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ANNE  HUMPHRIES  v.  DANIEL  CONNOR, 

Sub-inspector  of  Constabalarj.*  „  -^  .  ^ . 

Queen'i  Bench 
CQueen',  Bench.)  ^^^ 

Demubber. — The  summons  and  plaint  contained  but  one  paragraph,  Action  for  as- 
^      .  .     .  r      o    r  >  ^^^  Thede- 

wherein  the  plaintiff  complained  that  the  defendant  assaulted  and  fendant  plead- 
.  ed  that  he  was 

beat  her,  and  tore  aftd  spoiled  her  clothes.  a  Sab-inspec- 

The  second  defence  was  in  these  terms : — That  before  and  at  the  bniaiy  •   that 

time  of  the  committing  of  said  alleged  assault,  the  defendant  was,  [i^^qJ^i^  ^^ 

and  from  thence  continually  has  been,  a   Sub-inspector  of  Con-  "'*®)^*"^? 

stabolary  in  and  for  the  county  of  Cavan ;  and  before  and  at  the  Weni,thewear- 
^  ^  ing  whereof 

time  of  the  committing  of  the  said  alleged  assault,  the  plaintiff  was  was  calculated 

and  tended  to 

walking  through  the  street  of  the  town  of  Swanlinbar  in  said  county,  proToke    ani- 

mosity;  that  a 

in  open  day,  at  or  about  the  hour  of  twelve  o'clock,  noon,  wearing  a  crowd  follow- 
ed, threateDtng 

party  emblem — namely,  an  orange  lily,  the  wearing  whereof  at  said  her,  and  on  the 

■     •«.  ..  •  ...  refusal  of  the 

iime  was  cateulaiea  and  tended  to  provoke  ammoettjf  between  pin^ntiff  to  re- 
move the  said 
emblem,  the  defendant,  "as  such  Sab-inspector,  in  order  to  preserve  the  public  peace, 
which  was  likely  to  be  broken  in  consequence  of  the  said  conduct  of  the  plaintiff, 
and  to  protect  the  plaintiff  from  the  said  threatened  violence,  and  which  violence 
the  said  several  persons  who  were  provoked  by  the  conduct  of  the  plaintiff,  in  con- 
sequence of  the  said  conduct,  were  likely  to  inflict  on  the  plaintiff,  and  in  order  to 
lestore  order  and  tranquillity  in  said  town,  then  gently  and  quietly,  and  necessarily 
and  unavoidably  removed  said  emblem  from  the  plaintiff,"  &c.    Demurrer  thereto. 

£re^(</u6i/aii<eFiTzoBBiX]>,  J-),  overruling  demurrer,  that  the  defence  was  good. 
*  Before  0*Bbixn,  Hatbs,  and  Fitzgebald,  JJ. 
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H.  y.  1864.  different  classes  of  her  Majesty's  subjects;  and  several  of  her 
y^  ^  *  Majesty's  subjects,  who  were  provoked  by  the  plaintiff's  then 
wearing  said  emblem  as  aforesaid,  followed  after  the  plaintiff,  and 
CONNOE.  in  consequence  thereof  caused  very  great  noise  and  disturbance  in 
said  street,  and  threatened  the  plaintiff  with  personal  violence  for 
wearing  said  emblem  ;  and  therefore  the  defendant,  as  such  Sub-in- 
spector as  aforesaid,  and  in  order  to  prevent  a  breach  of,  and  to  pre- 
serve the  public  peace,  and  for  the  pur|yose  of  protecting  the  plaintiff 
from  said  threatened  personal  violence,  and  in  order  to  restore  order 
and  tranquillity  in  said  town,  requested  the  plaintiff  to  remove  said 
emblem.  But  the  plaintiff  refused  so  to  do,  and  continued  to  wear  said 
emblem,  and  thereby  to  excite  and  provoke  said  several  persons  to 
inflict  personal  violence  on  the  plaintiff,  and  to  cause  them  to  make 
said  noise  and  disturbance,  and  threaten  her  with  personal  violence,  as 
aforesaid.  Whereupon  the  defendant,  as  such  Sub-inspector  as  afore- 
said, in  order  to  preserve  the  public  peace,  which  was  likely  to  be 
broken  by  and  in  consequence  of  the  said  conduct  of  the  plaintiff, 
and  to  protect  the  plaintiff  from  the  said  threatened  violence,  and 
which  violence  the  said  several  persons  who  were  provoked  by  the  con- 
duct of  the  plaintiff,  as  aforesaid,  in  consequence  of  her  said  conduct, 
were  likely  to  inflict  on  the  plaintiff,  and  in  order  to  restore  order 
and  tranquillity  in  said  town,  then  gently  and  quietly,  and  neeessarily 
and  unavoidably^  removed  said  emblem  from  the  plaintiff,  doing 
her  no  injury  whatever;  and  in  so  doing,  and  for  the  purpose  of  so 
doing,  necessarily  committed  the  said  alleged  trespass  in  the 
introductory  part  of  this  plea  mentioned,  and  thereby  protected 
the  plaintiff  from  said  threatened  personal  violence,  which  would 
otlierwise  have  been  inflicted  on  her,  and  preserved  the  public 
peace,  which  was  likely  to.  be,  and  would  otherwise  have  been 
broken. 

To  this  defence  the  plaintiff  demurred  on  the  grounds: — That 
the  act  of  the  plaintiff  mentioned  in  the  second  defence  was  a  per- 
fectly legal  act,  and  afforded  no  excuse  for  any  turbulence  oq  the 
part  of  others ;  and  that,  under  the  circumstances  mentioned  i/i  the 
defence,  it  was  the  duty  of  the  defendant  to  protect  the  plaintiff, 
And  not  to  assault  or  restrain  her  in  the  exercise  of  a  legal  riglit. 
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•/.  P.  Hamilton  (with  whom  was  Dowse),  in   support  of  the  H.  V.  1864. 

,  Queen'g  Bench 

dem  Direr. 


A  constable  has  no  right  to  assault  a  person,  who  is  not  doing  an 
illegal  act,  even  though  his  purpose  is  to  preserve  the  peace  and 
prevent  that  person  from  being  assaulted :  Timothy  v.  Simpson  (a) ; 
Coward  v.  BaddeUy  (b) ;  Rowlings  v.  Till  (c) ;  Forde  v.  Skin- 
ner {d).  The  purpose  with  which  the  act  was  done  is  not  applicable 
to  a  plea  of  justification,  though  it  does  apply  to  a  traverse: 
James  ▼.  Campbell  {e)z  and  the  question  is,  whether  the  assault, 
admitted  by  the  demurrer,  is  justified  by  the  plea? — [O'Brien,  J. 
The  plea  avers  that  the  act  w^as  done  in  order  to  protect  the  plain- 
tiff.]— A  constable  has  not  any  power  ^to  protect  a  person  against 
his  will.  If  a  mob  was  angry  with  a  man  because  he  used  ma- 
chinery, a  constable  would  not  be  entitled  to  prevent  him  using  the 
machinery  in  order  to  avert  the  threatened  violence.  Counsel  also 
cited  Peddell  v.  Rutter  (f)  and  Cook  v.  Nethereote  (g). 


HUMFHBIES 

V, 

CONNOR. 


MaeMahon^  and  Hemphill,  contra. 

In  Coward  v.  BaddeUy  the  act  was  done  against  the  will  of  the 
plaintifiT,  and  yet  there  was  not  any  assault  in  that  case,  because  the 
intention  to  assault  was  wanting.  It  is  the  quo  animo  that  con- 
stitutes the  assault:  Alderson  v.  Waistell{h).  The  constable  did 
not  exceed  the  duties  of  his  office:  Regina  v.  Brown {i);  The 
King  v.  Sivbbs  {k) ;  I  Black,  Com.  by  Christian,  p.  356 ;  Regina  v. 
Hogan  (/). — [Fitzgerald,  J.  In  that  case  the  party  was  engaged 
in  nnlawfally  obstructing  the  thoroughfare.] — Cohen  v.  Huskis- 
ton  (m). — [Fitzgerald,  J.  If  your  defence  had  alleged  that  the 
act  was  done  with  the  intent  to  commit  a  breach  of  the  peace,  the  y^ 
question  would  be  different ;  but  that  is  not  alleged.  In  the  case  of 
Regina  r.  Hogan  the  object  of  the  person  was  to  collect  a  crowd.] — 


(a)  1  Cr.  Mee.  &  Bos.  757. 
(c)  3  Mee.  &  W.  28. 
(e)  5C.  &P.  372. 
(9)6C.  &F.  741. 
(0  C.  &  M.  314. 
(0  8  C.  &  P.  167. 


(6)  4  H.  &  N.  480. 
(<0  4  C.  &  F.  239. 
C^  8  C.  &  F.  337. 
(A)  1  C.  &  K.  358. 
(A)  2  T.  R.  406. 
(w)  2  Mee.  &  W.  477. 
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H.  Y.  1864.  But  if  a  person  went  through  a  town  collecting  a  crowd,  as,  if  a 

^^i     ene    ^|^«^^  quaker  walked  through  the  streets P^itzoebald,  J.     Put 

that  case  of  a  white  quaker.  Would  a  policeman  be  entitled  to  stop 
coNNOB.  him,  and  undress  him  in  the  street?] — The  policeman  would  be 
^entitled  to  do  anything  necessary  to  preserve  him  from  violence.  A 
man  is  not  answerable  for  a  hurt  which  ensues  in  his  attempt  to 
save  another :  BuUefa  N.  P.,  p.  16;  Burton  t.  Hewson  (a) ;  Com, 
Dig.,  tit.  Battery,  a,  p.  272;  1  Sel.  N.  P.  (i2th  ed.),  p.  27; 
Wiliiams  v.  Jones  (b)  ;  Wiffin  v.  Kincard  (c)  ;  Price  ▼.  Seeley  (d)  ; 
The  Queen  v.  Light  (e) ;  Derieourt  v.  Corhishley  (f). 


Hamilton  was  heard  in  reply. 


Cur.  adv.  vult. 


O'Bbien,  J. 
Feb.  24.  My  Brother  Hates  and  I  are  of  opinion  that  the  defence  de- 

murred to  is  good  in  law.  The  truth  of  the  facts  set  forth  in  thai 
defence  will  be  matter  for  investigation  at  the  trial ;  but  in  argiifng 
this  demurrer,  it  is  of  course  to  be  assumed  that  they  are  correctly 
stated.  I  have  also  to  observe  that  our  decision  in  defendant's 
favour  does  not  proceed  upon  the  supposition  that  the  act  of 
plaintiff's  wearing  an  orange  lily,  in  the  presence  of  other  persons, 
was  in  itself  illegal ;  but  we  think  that  although  her  doing  so,  under 
other  circumstances,  could  not  properly  be  prevented  or  interfered 
with,  yet  that  under  the  circumstances  mentioned  in  the  defence, 
the  defendant  was  justified  in  removing  the  lily  from  the  plaintiff  in  ^ 
the  manner  therein  stated,  which  (according  to  the  defence)  consti- 
tutes the  entire  assault  complained  of. 

The  defence  states,  that  the  defendant  was  Constabulary  Inspec- 
tor in  the  district  in  which  the  transaction  occurred ;  and  I  need 
not  say  that  it  was  his  duty,  as  such,  to  preserve  the  public  peace    / 
and  prevent  a  breach  of  it.     The  defence  alsp  states  in  substance, 
that  plaintiff's  wearing  the  orange  lily  at  that  time  was  calculated 

(a)  10  M.  &  W.  108.  (6)  Caa.  temp.  Haidwicke,  284. 

(e)  2  Bos.  &  PoL  N.  Bep.  474.  (</)  10  CI.  &  Fin.  28. 

(e)  27  Law  Jour.,  N.  S.,  Mag,  Gas.  1. 
09  5  £1.  &  Bl.  168. 
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and   tended  to  provoke  animosity  among  different  classes  of  her  H.  V.  1864. 

«,  .^...              ,                   ,                      ,                            ,,..      Queen's  Bench 
Majestj  6  subjects ;  that  several  persons,  who  were  provoked  by  it,      ^^^v ' 

followed   the   plaintiff,  made  a  great  disturbance,  and  threatened 
plaintiff  with   personal   violence ;    that    the    defendant,   in    order      cornor. 
to  preserve  the  public  peace  and  prevent  a  breach  of  it,  and  in 
order  to  prevent  plaintiff  from  such  threatened  violence,   and   to 
restore  order,  &c^  requested   plaintiff  to  remove   the  lily ;   that 
plaintiff  refused  to  do  so,  and  on  the  contrary  continued  to  wear  it, 
and  thereby  to  excite  and  provoke  those  persons  to  inflict  personal 
violence  on  her,  and  to  cause  such  disturbance  and  threats.     It  fur- 
ther states,  that  it  was  likely  the  public  peace  would  be  broken,  and 
violence  inflicted  on  the  plaintiff,  in  consequence  of  her  continuing 
to  wear  the  lily ;  and  that  in  order  to  preserve  the  public  peace, 
and  protect  plaintiff  from  such  threatened  violence,  the  defendant 
gtntfy  and  quietly,  and  necessarily  and  unavoidably,  removed  the 
lily  from   plaintiff,   doing   her   no   injury  whatever,   and   thereby        » 
protected    plaintiff  from   such   threatened   violence,   which   woul^ 
otherwise  have  been  inflicted  upon  her,  and  preserved  the  public 
peace,  which  would  otherwise  have  been  broken.     Such  is   the 
substance  of  the  defence.    It  may  be  that  it  does  not  truly  repre- 
sent the  actual  circumstances  of  the  case ;  that  it  exag^rates  the 
probability  of  disturbance  and  violence,  or  that  (as  the  facts  really 
were)  those  results  could  and  should  have  been  more  properly  Nf 
prevented  by  defendant's  interfering  with  such  other  persons,  than  /  > 
by  bis    taking  the  lily  from   plaintiff;  and  that  accordingly  hisj' 
adopting  the  latter  course  was  not  necessary  for  the  purpose  he 
had  in  view.    If  this  be  so,  plaintiff  will  succeed  at  the  trial  of  this 
case  on  the  issue  found  as  to  the  truth  of  the  defence,  and  will 
ultimately  recover  in  this  action.  But  assuming  (as  on  the  present 
demurrer  we  are  bound  to  do)  that  the  defence  truly  states  and 
represents  the  facts,  it  appears  from  it  that  the  act  complained  of — 
namely,  the  removal  of  the  lily  from  plaintiff,  gently  and  without 
doing  her  any  injury  whatever,  was  necessary  for  the  purposes  of 
restoring  order  'and  preserving  the   public  peace,  and  protecting 
plaintiff  from  personal  violence ;  that  it  had  such  an  effect ;  and 
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H.  y.  1864.  that  but  for   it  the  public  peace  would  have  been  broken,  and 

Queen's  Bench  ,      .  ,  •   zi.  *  j  i   •   *•«• 

^-  — y«  ^f     personal  yiolence  inflicted  on  plamtin. 

Defendant's  Counsel  accordingly  contend  that  the  defence  is  a 
coimoB.  good  justification  of  the  act  done  by  defendant  as  therein  stated, 
because  it  shows,  first,  that  such  act  was  necessary  for  the  purpose 
of  preventing  disturbance,  and  a  breach  of  the  public  peace,  and 
restoring  order,  &c. ;  and,  secondly,  that  it  was  necessary,  and  was 
done  for  the  purpose  of  protecting  plaintiff  from  personal  violence 
being  inflicted  upon  her.  With  respect  to  the  flrst  ground,  I  have 
already  observed  that  it  was  defendant's  duty  as  a  constable  to 
preserve  tlie  public  peace,  and  to  prevent  the  breach  of  it  by 
disturbance  or  otherwise;  and  it  appears  to  me  that  some  of  the 
authorities  cited  in  the  argument  show  that,  under  the  circum- 
stances stated  in  the  defence,  he  was  justified  in  acting  as  therein 
mentioned.  The  observations  of  Baron  Alderson  in  Cooke  v.  Nc' 
*  ihereote  (a),  and  in  Regina  v.  Browne  (6),  and  those  of  Baron 
Parke,  in  Kyle  v.  Bell  (c),  show  the  power  which  policemen  have, 
even  to  arrest  a  party,  in  order  to  prevent  a  breach  of  the  peace 
being  committed  or  renewed.  In  another  case — Regina  v.  Ho' 
gan  {d) — where  it  appeared  that  a  man  playing  the  bagpipes  at 
night  had  attracted  a  crowd  of  dissolute  persons  about  him,  Colt- 
man,  J.,  held  that  a  constable  who  had  directed  the  man  to  move  on 
did  not  exceed  his  duty  by  merely  laying  his  hand  on  the  man's 
shoulder,  with  that  view  only. 

According  to  the  statements  in  the  defence  now  before  us,  the  act 
complained  of — namely,  the  removal  of  the  lily  quietly^  gently^  and 
without  any  injury  whatever  to  the  plaintiff— though  an  assault  in 
point  of  law,  was  not  a  greater  one  than  those  complained  of  in  some 
of  the  cases  referred  to;  and  it  was  done  by  defendant  for  the 
purpose  of  preventing  a  breach  of  the  public  peace,  &c.,  and  was 
necessary  for  that  purpose.  It  has,  however,  been  urged  by  plain- 
tiff's Counsel  that  injurious  consequences  would  result  from  our 
decision  in  defendant's  favour — ^giving  to  constables  a  power  so 
capable  of  being  abused.    I  think  it  sufficient,  in  answer  to  this 

(a)  6  C.  &  P.  744.  (6)  1  C.  &  M.  314. 

{€)  1  M.  &  W.  519.  {d)  8  C.  &  P.  171. 


COMMON  LAW  REPORTS.  _  7 

ar^ment,  to  say  tbat  our  decision  would  not  be  applicable  to  H.  Y.  1864. 

^-  •  .  1^  ^t...  1^    Q^een'8  Bench 

a  state  of  facts  wbere  tbe  power  was  abused ;  and  tbat  it  would     v.....v-^^ 

WTTMTirRTlCS 

not  protect  a  constable  from  any  unnecessary,  excessive,  or  im- 
proper exercise  of  such  power  in  other  cases.  com  nob. 

As  my  Brother  Hayes  and  I  are  of  opinion  that  the  defence 
is  a  good  justification  upon  the  first  ground  relied  on,  it  is  not 
necessary  for  us  to  decide  the  validity  of  the  second  ground,  namely, 
that  the  act  complained  of  was  necessary,  and  was  done  for  the  pur- 
pose  of  preventing  plaintiff  from  personal  violence  being  inflicted 
upon  her,  I  shall  merely  say  that,  where  such  an  act  as  that  stated 
in  the  defence  was  necessary  for  that  purpose,  was  done  for  that 
object,  and  had  that  effect,  without  any  injury  whatever  to  the 
plaintiff,  it  would,  in  my  opinion,  be  difficult  to  contend  that 
defendant  would  be  liable  to  an  action,  on  the  ground  that,  al- 
though such  act  was  for  the  benefit  of  plaintiff,  it  was  done 
against  her  will. 

Hayes,  J. 

I  have  little  more  to  do  than  to  express  my  entire  concurrence 
with  what  has  fallen  from  my  Brother  O'Brien.     A  constable,  by 
his  very  appointment,  is  by  law  charged  with  the  solemn  duty  of 
seeing  that  the  peace  is  preserved.     The  la^has  not  ventured  to 
lay  down  what  precise  measures  shall  be  adopted  by  him  in  every 
state  of  facts  which  calls  for  his  interference.      But  it  has  done 
far  better ;  it  has  announced  to  him,  and  to  the  public  over  whom 
he  is  placed,  that  he  is  not  only  at  liberty,  but  is  bound,  to  see  * 
that  the  peace  be  preserved,  and  that  he  is  to  do  everything  that    • 
is  necessary  for  that  purpose,  neither  more  nor  less.    What  he  does, 
he  does  upon  the  peril  of  answering  to  a  jury  of  his  country;  when 
his  conduct  shall  be  brought  into  question,  and  he  shall  be  charged 
either  with  exceeding  or  falling  short  of  his  duty.     In  the  present 
case  it  is  said  that  it  would  be  a  lamentable  thing  if  an  individual 
were  to  be  obstructed  and  assaulted  when  doing  a  perfectly  legal 
act ;  and  that  there  is  no  law  against  wearing  an  emblem  or  deco- 
ration of  one  kind  or  another.     I  agree  with  that  in  the  abstract ; 
but  I  think  it  is  not  straining  much  the  legal  maxim,  sie  utere  iuo  ui 
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HUMFH11IE8 
V. 
COHNOB. 


H.  y.  1664.  Menum  non  UBdoi — to  hold  that  people  shall  not  be  permitted  to 
use  even  legal  rights  for  illegal  purposes.  When  a  constable  is 
called  upon  to  preserve  the  peace,  I  know  no  better  mode  of  doin^ 
so  than  that  of  removing  what  he  sees  to  be  the  provocation  to  the 
breach  of  the  peace;  and,  when  a  person  deliberately  refuses  to 
acquiesce  in  such  removal,  after  warning  so  to  do,  I  think  the  con- 
stable is  authorised  to  do  everything  necessary  and  proper  to  enforce 
it.  It  would  seem  absurd  to  hold  that  a  constable  may  arrest  a  per- 
son whom  he  finds  committing  a  breach  of  the  peace,  but  that  he 
must  not  interfere  with  the  individual  who  has  wantonly  provoked 
him  to  do' so.  But  whether  the  act  which  he  did  was  or  was  not, 
under  all  the  circumstances,  necessary  to  preserve  the  peace,  is  for 
the  jury  to  decide.  The  defendant  in  his  defence  asserts  that  it  was; 
and,  for  the  purposes  of  this  demurrer,  we  must  take  that  assertion 
to  be  true.     In  my  opinion  the  plea  is  good. 


Fitzgerald,  J. 

My  Brother  O'Brien  has  already  intimated  that  I  entertain  a 
doubt — and  I  may  add  a  very  serious  doubt — as  to  the  correctness 
of  the  judgment  of  the  Court,  though  I  defer  to  the  greater  experi- 
ence and  sounder  opinions  of  my  Brothers.  It  was  admitted  that  the 
plaintiff,  who  complains  of  her  personal  rights  having  been  inter- 
fered with,  was  doing  no  illegal  act  in  wearing  this  emblem  ;  and  it 
is  not  averred  that  she  iti^nded  to  provoke  a  breach  of  the  peilce. 
The  constable  asked  the  lady  to  remove  the  emblem ;  she  refused  so 
to  do ;  and  he  then,  as  he  alleges,  in  order  to  preserve  the  peace, 
and  to  protect  her,  removed  the  emblem  against  her  will.  No  doubt 
that  is  in  point  of  law  an  assault..  He  placed  his  hands  upon  her, 
and  by  force  removed  the  emblem ;  and  if  he  may  do  that,  he  might 
as  well  have  removed  a  bonnet  trimmed  with  orange  ribbons,  or  a 
handkerchief  from  around  her  neck.  But  the  question  is,  does  the 
law  warrant  sued  an  interference  with  the  rights  and  liberty  of  a 
person  doing  no  illegal  act  ?  With  respect  to  a  constable,  I  agree 
that  his  primary  duty  is  to  preserve  the  peace ;  and  he  may  for  that 
purpose  interfere,  and,  in  the  case  of  an  affray,  arrest  the  wrong- 
doers ;  or,  if  a  breach  of  the  peace  is  imminent,  may,  if  necessaryi 
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arrest  those  who  are  about  to  commit  it,  if  it  cannot  otherwise  H.  Y.  1864. 

Queen'i  Beiush 
be  prevented.     But  the  doubt  which  I  have  is,  whether  a  constable     %^^v^  -/ 

IS  entitled  to  interfere  with  one  who  is  not  about  to  commit  a  breach  ^ 

of  the  peace,  or  to  do,  or  join  in  any  illegal  act,  but  who  is  likely  to  connob. 
be  made  an  object  of  insult  or  injury  by  other  persons  who  are 
about  to  break  the  Queen's  peace.  I  would  not  have  ventured 
to  express  my  doubt  except  that  very  important  consequences  may 
result  from  the  principle  of  the  decision  of  my  Brothers  in  this  case. 
I  do  not  see  where  we  are  to  draw  the  line.  If  a  constable  is  at 
liberty  to  take  a  lily  from  one  person,  because  the  wearing  of  it  is 
displeasing  to  others,  who  may  make  it  an  excuse  for  a  breach  of  the 
peace,  where  are  we  to  stop  ?  It  seems  to  me  that  we  are  making, 
not  the  law  of  the  land,  but  the  law  of  the  mob  supreme,  and 
recognising  in  constables  a  power  of  interference  with  the  rights  of 
the  Queen's  subjects,  which,  if  carried  into  effect  to  the  full  extent 
of  the  principle,  might  be  accompanied  by  constitutional  danger.  If 
it  had  been  alleged  that  the  lady  wore  the  emblem  with  an  intent  to 
provoke  a  breach  of  the  peace,  it  would  render  her  a  wrongdoer ; 
and  she  might  be  chargeable  as  a  person  creating  a  breach  of  the 
peace. 

I  have  thought  it  necessary  to  express  the  doubts  which  I  enter- 
tain ;  but  I  defer  to  the  greater  experience  of  my  Brethren^ 


WILLIAM  MURPHY  and  others 


V, 


WILLIAM  THOMAS  BRISTOW  LYONS  and 
ALEXANDER  CROSSETT. 


Mmf  3,  4. 


Demubrbb. — The  action  was  in  replevin ;  and  the  writ  of  summons  The   spedal 
and  plaint  contained  one  paragraph,  which  stated  that  the  defend-  borooff?  of  B. 

antSj'on  the  20th  day  of  May  1862,  in  a  certain  mill  or  factory  of  the  gj^  *Jf '  ^ 

Act  shsjl  be 
the  borough  of  B.  for  the  time  being ;  and  the  Act  is  to  be  pot  in  force  within  those 
limitB  Bobject  to  the  subsequent  provisions  of  the  Act.  Section  276  enacts  that "  It 
shall  be  lawful  for  the  Council  from  time  to  time  to  direct  and  declare  what  districts 
within  the  limits  of  this  Act  shall  be  lighted  and  watdied  under  the  authority  of  tiiia 

VOL.  17.  2  L 
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E.  T.  1664.  pUuntifisi  situate  at  or  contiguous  to  Liafield  road,  near  to  the  town 
Quemi'aBeneh     -  _  ,- 

of  Belfasti  m  the  county  of  Antrim,  took  and  unjustly  detained  the 

goods  and  chattels  of  the  plaintiffs,  that  is  to  say,  680  bundles  or 

webs  of  linen  cloth,  to  the  plaintiffs'  damage  of  £50. 

Defence  :*-That,  on  the  1st  of  January  1854,  the  Council  of  the 
bcwoagh  of  Belfast,  in  pursuance  o(  and  for  the  purposes  mentioned 
in,  the  8  &  9  Ftc,  (Loc.  <&  Per.),  c.  142,  modified  and  extended  by 
other  statutes,  duly  made  a  rate  for  the  period  from  the  Ist  of 
January  1854  to.the  31st  of  December  1854,  upon  the  occupiers  of 
all  houses,  buildings,  tenements,  quays,  wharfs,  and  other  heredita- 
ments, within  the  limits  of  the  said  borough,  according  to  the  annual 
value  of  the  8ame-*-that  is  to  say,  <&c.;  and,  when  the  said  annual 
value  did  exceed  £20,  a  rate  of  two  shillings  in  the  pound ;  and 
the  said  rate  was  afterwards  duly  signed  by  the  Mayor  and  Town- 
clerk. 

Averments : — That,  at  the  time  of  the  making  of  the  said  rate, 
and  from  thence  hitherto,  the  plaintiffs  were  the  occupiers  of  certain 
tenements  and  hereditaments,  to  wit,  a  spinning  mill  and  manufac- 
tory, situate  at  Linfield  road,  within  the  limits  of  the  said  borough, 
and  in  the  county  of  Antrim,  consisting,  of,  &c.,  and  all  other  the 
appurtenances  hereinafter  styled  tenements  and  hereditament.  No.  1, 
exceeding  the  annual  value  of  £20,  to  wit,  the  annual  value  of 
£500,  and  in  respect  of  which  the  plaintiffs  were  subject  and  liable 
to  the  payment  of  said  rate ;  and  that  as  such  occupiers  the  plaintiffs 


Act;  and  in  like  manner  from  time  to  time  to  declare  and  direct  whether  any  and 
what  districts  shall  be  added  to  the  parts  already  lighted  and  watched ;  and  the  dis- 
tricts so  appointed  to  be  lighted  and  watched  as  aforesaid,  and  the  districts  from 
time  to  time  added  thereto,  shall  be  considered  as  the  districts  to  be  lighted  and 
watched  by  the  Council  under  the  authority  of  this  Act,  until  the  same  shall  be 
altered  by  the  Council ;  and  the  owncra  and  occupiers  of  any  messuages,  houses, 
shops,  buildings  or  premises,  not  within  the  district  so  from  time  to  time  set  out  and 
lighted  and  watched,  shall  not  be  subject  or  liable  to  payment  of  any  of  the  rates  by 
this  Act  directed  to  be  raised."  Tbe  Act  contained  sections  giving  appeid  to  P.  S. 
A  was  the  owner  of  certain  premises  within  the  limits  of  the  borough,  in  a  district 
"directed  to  be  lighted  and  watched,"  bat  not  actually  lighted  and  watched. 
Having  been  assessed  for  certain  rates,  A  did  not  appeal,  and  now  sought  to  raise 
the  question  of  his  liability  by  action  of  replevin. 

Held  (Fitzgerald,  J.,  dissenliente)  that  A*s  position  ousted  |the  jurisdiction  of 
the  Town  Council ;  and  so  that  the  question  could  be  raised  by  action. 

By  a  subsequent  special  Act  (16  &  17  Vic,  c  114)  it  was  provided  that  the  owner 
of  a  demesne  of  forty  acres,  nuclei  certain  circumstances,  should  be  exempt 

Heldt  that  this  section  does  not  oust  the  jurisdiction  of  the  Town  Council,  but^ 
being  only  matter  of  exemption,  should  be  raised  by  appeal,  and  not  by  action  of 
replofin* 
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were  by  the  sud  rate  duly  rated  in  the  snm  of  £50,  being  two  E.  T.  1864. 
shillings  in  the  pound  npon  the  aforesaid  annual  v&lue  of  the  said 
tenenaents  and  hereditaments. — [Like  averments,  with  respect  to 
eertsin  other  premises,  situate  at  the  same  place,  and  styled  **  Tene- 
ments and  hereditaments  No.  2,"  and  rated  for  the  year  1854  to  the 
amount  of  £58.]— And  the  defendants  aver  that,  after  the  making 
of  the  said  rate,  the  said  Council  caused  public  notice  thereof  to 
be  given,  by  posting,  &c;;  and  did  further  direct,  as  provided  by 
the  said  statutable  enactments  in  that  behalf,  that  the  same  should 
be,  and  the  same  was  thereby,  made  payable  on  the  20th  of  January 
1854.  And  the  defendants  further  aver  that  the  said  rate  was  open 
to  the  inspection  of  all  persons  rated  therein,  at  all  seasonable  times ; 
and  the  defendants  further  aver  thai  the  plainiiffh  did  not  appeal 
offointi  said  rate. 

[Then  followed  like  averments,  with  respect  to  rates  struck  on 
the  1st  of  January  in  each  of  the  years  1855,  1856,  1857,  1858,  and 
1859.] 

The  defendants  further  averred  that,  after  the  rates  were  respect- 
ively due  and  payable,  payment  of  them  respectively  was  by  the 
Coancil's  collectors  demanded  in  writing  from  the  plaintiffiS,  who 
made  default ;  that,  after  the  expiration  of  fourteen  days  from  the 
nuking  of  the  demand,  six  several  summonses  were,  on  the  appli- 
cation of  the  Council,  issued  by  the  defendant  Lyons,  a  Justice 
of  Uie  county,  having  full  jurisdiction  in  that  behalf,  requiring 
the  plaintiffs  to  appear  before  two  Justices,  and  show  cause  why 
the  respective  rates,  with  interest  thereon,  should  not  be  paid; 
that  the  summonses  were  served  on  the  plaintiffs,  who  appeared 
before  the  defendant  Lyons  and  another  Justice,  and  failed  to  show 
sufficient  cause;  that  the  Justices  made  orders  for  the  payment 
of  the  respective  amounts  and  costs;  that  no  part  of  the  respective 
amounts  was  paid ;  that  the  plaintifft  did  not  appeal  against  the 
said  respective  orders  within  four  months  after  the  making  of 
them,  which  period  had  elapsed,  and  the  costs  had  been  remitted 
before  the  issuing  of  the  warrants   hereinafter  mentioned;  tbat^ 
on  the  10th  of  May  1802,  the  defendant  Lyons  issued  six  several 
warrantB,  addressed  to  the  defendant  Crossett,  one  of  the  Counoil^it 
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£.  T.  1864.  oollecton,  reqairing  bim  to  levy  the  amount  of  the  six  rates  hj 
distress ;  that  all  things  required  by  law  were  done  and  happened 
to  authorise  the  defendant  Lyons  to  issue  the  warrants,  and  to 
make  them  valid  and  enforcible  against  the  plaintiffs'  goods  for 
the  said  sums;  that  the  warrants  were  delivered  to  Crossett  for 
execution ;  and  that  he,  according  to  the  exigency  of  the  warrant, 
seized  and  took  the  goods  and  chattels  mentioned  in  the  summons 
and  plaint,  as  a  distress  for  the  non-payment  of  the  rates,  and 
detained  the  same,  as  be,  for  the  reasons  aforesaid,  lawfully  might ; 
which  are  the  respective  grievances,  &c» 

First  replication : — That  the  tenements  and  hereditaments  in  said 
defence  mentioned  were  not,  nor  were  any  of  them,  at  the  time 
of  the  making  of  the  respective  rates,  or  of  any  of  them,  by  the 
Council,  situate  within  a  district  in  said  borough  set  out,  and 
lighted  and  watehed^  as  required  by  the  statutory  enactments  in 
that  behalf  and  in  the  defence  mentioned. 

Second  replication : — That  the  said  several  tenements  and  here- 
ditaments were,  at  the  respective  times  of  making  the  several  rates, 
and  still  are,  certain  buildings  situate  in  a  certain  demesne,  of 
an  extent  of  not  less  than  forty  acres,  and  occupied  therewith; 
and  which  demesne  and  buildings  were  and  are  situate  within  the 
borough  of  Belfast,  and  were,  at  the  respective  times,  &c.,  and 
are,  in  the  occupation  of  plaintiffs  ;  being  during  all  said  time 
the  owners  thereof;  and  in  which  demesne,  at  the  respective  times, 
&C.,  streets  were  not  laid  out  or  formed,  and  on  which  dwelling- 
houses  had  not  been  built ;  and  plaintiffs  had  not,  before  the  making 
of  the  rates,  by  notice  in  writing  or  at  all,  required  to  be  rated 
in  respect  of  such  demesne  and  buildings,  or  any  of  them,  under 
the  statutes  mentioned  in  the  defence,  or  any  of  them. 

Second  rejoinder  to  the  ^rst  replication : — That  the  plaintiffs 
should  not  be  admitted  to  plead  the  first  replication,  because,  before 
the  making  of  any  of  the  rates,  the  Council  had,  pursuant  to  the 
statutes,  by  a  certain  order  or  direction,  dated  the  1st  of  December 
1863,  ordered,  declared,  and  directed  that  the  district  therein 
described,  situate  within  the  limits  of  the  borough,  should  be, 
and  the  same  was  thereby  added  to  the  parts  of  the  borough 


COMMON  LAW  REPORTS. 


13 


tlready  lighted  and  watched ;  and  that  the  district  so  described,  E.  T.  1864. 

Queen't  JBench 
together  with  the  parts  already  appointed  to  be  lighted  and  watched, 

should,  untU  altered  by  the  Council,  be  considered  as  the  district 
to  be  lighted  and  watched ;  which  order  was,  at  the  time  of  making 
the  rates,  and  still  is  in  force ;  that  the  said  tenements  and  heredita- 
ments were  and  are  sitaate  within  said  district,  and  that  the  plaintiffs 
were  and  still  are  the  occupiers  thereof ;  that  the  rates  were  made 
on  the  plaintiffs  as  occupiers  of  the  said  tenements  and  heredita- 
ments so  sitaate  within  that  district ;   that  the  time  allowed  by 
the  statutes  for  appealing  against  any  of  the  rates  elapsed  long 
before  the  institution  of  any  of  the  proceedings  mentioned  in  the 
defence  for  recovery  of  the  rates ;  that  the  plaintiffs  did  not  appeal 
from  any  of  the  rates,  which  the  defendants  are  ready  to  verify ; 
and  the   defendants  prayed  judgment,  if  the  plaintiffs  ought  to 
be  admitted   or  received,   contrary  to  their  acts  and   non-appeal 
as  aforesaid,  and  their  acquiescence,  and  against  the  said  order, 
declaration,  and  direction,  to  plead  the  first  replication. 

Third  rejoinder  to  the  ^rsi  replication : — That  the  plaintiffs 
should  not  be  admitted  to  plead  the  ^rsi  replication,  or  so  much 
thereof  as  alleges  that  the  said  tenements  and  hereditaments  were 
not,  nor  were  any  of  them,  within  a  district  within  the  said 
borough,  lighted  and  watched^  because  the  several  facts  stated 
in  the  last  rejoinder  occurred  and  happened  as  therein  stated^- 
[prayer  that  it  may  be  incorporated  with  this  rejoinder]; — ^that, 
after  the  time  for  appealing  against  the  rates  had  expired,  the 
proceedings  and  adjudication  mentioned  in  the  defence  were  had 
and  pronounced;  that  the  plaintiffs  not  having  appealed  within 
four  months,  or  at  all  against  that  adjudication,  the  proceedings 
relating  to  the  warrant  and  distress  were  had,  as  mentioned  in 
the  defence,  which  the  defendants  are  ready  to  verify;  and  they 
prayed  judgment  if  the  plaintiffs  ought,  contrary  to  their  acts 
and  non-appeal,  as  aforesaid,  and  their  acquiescence,  and  against 
the  said  order  and  direction,  to  be  admitted  or  received  to  plead 
the  first  replication,  as  in  the  introductory  part  of  this  rejoinder 
mentioned.  And  the  defendants  submitted  that  the  plaintiffs  were 
esicpped  and  precluded  from  maintaining  this  action  of  replevin 
against  the  defendants. 
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B.  T.  1864. 

Qtuen'a  Bench 


The  second  and  third  rejoinders  to  the  second  replication  were 
respectively  precisely  the  same  as  the  second  and  third  rejoinders  to 
the  first  replication. 

To  these  four  rejoinders  the  plaintiffs  demurred.* 


Dtx.and  Chaiterionj  for  the  plaintiffs. 
The  rejoinders,  as  pleaded,  can  only  be  relied  on 
Co.  Liu.  352,  a  ;  The  Duchess  of  Kingston's  ease  (a). 

(a)  2  Sm.  Lead.  Cas.  (5th  ed.)  664, 


as  estoppels : 
The  present 


*The  following  points  of  demmrer  to  the  second  and  third  rejoinden  to  the  first 
replication,  were  noted  for  argument : — 

First — That  the  tenements  and  hereditaments  in  the  defence  and  suhseqneat 
pleadings  mentioned,  and  as  occupiers  of  which  the  plainti£&  were  rated  hy  the 
Conndl  of  the  horough  of  Belfast,  being  situate  in  a  district  within  said  borough, 
which  was  not,  at  the  times  of  making  said  respective  rates,  set  out  oiu/  lighted 
and  watched,  as  required  by  the  statutory  enactments  in  that  behalf,  the  making 
and  imposing  of  said  rates  by  the  said  Council  on  the  plain  ttffi  was  wrongful, 
illegal  and  Toid,  and  made  on  the  plaintiflb  for  premises  not  within  the  jurisdiction 
of  such  Council  in  that  behalf. 

Second^ And  further,  as  to  the  said  third  rejoinder,  that  the  said  Justices  had 
not  any  authority  or  jurisdiction  to  make  orders  for  payment  of  said  rates,  and 
that  said  orders  were  wholly  void,  and  the  defendant  Lyons  had  not  any  jurisdic- 
tion to  issue  the  warrants  under  which  the  plaintiffs*  goods  were  seized ;  and  that 
said  seizure  was  wrongful,  illegal,  and  without  authority  in  law. 

Points  of  demurrer  to  the  second  and  third  rejoinders  to  the  plaintiff'  second 
replication : — 

Fixvt — ^That  the  plaintiffs,  not  being  liable  to  be  rated  in  respect  of  the  said 
tenements  and  hereditaments  on  the  grounds  in  said  second  replication  stated,  the 
making  notwithstanding  of  rates  on  them  as  occupiers  of  such  tenements  and  here- 
ditaments, was  wrongful,  illegal,  and  void,  and  same  were  made  without  authority 
in  that  behalf,  and  in  a  place  where  the  said  Council  had  not,  at  said  times  of 
making  same,  any  jurisdiction  to  make  said  rates. 

Second — And  further,  to  said  third  rejoinder,  that  said  Justices  had  not  any 
authority  or  jurisdiction  to  make  orders  for  payment  of  said  rates,  and  that  same 
were  wholly  void ;  and  said  defendant  Lyons  had  not  any  jurisdiction  to  issue  the 
warrants  under  which  the  plaintiffs*  goods  were  seized ;  and  that  said  seizure  was 
illegal,  wrongful,  and  without  authority  in  law. 

Points  of  demurrer  to  all  the  rejoinden : — 

That  they,  or  any  of  them,  do  not  show  any  sufficient  grounds  why  the  plain- 
tifb  are  estopped  from  pleading  the  said  replications ;  and  further,  that,  if  the 
defendants  had  intended  to  rely  on  the  matters  in  said  rejoinders  stated  by  way 
of  estoppel,  they  were  bound  to  have  put  forward  and  relied  on  such  matters  of 
estoppel  in  their  said  defence;  and  that,  having  allowed  the  plaintiffii  to  file 
replications  to  said  defence,  they  have  lapsed  their  time,  and  cannot  now,  by 
the  further  subsequent  pleading,  rely  on  said  alleged  estoppel. 
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estoppels,  if  any,  are  bj  matters  in  poM^  and  yet  the  allegation  E.  T.  1684. 

is,  not  that  the  plaintiffs  did  an  act,  but  that  they  did  not  do  an  ^"'^ '    ^^ 

act,  namely,  appeal.     The  defences  did  not  rely  on  that  as  matter 

of  estoppel.    Therefore  the  defendants  cannot  so  rely  on  it  in  their 

rejoinders ;  for  matters  of  estoppel  must  be  pleaded  as  early  as 

possible:  1  Saund.  Bep.,  p.  325,  a,  note  d;  Vooghi  v.  Winch  (a). 

If  the  Town  Council  had  no  jurisdiction  to  impose  the  rates,  then 

the  whole  proceedings  were  a  nullity,  and  the  plaintiffs  are  entitled 

to  bring  this  action  of  replevin :  Sabourin  v.  Marshall  {b) ;  Weaver 

Y.  Price  (c).     Under  the  Belfast  special  Acts  (8  &  9  Fic,  Loc.  and 

Per.,  c,  142,  and  the  16  &  17  Vic,  c.  114)  the  Town  Council  had 

no  jurisdiction  to  impose  these  rates  on  these  particular  premises. 

Under  the  8  &  9  Vic.  (Loc.  and  Per.),  c.  142,  ss.  66,  267,  and  276, 

the  Town  Council  have  no  power  to  impose  rates  on  districts  within 

the  borough  of  Belfast,  provided  that  they  are  "  set  out  and  lighted 

and  watched."    But  the  plaintiffs'  premises  are  situate  in  a  district 

which  is  not  lighted  and  watched,  and  are  also  exempted  from  the 

rates  on  account  of  being  situated  in  a  demesne  of  not  less  than 

forty  acres  (16  &  17  Vie.^  c.  114,  s.  6).     The  plaintiffs  were  not 

confined  to  the  remedy  by  appeal :  Milward  v.  Caffin  (d) ;  Governor 

ojike  Poor  of  Bristol  v.  Wait  {e). — [Fitzgesalp,  J.     Is  not  the 

ground  of  the  English  decisions  on  the  Poor-laws  this-^hat  the 

occupation  is  the  foundation  of  the  jurisdiction;  and  that,  unless 

there  is  occupation,  there  is  no  jurisdiction  ?3 — Yes ;  apd  the  Jua- 

tioe  who  issued  the  warrant  is  not  more  protected  than  the  Town 

Council :  George  v.  Chambers  (f).     An  action  of  replevin  may  be 

maintained  against  a  person  who  improperly  issues  a  warrant  under 

which  another's  goods  are  distrained :  Jones  v.  Johnson  {g). 

Counsel  also  cited  Gilbert  on  Bepletin,  p.  138;  Seadding  v. 
Lorant  (A) ;  tVoods  v.  Seed  (t) ;  Siebald  v.  Boderich  (A) ;  Lord 
Amherst  v.  Lord  Somers  (/) ;  and  PemUy  v.  Worihington  (m). 

(a)  2B.  &  Aid.  662,  (6)  8  B.  &  Ad.440. 

(e)  3  B.  &  Ad.  409.  (d)  2  Sir  Wm.  Bl.  1330. 

(e)  1  Ad.  &  EL  264.  09  11  H.  &  W.  149. 

dr)  5  Exch.  Bep.  862. 
(A)  13  Q.  B.  687;  6.C.,  3  H.  L.  Cas.  418. 
(0  2  M.  &  W.  777.  (A)  11  Ad.  &  EIL  3& 

(0  2T.  B.  872.  (m)  1 IC  &  Gr.491. 
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E.  T.  1864. 

Queen's  Bench 


May  and  Maedonoghy  contra. 

The  8  &  9  Vic,  (Loc.  and  Per.,)  c.  142,  s.  66,  gives  the  Town 
Council  of  Belfast  a  jurisdiction  co-extensive  with  the  local  limits  of 
that  borough ;  and  their  dutj  is  to  make,  in  the  first  instance,  a  rate 
extending  over  the  whole  borough,  and  then  persons  exempted  by 
sections  348  and  351  can  put  forward  their  claims.    The  appeal 
code  extends  from  section  361  to  section  370.     No  appeal  from  the 
decision  of  the  Quarter  Sessions  is  given ;  so  that  they  are  exclu- 
sively to  determine  on  the  matter  of  fact  as  to  a  man's   liability 
to,  or  immunity  from  the  rate ;  and  the  matter,  being  properly  one 
of  appeal,  does   not  enable  the  plaintifFs  to  maintain  an  action  of 
replevin  or  trespass*     The  plaintiffs  should  have  appealed,  if  the 
Town  Council  had  jurisdiction  to  impose  the  rates  ;  if  they  had  not 
jurisdiction,  an  action  of  trespass  might  be  brought,  but  not  re- 
plevin :  Marshall  v.  Pitman  (a) ;  Newbould  v.  Coliman  {b)  ;  The 
Churchwardens  of  Birmingham  v.  Shaw  (c) ;  Wilson  v.  Weller  (d) ; 
The  Queen  v.  Bradshaw  {e). — [Lefroy,  C.  J.      Every  parishioner 
is  liable  prima  facie  to  pay  the  poor-rate.] — So  we  say  here ;  and 
that  the  plaintiffs  were  bound  to  show  their  exemption :   Luton 
Local  Board  of  Health  v.  Davis  (f) ;  Pedley  v.  Davis  (^).     The 
Town  Council  had  jurisdiction  to  impose  the  rate;  it  was  prima 
facie  valid,  and,  not  having  been  appealed  against,  the  Justices 
were  bound  to  enforce  it.      The  principle  established  in  these  cases 
is .  also  to  be  found  in  Fawceti  v.  Fowlis  (A) ;  Ex  parte  May  (i)  ; 
The  Queen  ▼.  Justices  of  Kingston  and  Philips  (h).     There  being 
no  want  of  jurisdiction  in  the  Town  Council  to  impose  the  rate,  the 
Justice  had  authority  to  determine  the  only  fact  which  he  did 
determine :  Brittain  v.  Kinnaird  (I) ;  Cave  v.  Mountain  (m) ;  J%e 


(a)  9  Bing.  595.  (6)  6  Ezch.  Bep.  189. 

(c)  10  Q.  B.  868 :  S.  C,  2  DowL,  N.  S.  783. 

(d)  1  Br.  &  BiDg.  57 ;  S.  C,  3  B.  Moon,  291. 
(e)  29  Law  Jour.,  N.  S.,  Mag.  Cas.  176. 
09  29  Law  Joor.,  N.  S.,  Mag.  Cas.  173. 

(p)  10  C.  B.,  K.  S.  492.  (A)  7  B.  &  Cr.  394. 

(i)  2  B.  &  Sm.  426.  (A)  1  EIL,  BL  &  £U.  256. 

(0  1  Br.  &  Bing.  432.  (m)  1  M.  &  Gr.  257. 
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Queen  ▼.  Bolton  {a).    Estoppels  are  not  odious,  save  where  they  E.  T.  1864. 
are  sooght  to  be  made  out  and  raised  by  implication :  Palmer  v.  ^  *" 


{b)  The  estoppel  tn  pais  has  been  properly  relied  on  in  the 
rejoinder:  Sanderson  v.  Collman(e)i  Doe  ▼.  Hudderi{d)\  Doe 
V.  Wright  («) ;  Ingleton  v.  Burgess  (f)  ;  Outram  v.  Morewood  (g). 


MURPHT 

V. 

LYONS. 


Ckattertonj  in  reply. 

If  there  be  a  prima  facie  occupation  of  ratable  premises  situate 
within  the  area  of  local  taxation,  then  the  case  becomes  one  of 
personal  or  exceptional  liability ;  and  the  party  is  bound  to  take 
his  remedy  by  appeal.  But  if  he  is  not  in  occupation  of  ratable 
premises ;  or  if,  being  in  occupation  of  ratable  premises,  they  are 
situate  outside  the  limits  of  local  taxation,  then  it  is  open  to  him  to 
bring  an  action,  and  the  question  need  not  be  determined  on 
appeal :  Milward  v.  Caffin  {h)  ;  The  Governor  of  the  Bristol  Poor 
▼.  Wait  (t).  No  doubt,  any  matter  which  is  within  the  jurisdiction, 
either  of  the  Town  Council,  who  are  the  rating  body,  or  of  the 
Justices  who  are  called  upon  to  decide,  and  act  judicially,  cannot 
be  called  in  question  in  an  action  of  this  kind.  But  the  plaintiffs 
are  entitled  to  bring  this  action,  because  the  proceedings  were 
altogether  uUra  vires  ;  and,  being  therefbre  null  and  void,  cannot 
be  made  valid  by  anything  occurring  subsequently.  The  English 
decisions  establish  that,  if  the  act  of  the  rating  body  be  void, 
it  cannot  be  cured  by  the  proceeding  before  the  Justices  to  recover 
the  void  rate.  The  jurisdiction  of  the  Justices  does  not  then  apply ; 
and  their  act,  if  they  determine  the  case,  may  be  set  right  in  an 
action  of  replevin,  or  called  in  question  in  an  action  of  trespass.  It 
is  clear  from  the  statutes  that  the  Town  Council  entirely  exceeded 
their  powers.  By  the  8  &  9  Vic.  (Loc.  &  Per.),  c.  142,  s.  66,  the 
Act  is  to  be  put  in  force  within  the  borough,  ''or  any  part  thereof, 

(a)  1  Q.  3.66.  (6)  2Lord  Bay.  1553. 

(c)  4  M.  &  Gr.  220. 
(<0  4  DowL  436;  S.  C.  2  C,  M.  &  K.  21& 
'      (e)  10  Ad.  &  En.  763.  (f)  Carth.  65. 

{S)  3  East,  346.  (A)  2  Sir  W.  BL  1330. 

(0  1  Ad.&EL264. 
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£.  T.  1864.  subject  to  the  provisions  hereinafter  contained."  The  provisions* 
subject  to  which  the  Town  Council  are  empowered  to  put  the  Act 
in  force  within  the  district  in  which  the  plaintiffs'  premises  are 
situate,  are  contained  in  section  276,  which  makes  it  necessary  to 
light  and  watch,  as  well  as  to  set  out  the  district,  before  a  rate 
is  imposed  upon  it,  otherwise  great  injustice  would  be  done  ;  and  in 
section  67,  the  Legislature  itself  has  taken  the  distinction  between 
districts  which  are  set  out  and  lighted  and  watched,  and  those 
which  are  only  set  out  to  be  lighted  and  watched  at  some  future 
time.  The  348th  seciion  does  not  give  power  to  impose  a  rate  on 
all  premises  within  the  territorial  limits  of  the  borough ;  whether 
the  district  in  which  these  premises  are  situated  be  or  be  not  lighted 
and  watched.  The  large  terms  of  that  section  are  controlled  bj 
those  of  the  66th  and  276th  sections.  In  section  353  rating 
and  payment  are  used  as  exactly  co-extensive ;  and,  since  the  Town 
Council  have  the  fullest  powers  of  raising  money  by  taxation,  there 
could  not  be  any  difficulty  in  obtaining  the  funds  necessary  to  light 
and  watch  the  district  before  the  rate  was  imposed  on  it.  Besides 
they  need  not  light  and  watch  any  district  until  they  have  raised 
the  money. 


Cur,  adv.  vult. 


T.  T.  1864.      Fitzgerald,  J. 


June  2^ 


This  case  comes  before  the  Court  upon  a  demurrer  to  a  rejoinder; 
was  argued  on  the  3rd  and  4th  of  May  1864 ;  and  raises  a  question 
of  considerable  importance.  The  action  was,  in  form,  replevin,  in 
which  the  plaintiff  complained  that  the  defendants,  on  the  20th  of 
May  1862,  in  a  certain  factory  of  the  plaintiffs,  situate  at  Linfield 
road,  near  Belfast,  took  and  unjustly  detained  the  goods  of  the 
plaintiffs. 

The  defence  states  that,  on  the  1st  of  January  1854,  the  Town 
Council  of  Belfast  made  a  rate  for  the  year  1854,  and  then 
avers  that  at  the  time  of  making  the  rate  the  plaintiffs  were  the 
occupiers  of  two  distinct  sets  of  tenements  in  respect  of  which  they 
were  liable  to  the  rate;  that,  after  the  making  of  the  rate,  the 
Town  Council  caused  public  notice  to  be  given  of  it,  and  further 
directed  that  it  should  be  payable  on  the  25th  of  January  1854 ; 
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and  that  the  plaintiffs  did  not  appeal  against  the  rate.     The  de-  T.  T.  1864. 

fence  then  proceeds  to  state  in  a  similar  form  the  making  of  several 

other  rates,  with  similar  averments ;  and  it  goes  on  to  state  that, 

after  the  making  of  the  respective  rates,  payment  of  them  was  duly 

Jemanded  from  the  plaintiffs;  that  the  plaintiffs  failed  to  pay  the 

rates;  that  they  were  summoned  before  the  Justices  to  show  cause 

whj  they  should  not  pay  the  rates  ;  that  they  failed  to  do  so ;  that 

the  Jastices  made  orders   for  the   payment;   that   the   plaintiffs 

did  not  appeal   against  those  orders;   that,  on  the  10th  of  May 

1862,  Mr.  Lyons,  one  of  the  defendants,  issued  his  warrants  to  the 

other  defendant,  Crossett,  to  levy  by  distress  the  amount  of  the 

rates ;  and  that  Crossett  did  seize  the  plaintiffs'  goods,  according  to 

the  exigency  of  the  warrants. 

The  defence  then  is  a  justification  of  the  taking  the  goods  in 
qaestion  under  the  warrant  for  certain  rates  made  by  the  Town 
CooDcil  of  the  borough  of  Belfast. 

To  that  defence  two  replications  have  been  filed ;  and  it  is  upon 
the  first  of  these  that  the  question  arises.  The  first  replication  is, 
that  the  plaintiffs'  tenements  were  not,  at  the  times  when  the  rates 
were  made,  situate  within  a  district  in  the  borough  set  out,  and 
lighted,  and  watched,  as  required  by  the  statutes. 

The  question  seems  to  me  to  be,  whether  the  first  replication 
presents  in  point  of  law  a  good  answer  to  the  defence.  In  the 
course  of  the  argument  it  was  agreed,  that  the  determination  of  that 
question  depends  on  the  consideration  whether  the  act  of  the 
primary  tribunal,  in  making  the  rates  on  the  plaintiffs'  premises, 
was  illegal,  as  being  beyond  their  jurisdiction,  and  therefore  null 
and  void.  And  it  was  conceded  that  if  the  Town  Council  of 
Belfast  had  acted  within  their  jurisdiction,  though  erroneously,  the 
alleged  non*liability  of  the  plaintiffs  to  the  rate  was  matter  of  ex- 
emption only,  and  was  the  subject-matter  of  an  appeal;  and,  on 
the  other  hand,  it  was  admitted  that  if  it  appeared  that  the  Town 
Council  of  Belfast  had  acted  without  jurisdiction,  the  rate  so  far 
was  illegal  and  void,  and  the  question  was  properly  raised  in  an 
action  of  replevin. 
Although  a  number  of  cases  were  brought  under  our  consideration. 
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T.  T.  1864.  the  argnment  tnrned  upon  the  Belfast  Special  Acts.    The  first  of 

those  Acts  is  the  8  &  9  Vie.  (Loc.  &  Per.),  c.  142,  which,  after 
reciting  in  its  preamble  certain  other  Acts  relaff ng  to  Belfast ;  and 
that  it  woald  tend  to  the  benefit  of  the  inhabitants  of  that  borough, 
and  to  its  improvement,  if  new  streets  were  opened,  and  other  im- 
provements effected ;  and  that  it  was  expedient  to  repeal !  two 
prior  Local  Acts ;  bj  the  first  section  repeals  those  two  Acts,  one  of 
them  being  the  40  O,  3  (Jr.).  It  then  proceeds  to  incorporate,  by 
section  3,  the  provisions  of  the  3  &  4  Fife,  c.  108,  with  certain 
exceptions;  and  by  section  4  constitutes  the  Town  Council  of 
Belfast  the  tribunal  to  carry  the  Act  into  operation.  I  shooM 
mention,  in  passing,  that  a  subsequent  clause  (9)  transferred  to  the 
Town  Council  of  Belfast  "  the  debts,  contracts,  engagements,  and 
liabilities  **  of  the  Commissioners,  whose  duty  it  was  to  have  carried 
out  in  that  borough  the  previous  Act,  40  G,  3  {Jr.). 

I  pass  at  once  to  the  66th  section.  It  enacts  '*  That  the  limits  of 
"  this  Act  shall  be  the  borough  of  Belfast  for  the  time  being ;  and 
"  this  Act  shall  and  may  be  put  in  force  within  the  said  limits  or 
*^  any  part  thereof,  subject  to  the  provisions  hereinafter  contained." 

From  the  66th  I  pass  at  once  to  the  257th  section,  observing  that 
the  intermediate  sections  confer  upon  the  Town  Council  of  Belfast 

« 

very  large  powers  for  the  general  improvement  of  the  borough,  as 
well  as  extensive  police  powers  to  be  exercised  within  the  limits  of 
the  ^borough. 

Section  257  provides  "  That  it  shall  be  lawful  for  the  Council 
•(from  time  to  time  to  cause  the  several  streets,  roads,  lanes, 
'<  passages,  and  other  places  within  the  limits  of  thb  Act,  or  such 
'*  of  them  as  they  shall  think  proper,  to  be  lighted  with  gas,  oil,  or 
*'  otherwise,  at  such  times  and  in  such  manner  as  they  shall  think  fit, 
*'  and  to  provide,  lay,  and  affix  such  lamps,  lamp  posts,  lamp  irons, 
*<  pipes,  and  other  works  as  may  be  necessary  for  that  purpose." 

Previous  sections  had  given  powers,  co-extensive  with  the  limits 
of  the  borough,  enabling  the  Town  Council  to  enter  into  contracts 
for  the  lighting  of  the  whole  or  of  part  of  it. 

Section  276  enacts  *'  That  it  shall  be  lawful  for  the  Council,  from 
'*time  to  time,  to  declare  and  direct  what  districts  within  the 
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"  limits  of  this  Act  shall  be  lighted  and  watched  under  the  authority  T.  T.  1864. 

Queen*8  Bench 
^  of  this  Act,  and  in  like  manner  from  time  to  time  to  declare  and 

**  direct  whether  any  and  what  districts  shall  be  added  to  the  parts 

already  lighted  and  watched ;  and  the  districts  so  appointed  to  be 

lighted  and '  watched  as  aforesaid,  and  the  districts  from   time 

*<to  time  added  thereto,  shall  be  considered  as  the  district  to  be 

'*  lighted  and  watched  by  the  Council  under  the  authority  of  this 

**  Act,  until  the  same  shall  be  altered  by  the  Council ;  and  the 

"owners  or  occupiers  of  any  messuages,  houses,  shops,  buildings, 

"  or  premises  not  within  the  district  so  from  time  to  time  set  out 

'^and  lighted  and  watched  shall  not  be  subject  or  liable  to  the 

**  payment  of  any  of  the  rates  by  this  Act  directed  to  be  raised." 

The  whole  question  arises  upon  that  provision,  which,  it  will  be 

perceived,  does  not  limit  the  taxing  powers  or  rating  powers  of  the 

Town  Council,  but  simply  directs  that  the  owners  or  occupiers 

shall   not   be    liable    to    the   payment  of  the   rates   to  be  made 

under   this   Act   unless   the   district  is  set  out  and   lighted  and 

watched. 

The  348th  section  enacts  *'  That  for  the  purposes  of  defraying  the 

"costs  and  expenses  of  carrying  this  Act,  and  all  tlie  powers  and 

'*  provisions    thereof,  into   execution,   it  shall  be   lawful  for  the 

*'  Council  once  in  every  year  after  the  passing  of  this  Act,  to  be 

"  computed  from  the  Ist  of  January  in  each  year,  or  oftener  if  they 

"shall  think  it  necessary,  to  make  one  or  more   rate  or  rates, 

"assessDQent  or  assessments,  upon  the  occupiers   of   all    houses, 

"baildiDgs,    tenements,    quays,   wharfs,   and  other  hereditaments 

"within  the  limits  of  this  Act,  according  to  the  annual  value  of 

"the  same,  so  as  such  rates  or  assessments  do  not  exceed  in  any 

"  one  year  the  sums  hereinafter  mentioned  ;  that  is  to  say,  &o.,  and 

"such  rates  shall  be  applied  in  the  manner  and  subject  to  the 

'*  provisions  in    this   Act  contained :    provided    always,   that   no 

"person  shall  be  rated  for  or  in  respect  of  any  arable,  meadow, 

"  pasture,  or  woodland,  or  any  stable  or  building  used  for  the 

**purposes  of  husbandry  only** 

The  276th  section  contains  an  exemption  from  the  payment  of 

rates  of  the  owners  or  occupiers  of  any  houses,  messuages,  shops, 
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T.  T.  1864.  buildings,  or  premises  not  within  the  district  set  out,  and  lighted 
and  watched ;  and  the  348th  section  contains  a  further  exemption 
of  all  persons  in  respect  of  "  any  arable,  meadov,  pasture,  or  wood- 
'*  land,  or  any  stable  or  building  used  for  the  purposes  of  husbandry 
«  only." 

But  these  two  exemptions  are  subject  to  the  general  power  of 
the  Town  Council  of  Belfast  to  rate  all  tenements  of  the  required 
description  within  the  limits  of  the  Act.  Section  351  also  requires 
attention,  for  it  too  is  an  exempting  clause : — '*  That  no  person  shall 
*'  be  rated  for  or  in  respect  of  any  church,  chapel,  meeting-house,  or 
*' other 'building  erected  and  used  for  public  worship,  or  any  building 
'*  exclusively  used  for  the  gratuitous  education  of  the  poor,  or  for 
"  the  purposes  of  public  charity." 

It  seemed  to  be  conceded  in  the  course  of  the  argument  that 
if  the  party,  who  alleged  tliat  he  was  not  liable  for  rates  made  by 
the   Town    Council   of  Belfast,   came   within  the   proviso  at   the 
conclusion  of  section  348,  or  within  section  351,  his  claim  to  non- 
liability would  be  a  claim  of  exemption   simply,  and   should   be 
raised  by  appeal  and  not  by  an  action  of  replevin.    The  appeal 
sections  are  the  364th  to  the  369th ;  and  certainly  there  is  given 
to  the  parties  liable  to  these  impositions   the   largest  powers  of 
appeal :  whether  to  show  the  illegality  of  the  entire  rate ;  or  to 
show  an  exemption  on  the  ground  of  inequality,  unfairness,  incor- 
rectness of  the  valuation,  or  any  other  ground.     The  369th  section 
enaets  "  That  the  Court  of  Quarter  Sessions,  and  the  Justices  in 
"Petty  Sessions  assembled  respectively,  shall  in  any  appeal  against 
"any  rate  made  under  the  authority  of  this  Act  have  the  same 
^  powers  of  amending  or  quashing  the  rates  for  the  relief  of  the 
"poor  within  their  several  jurisdictions  upon  appeals  against  such 
"rates,  and  shall  likewise  have  respectively  in  any  appeal  against 
"  any  rate  made  by  authority  of  this  Act  the  same  power  of  award- 
"  ing  costs  to  be  paid  by  or  to  any  of  the  parties  to  an  appeal,  and 
"of  recovering  such  costs,  as  are  now  vested  in  them  respectively 
"  for  awarding  and  recovering  costs  in  an  appeal  against  any  rate 
"for  the  relief  of  the  poor  within  their  several  jurisdictions." 
In  addition  to  the  extensive  power  of  the  Sessions  enabling  them 
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to  quash  a  rate  if  apparently   illegal,  or  to  deal  with  a  case  of  T.  T.  1864. 

inequality  or  unfairness,  or  to  amend  the  rate  by  striking  out  the 

name  of  an  individual  who  is  not  liable  to  pay  anything,  the  rate  is 

to  be  imposed  on  the  tenement  according  to  the  poor-law  valuation, 

which  is  the  general  valuation  now  used  to  ascertain  the  amount 

which  every  party  is  bound  to  contribute. 

I  have  now  only  to  advert  to  one  other  section  in  this  Act — the 
383rd : — '^  That  the  money  which  shall  arise  from  said  rates  to  be 
**  raised  and  levied,  and  all  other  moneys  to  be  received  by  the 
**  Council  under  this  Act,  shall  be  applied  in  the  first  place,  in 
**  payment  of  the  expenses  of  obtaining  and  passing   this  Act, 
**or  preparatory   or  incident    thereto:    secondly,   in   payment  of 
^the  interest  of  the  moneys  borrowed  on  mortgage  by  virtue  of 
** certain   recited   Acts;     thirdly,   in    defraying  the    expenses  of 
''lighting,  paving,  cleansing,  sewering,   watching,  and  regulating 
^ibe  streets  within  the  limits  of  this  Act,  and  of  improving  the 
''same,  and  in   carrying  the  several  purposes   of  this   Act  into 
'^  execution :" — that  includes  also  the  payment  of  local  police  whom 
the  Town  Council  of  Belfast  were   under  previous  sections  em- 
powered to  raise,  and  authorised  to  pay. 

In  the  argument  several  authorities  were  referred  to,  but  the 

case  of  Uie   Churchwardens   of  Birmingham  v.   Shaw  (a)  was 

principally  relied   on   by   the   plaintiff.      In    that   case  a  similar 

question  arose,  as  to  whether  the  objection  to  the  rate  was  the 

subject-matter  of  appeal,  or  whether  it  might  well  be  made  the 

subject  of  an  action  ?    And  after  dealing  with  the  first  question, 

whether  the  Birmingham  New  Library  Society,  which  sought  the 

exemption,  came  within  the  Act,  Lord  Denman  then  proceeded  to 

say: — '*  We  are  driven,  therefore,  to  consider  the  second  ground  on 

''which  the  rule  is  supported,   whether  namely,   as  regards   the 

^'present  rates,  the  Society  is  deprived  of  the  benefit  of  its  ex- 

"emption,  because  it  has  not  appealed  against  them  (p.  878)  .     .     . 

"  (p.  879)*     This  is  not  a  new  question ;  nor  is  the  principle  of 

"decision  unsettled  or  difficult.      The  only  difficulty  lies  in   its 

"  application."    The  Chief  Justice  then  proceeded  to  deal  with  the 


(a)  10  Q.  B.  868. 
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T.  T.  1 864.  right  of  appeal ;  to  show  that  "  if  the  primary  (p.  880)  Court  has 

Queen's  Bench  _  _     ,  ....  .,   .•        i  ■  i  • 

gone  beyond  those  limits  Us  act  is  void  ;    and  to  show  that  the 

party  aggrieved  may  take  the  appeal  whether  his  claim  is  merely  a 

claim  of  exemption,  or  the  rate  is  entirely  void,  though  he  might 

embarrass  himself  by  making  a  claim  of  exemption  if  his  case  is 

that  the  rate  is  entirely  void.    "  Now  it  is  not  disputed,**  said  Lord 

Denman  (pp.  880,  881),  "that  he  was  the  occupier  of  the  premises 

"in  respect  of  which  he  is  rated,  nor  that  they  are  within  the 

"  the  parish,  nor  is  any  question  made  as  to  the  beneficial  nature  of 

"the  occupation;  but  the  objection  is,  that  the  statute  exempts 

"  from  the  rate  by  reason  of  the  purposes  for  which  the  occupation 

"  is  had ;  and  it  is  said  that  the  effect  of  that  exemption  is  to  take 

"  the  premises,  for  the  purpose  of  rating,  out  of  the  parish,  and  so 

"out  of  the  jurisdiction  of  the  Justices,  who  are  allowing  a  rale 

"made  for  the  parish.    But  we  think  this  mode  of  stating  his  case 

"  cannot  be  sustained :  if  it  could,  the  same  mode  might  be  adopted 

"  wherever  the  question  was,  whether  the  occupation  was  beneficial 

"or  not;    if  there  be  no   beneficial  occupier,  the  land,  for  the 

"  purposes  of  the  rate,  might  equally  be  said  not  to  be  within  the 

"  parish,  because  it  ought  not  to  be  included  within  the  rate :  yet, 

"so  far  as  we  know,  this  question  has  always  been   raised  on 

"appeal;    and  the  distinction  has   been  between    the    question, 

"whether  occupier  or  not  absolutely,   which  has  been   tried   by 

"action,  and,  whether  beneficial  occupier  or  not,  which  has  been 

"  tried  by  appeal.     And  this  seems  the  reasonable  test.    As  soon  as 

"  the  land  is  shown  to  be  in  the  parish,  and  A  B  to  be  the  occu- 

"pier,   the  case   is   prima  facte  brought  within  the    statute  of 

*^ Elizabeth,  the  rate  on  its  face  is  good,  and  jurisdiction  attaches: 

"  whether  that  prima  facie  case  can  be  answered  by  any  circum- 

"  stances  afiecting  the  character  of  the  occupation,  is  miitter  to  be 

"determined  by  the  Court  of  Appeal  on  appeal  made."     He  then 

proceeded  to  deal  with  other  authorities,  and  finally  held  that  in 

that  case  the  claim  was  matter  of  exemption.    In  the  present  cose 

I  have  to  consider  a  similar  question ;  and  it  seems  to  me,  upon  the 

fullest  and  most  attentive  consideration  that  I  could  give  to  the  case, 

that  the  replication  discloses  a  cause  of  exemption  only,  and  not  a 
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failare  of  jarisdiction  in  the  primary  tribunftL     And,  secondly,  I  T.  T.  1864. 
think  that  the  plaintiff's  remedy,  if  any,  should  upon  the  facts 
spread  opon  the  pleadings  have  been  by  appeal  to  the   Quarter 
Sessions,  and  not  by  an  action  of  replevin. 

I  have  already  called  attention  to  the  fact  that  the  local  powers 
of  the  Town  Council  of  Belfast  are  co-extensive  with  the  borough : 
the  limit  of  their  jurisdiction  is  the  local  limit  of  the  boroogh  ;  and 
the  348th  section  provides  that  they  shall  make  a  rate  upon  all  the 
tenements  of  the  required  description  within  the  limits  of  the 
borough.  But  it  exempts  several  classes  of  tenements.  The 
oooelnding  provision  of  section  276  was  probably  introduced  with  a 
view  to  encourage  the  lighting  and  watching  of  the  districts  within 
the  limits  of  the  borough,  since  it  provides  that  "  the  owners  or 
**oocopiers  of  any  messuages,  houses,  shops,  buildings,  or  premises 
**  not  witlin  the  district  so  from  time  to  time  set  out  and  lighted 
"  and  wa.tched  shall  not  be  liable  or  subject  to  the  payment  of  any 
**  of  the  lates  by  this  Act  directed  to  be  raised."  I  am  unable  to 
bring  my  mind  to  any  other  conclusion  than  this,  that  that  was 
matter  of  exemption  only,  and  that  the  Town  Council  of  Belfast 
had  jurisdiction  to  deal  with  all  and  every  of  the  tenements, 
tnswering  the  statutable  description  within  the  borough ;  and  that 
if  they  included  in  the  rate  any  one  who  by  reason  of  those  pro- 
fisioDS  was  not  liable  to  be  rated,  it  was  a  case  of  exemption.  No 
injory  could  be  done  by  giving  that  conduction  to  the  Act, 
because  the  party  a^rieved  has  most  extensive  powers  of  appeal, 
and  ample  time  given  for  appealing.  In  some  instances,  he  has  three 
opportunities  of  appealing — namely,  to  the  Town  Council  itself, 
to  the  Petty  Sessions,  and  to  the  Quarter  Sessions,  Upon  that 
question  therefore,  and  without  considering  the  rejoinder  and  the 
questions  of  pleading,  it  seems  to  me  that  the  plaintiff  fails  in 
maintaining  his  action ;  because  if  it  was  a  case  of  exemption  he 
should  have  enforced  it  by  appeal.  I  am  to  some  extent  fortified 
in  this  conclusion  by  a  consideration  of  the  previous  Acts  appli- 
cable to  the  borough  of  Belfast,  and  especially  of  the  40  6.  3  (/r.). 
I  have  already  adverted  to  the  fact  that  the  contracts,  liabilities,  and 
engagements  of  the  Commissioners  of  Belfast,  under  40  G.  3  (/r.), 
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T.  T.  1864.  have  been  by  the  8  &  9  Vie.  (Loc.  &  Per.),'c.  142,  transferred  to 
the  Town  Council  of  the  borough.  I  have  looked  into  the  powers 
of  the  Commissioners  under  the  40  G,  3  (/r.),  c.  37 ;  and  the 
rating  clause  (section  18)  of  that  Act  enacts  that  the  Commissioners, 
*'  or  the  major  part  of  them,  shall,  from  time  to  time,  make  one  or 
''more  equal,  fair,  and  impartial  rate  or  rates,  applotment  or 
'' applotments,  upon  all  and  every  person  and  persons  who  do, 
"or  shall  inhabit,  hold,  use,  occupy,  possess,  or  enjoy  any  land, 
''ground,  house,  lodging,  shop,  wharf,  warehouse,  coachhouse, 
"  stable,  cellar,  vault,  building,  countinghouse,  or  place  of  carrying 
"on  business,  either  in  co-partnership  or  otherwise,  or  heredita- 
"  ment  whatsoever,  within  the  said  town  of  Belfast,  or  the  precincts 
"thereof."  There  is  no  exemption  or  qualification;  and  under 
that  Act,  the  liabilities,  engagements,  and  contracts  of  which  have 
been  cast  upon  the  Town  Council  under  the  8  &  9  Vie,  (Loc.  &  Per.), 
c.  142,  the  rating  powers  are  co-extensive  with  the  limits  of  the 
borough;  every  person  holding  a  tenement  within  its  limits  is 
liable  to  be  rated  for  the  purposes  of  that  Act.  Some  force  may 
also  be  derived  from  recollecting  that  the  provisions  of  the  Muni- 
cipal Corporation  Reform  Act  (Ireland)  are,  except  so  far  as  they 
are  qualified  by  the  provisions  of  the  Belfast  Act,  in  force  within 
that  borough.  Upon  a  consideration  of  the  terms  of  the  Act  I  am 
unable  to  find  any  that  would  lead  to  the  conclusion  that  the  im- 
position of  rates  upon  any  tenement  within  the  borough  of  Bel&sl, 
though  that  tenement  might  be  exempted  from  taxation,  would  be 
illegal,  so  as  to  give  any  remedy  except  by  appeal. 

The  second  replication  relies  upon  the  subsequent  Belfast  Act 
(16  &  17  Ffc,  c.  114),  which  exempts  from  taxation  premises 
situate  in  a  demesne  of  forty  acres  (section  6).  It  is  not  necessary 
for  me  further  to  comment  on  that  section ;  for  it  seems  to  have 
been  conceded  in  the  course  of  the  argument  upon  both  sides,  that^ 
if  the  concluding  provision  in  the  276th  section  of  the  former  Act 
afforded  only  a  ground  of  exemption,  this  would  a  fortiori  also  be 
matter  of  exemption  only,  and  the  subject  of  an  appeal. 

Upon  the  whole,  I  think  that  the  replications,  assuming  then» 
to  be  true  in  point  of  fact,  do  not  afford  an  answer,  good  in  point 
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of  1ft w,  to  the  defence ;  and  that  the  defendants  are  therefore,  and  T.  T.  1864 
withoot  considering  the  merits  of  their  rejoinder,  or  the  point  of    v. 
pleading  raised  by  the  demurrer,  entitled  to  jadgment. 

Hates,  J. 

I  take  it  to  be  sufficiently  well  established  by  the  authorities  that 
if  the  Town  Council  of  Belfast  have  acted  without  jurisdiction,  or  in 
excess  of  jurisdiction,  in  imposing  the  rate  upon  the  premises  of  the 
plaintifis,  the  defendants  have  also  acted  without  or  in  excess  of 
their  jurisdiction,  in  issuing  and  executing  the  warrant  to  enforce 
it,  and  that  this  action  may  be  maintained  against  them.  But  the 
question  is,  has  the  Town  Council  acted  beyond  their  jurisdiction  ? 
and  this  is  to  be  solved  by  a  careful  reference  to  the  Acts  which 
give  and  prescribe  its  authority. 

The  66th  section  of  the  Local  Act,  8  &  9  Vic,  c.  142,  enacts  that 
the  limits  of  the  Act  shall  be  the  borough  of  Belfast,  for  the  time 
being ;  and  the  Act ''  shall  and  may  be  put  in  force  within  the  said 
''limits,  or  any  part  thereof,  subject  to  the  provisions  hereinafter 
'*  contained."  We  are  here  to  inquire  and  determine,  not  what  are 
the  local  limits  of  the  Act  generally,  but  what  are  the  local  limits 
within  and  throughout  which  it  may  be  enforced,  for  the  purposes 
we  have  in  hand,  viz.,  the  imposition  and  levy  of  rates;  and  whether 
those  local  limits  have  been  fixed  generally  and  absolutely,  or  are  to 
be  ascertained  and  fixed  upon  the  performance  of  any  and  what  con- 
ditions. The  statute  plainly  contemplates  that  the  ground  within 
the  borough  limits  is  partly  urban  and  partly  rural.  In  the  urban 
district  provision  is  made  for  the  widening  and  improving  of  certain 
old  streets  (section  66), — ^for  the  opening  of  certain  new  streets 
(section  58), — ^for  the  paving,  flagging,  levelling,  draining,  sewering 
(section  72),  watering,  and  sweeping  (section  145)  of  all  the  streets. 
By  the  220th  and  subsequent  sections,  the  Council  is  authorised  to 
appoint  a  police  force,  for  the  preservation  of  the  peace  within  the 
borough.  As  there  is  nothing  in  the  Local  Acts  to  exclude  the 
operation  of  the  general  Constabulary  force,  it  may  be  fairly 
assumed  that  that  Constabulary  force  would  be  amply  sufficient 
were  the  xural  district  alone  to  be  protected*    But  it  is  for  the 
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T.  T.  1864.  watching  and  general  police  regulation  of  the  urban  district  that 
this  special  and  extraordinary  force  is  required  and  provided.     The 
same  principle  holds  with  respect  to  lighting ;  and  accordingly  we 
find  that,  by  the  257th  section,  the  Council  is  authorised  "from 
'<time  to  time  to  cause  the  several  streets,  &c.,  within  the  limits 
**  of  the  Act,  or  such  of  them  ob  they  shail  think  proper^  to  be 
"lighted  at  such  times  and  in  such  manner  as  they  shall  think 
"fit;   and  to  provide  lamps,  &c.,  as  may  be  necessary  for  that 
«( purpose."    And,  by  the  270th  section,  the  Council  are  "  empow- 
"  ered,  from  time  to  time,  to  declare  and  direct  what  districts  within 
"  the  limits  of  the  Act  shall  be  lighted  and  watched ;  and  in  like 
"  manner  from  time  to  time  to  declare  and  direct  whether  any  and 
"what  districts  shall  be  added  to  the  parts  already  lighted  and 
"  watched :  and  the  districts  so  appointed  to  be  lighted  and  watched, 
"and  the  districts  from  time  to  time  added  thereto,  shall  be  con- 
"sidered  as  the  district  to  be  lighted  and  watched  by  the  Council, 
"  until  the  same  shall  be  altered.^'    If  the  Act  had  stopped  there, 
there  might  have  been  some  reason  to  contend,  as  the  defendants' 
Counsel  have  done,  that  the  order  of  Council  was  all  that  was 
requisite  to  constitute  any  portion  of  ground  within  the  limits  of 
the  Act  to  be  a  "lighted  and  watched"  district;  and  that,  whe- 
ther any  actual  lighting  or  watching  was  ever  afterwards  effected 
there,  still  that  the  itihabitants  would  be  liable  to  the  same  imposts 
as  those  who  resided  within  a  district  that  actually  enjoyed  those 
advantages.    But  the  statute,  not  content  with  enacting  that  the 
declaration  and  direction  of  the  Council  shall  be  preliminary  to 
the  lighting  and  watching  of  the  district  named  therein,  goes  on 
to  provide  that  the  owners  or  occupiers  of  premises  not  within 
the  district  so  from  time  to  time  set  out,  and  lighted  and  watched, 
shall  not  be  subject  or  liable  to  the  payment  of  any  of  the  rates 
to  be  raised.    The  doing  of  all  these  three  matters  is  within  the 
exclusive  power  of  the  Town  Conncil ;  they  may  select  their  own 
time  for  doing  them'  whenever  the  growth  of  the  town  shall  so 
require;  but  it  appears  to  me  sufficiently  clear  that  the  dmng  of 
all  three  matters  is  a  condition  preeedent  to  the  Council's  having 
any  jurisdiction  to  tax  the  occupiers.    It  is  not  sufficient  that  the 
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order  has  been  pronounced,  which  may  possibly  never  be  carried  T.  T.  1864. 
into  effect.  The  district  must,  in  the  language  of  the  Act,  be  abo 
lighted  and  watched.  The  inhabitants  must  have  a  material  gua- 
rantee that,  if  they  are  to  be  subjected  to  borough  taxation,  they 
shall  have  a  quid  pro  quoy  and  not  be  left  without  the  benefits  of 
borough  improvement. 

It  has  been  argued  by  Mr.  Maedonogh  that  at  best  this  is  only 
matter  of  exemption,  and  not  of  jurisdiction;  and  that  the  party 
aggrieved  ought  to  have  been  left  to  his  appeal  from  the  rate. 
Bat,  to  say  nothing  of  the  vexation,  and  even  injustice,  that  would 
be  eommitted  by  such  a  course  of  proceding,  we  have  only  to  look 
to  the  66th  section,  which  gives  a  jurisdistion  to  enforce  the  Act, 
only  subject  to  the  provisions  thereinafter  contained ;  and  one  of 
those  provisions  is  that,  before  there  be  a  taxation,  there  shall  be 
not  only  a  setting  out  of  the  district,  but  also  a  lighting  and 
watching  of  it. 

Yot  these  reasons  I  am  of  opinion  that  the  first  replication  affords 
a  good  answer  to  the  pleas,  and  that,  so  far  as  that  is  concerned, 
oar  judgment  ought  to  be  for  the  plaintiff. 

With  respect  to  the  question  raised  on  the  demurrer  to  the 
rejoinder  to  the  second  replication,  I  think  it  is  clearly  with  the 
defendants,  inasmuch  as  the  second  replication  is  not  sustainable. 
It  is  not  shown  thereby  that  there  was  any  want  of  jurisdiction 
to  make  the  rate.  The  utmost  that  could  be  contended  for  is, 
that,  by  the  16  &  17  Fie.,  c.  114,  s.  6,  a  particular  exemption 
from  being  rated  was  provided  for  the  owner  or  tenant  of  a  forty- 
acre  demesne,  situate  within  a  ratable  district,  so  long  as  all  the 
circumstances  set  forth  in  the  Act  should  be  found  to  co-exist. 
But,  whether  these  do  or  not  so  co-exist,  is  a  matter  which  the 
plaintiffs  were  bound  to  make  out  on  an  appeal  against  the  rate. 
I  am  therefore  of  opinion  that,  so  far  as  that  second  replication 
is  concerned,  there  ought  to  be  judgment  for  the  defendants. 


O^RIBN,  J. 

I  concur  with  my  Brother  Hates  in  opinion  that,  as  regards 
the  firit  replication,  plaintiffs'  demarrec  to  the  second  and  third 
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T.  T.  1864.  rejoinders  filed  thereto  should  be  allowed,  bat  that  the  demurrers 
to  the  second  and  third  rejoinders  filed  to  the  second  replication 
should  be  overruled. 

With  respect  to  the  first  replication,  it  would  appear,  upon  the 
facts  as  stated  in  the  pleadings,  that  the  premises  on  which  the  rates 
were  made  are  in  a  district  within  the  limits  of  the  borough  of 
Belfast,    which  district  the   Town  Council,  in  pursuance  of  the 
powers  given   to  them  by   the  several  statutes  referred   to,  had 
directed  to  be  *^ lighted  and  watched"  but  which  had  not  been 
actually  lighted  and  watched  at  the  time  that  the  rates  were  made. 
Plaintiffs'  Counsel  contend  that,  under  those  statutes,  the  Town 
Council  had  no  authority  to  impose  the  rate  in  respect  of  any 
premises  which  were  in  a  district  that  was  not  actually  lighted 
and  watched;  and  that  accordingly  the  rates  made  by  the  Town 
Council  on  the  premises  in  question,  and  also  the  orders  made  by 
the  Justices  for  payment  of  same,  were  altogether  void.     Defend- 
ants' Counsel,  on  the  other  hand,  contend  that,  even  assuming  the 
statutes  in  question  did  not  authorise  the  Town  Council  to  impose 
rates  on  any  premises  in  a  district  which  was  not  actually  lighted 
and  watched,  yet  that  such  objection  was  properly  the  subject- 
matter  of  appeal  under  the  statutes  against  the  rates  and  orders; 
and  that,  as  plaintifis  did  not  appeal,  therefore  they  cannot  now 
rely  on  such  objection,   but   are  precluded  from  impeaching  the 
validity  of  the  rates  in  this  action.     On  this  question  several  autho- 
rities were  cited  in  the  argument     Without  referring  to  them  in 
detail,   it   appears   to   me   that    the  following    principle    may   be 
deduced,  namely,  that  where  the  objection  to  the  rate  is  the  want 
of  jurisdiction  in  the  tribunal  which  made  it,  then  that  its  validity 
might  be  disputed  by  the  rated  party  in  a  subsequent  action  of 
replevin  or  trespass,  though  it  had  not  been  appealed  from.     One 
of  those  cases — Weaver  v.  Price  {a) — was  an  action  of  trespass 
against  Magistrates,  for  issuing  a  warrant  under  which  plaintiff's 
goods  were  distrained  for  a  rate  made  by  the  churchwardens  of  the 
parish  of  *'  O,"  upon  the  plaintiff,  as  the  occupier  of  lands  in  that 
parish.    It  appeared  on  the  trial  that  plaintiff  had  no  lands  in  that 

(a)  3  B.  &  Ad.  409. 
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parish,  bat  that  the  lands  in  respect  of  which  he  was  rated  were  T.  T.  1864. 
situate  in  the  parish  of  '*  £ ;"  and  there  was  a  verdict  for  plaintiff, 
under  the  direction  of  the  Judge,  who  told  the  jury  that  the  Magis- 
trates  had  no  jarisdiction  to  order  the  rate  to  be  levied  on  plaintiff, 
if  he  had  no  lands  in  the  parish  of  *^  0 ;"  and  that  ia  such  cases 
the  action  was  sustainable.      Defendant's  Counsel  applied  for  a 
new  trial,  on  the  ground  that  plaintiff's  proper  remedy  was  by 
appeal,  and  not  by  action;  and,  further,   that  he  should  have 
appeared  before  the  Magistrates  to  show  cause  against  the  order 
which  they  made ;  but  the  Court  refused  even  a  conditional  order, 
Parke,  J.,  observing  on  the  distinction  between  the  case  in  which 
the  objection  was  one  that  might  be  taken  by  appeal,  and  the  case 
hefore  them,  in  which  there  was  no  rate  affecting  plaintiff's  lands 
in  the  parish  of  '*  £ ;"  and  Lord  Tenterden  stated  that  there  was 
not  in  that  case  any  rate  whereby  plaintiff  could  be  duly  assessed  to 
the  relief  of  the  poor  of  the  parish  of  **  O ;"  for  he  was  not  the 
occupier  of  any  land  in  that  parish.     I  think  that  the  principle  of 
that  case  is  applicable  to  the  question  now  before  us.      Other  cases 
have  been  cited,  in  which  it  was  held  that  the  objection  taken  to  the 
rate  was  only  available  on  appeal,  and  could  not  be  relied  on  in  a 
subsequent  action ;  but  in  which  it  appeared  that  the  rated  premises 
were  situate  in  a  district  over  which  the  tribunal  imposing  the  rate 
had  clearly  a  rating  power,  and  that  the  ground  of  objection  to  the 
rate  was  either  personal  to  the  party  rated,  or  arose  from  something 
peculiar  in  the  extent  or  character  of  the  rated  premises,  or  from 
the  use  made  of  them  (as,  where  they  were  held  for  charitable  or 
public  purposes).     In  such  cases,  the  claim  for  exemption  was  pro- 
perly held  to  be  only  ground  for  appeal.     When,  however,  as  in  the 
case  now  before  us,  the  objection  is,  that  the  rated  premises  are  in  a 
district  over  which  the  tribunal  had  not  any  authority  to  make  any 
rate,  I  think  the  clear  result  of  the  authorities  is,  that  the  party 
oljecting  to  the  rates  is  not  bound  to  appeal  against  them,  but  may, 
without  appealing,  treat  the  rates  and  orders  made  thereon  as  nulli- 
ties, and  bring  his  subsequent  action  if  they  should  be  enforced. 

The  next  niatter  for  consideration  is,  whether,  under  the  statutes 
relied  on,  the  Town  Council  were  authorised  to  make  these  rates  on 
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T.  T.  1864.  premises  in  a  district  which  the  Town  Council  had  directed  to  be 
ueena  lighted    and   watched,   but   which   was  not   actually  lighted   and 

watched  at  the  time  the  rates  were  made.  The  66th  section  of  the 
Belfast  Act  of  1845  declares  the  limits  of  the  Act  should  be  the 
limits  of  the  borough,  and  that  the  Act  might  be  put  in  force  within 
said  limits,  **  subject  to  the  provisions  thereinafter  contained."  The 
jurisdiction  of  the  Town  Council  over  anj  part  of  the  borough  is 
therefore  subject  to  such  subsequent  provisions  of  the  Act;  and 
plaintiffs'  Counsel  rely  on  one  contained  in  the  276th  section.  That 
section  empowers  the  Town  Council  to  declare  and  direct  from  time 
to  time  what  districts  within  the  limits  of  the  Act  should  be  lighted 
and  watched  under  the  authority  of  the  Act ;  but  it  then  expressly 
enacts  that  the  owners  or  occupiers  of  any  premises  not  within  the 
district  so  from  time  to  time  set  out^  and  lighted  and  watched, 
should  not  be  subject  or  liable  to  the  payment  of  any  of  the  rates  by 
the  Act  directed  to  be  raised.  That  section  appears  to  take  a  dis- 
tinction between  premises  in  a  district  which  was  actually  lighted 
and  watched,  and  those  in  a  district  which  was  not  so ;  although  the 
Town  Council  had  declared  and  directed  it  should  be.  The  348th 
section  empowers  the  Town  Council  to  make  rates  on  all  premises 
within  the  limits  of  the  Act ;  but  that  power  is  clearly  subject  to 
the  restriction  imposed  by  the  later  provisions  to  which  I  have 
referred  in  section  276.  When  the  Council  make  an  order  directing 
any  particular  district  to  be  lighted  and  watched,  that  district  would, 
for  some  purposes,  be  brought  within  the  limits  of  the  Act,  and  of 
their  jurisdiction;  but  it  would  not,  in  my  opinion,  be  brought 
within  their  jurisdiction  for  rating  purposes  at  all  until  it  was 
actually  lighted  and  watched.  The  effect  of  that  provision,  with 
respect  to  a  district  which  had  been  directed  to  be,  but  had  not 
in  fact  l>een,  lighted  and  watched,  wak  not  to  give  the  owners  of 
property  within  such  district  a  mere  personal  exemption,  or  an 
exemption  by  reason  of  the  premises  being  arable,  or  used  for  pas- 
ture, &c.  (as  mentioned  in  section  348),  or  by  reason  of  their  being 
used  for  religious  or  charitable  purposes  (as  mentioned  in  sec- 
tion 351).  The  provision  applies  generally  to  all  the  premises 
within  such  district ;  and  its  effect,  in  my  opinion,  is,  that  the  Town 
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LYONS. 


CoQxicil  have  no  jurisdiction  to  impose  a  rate  on  any  of  those  pre-  T.  T.  1864. 

mtses  until  the  district  is  actually  lighted  and  watched.      According  Queen'i  Bench 

to  this,  the  objection  to  the  rate  in  question  would  be  of  a  somewhat 

similar  character  to  that  in  Weaver  v.  Price  (a),  already  mentioned, 

namely,  that  the  premises  in  respect  of  which  the  rate  was  made 

were  situate  in  a  district  over  which  the  tribunal  imposing  the  rate 

had  not  any  rating  power ;  and  I  think  we  should  hold,  as  was  done 

in  that  case,  that  the  rate  was  void,  and  that  its  validity  (although 

not  appealed  from)  might  be  questioned  in  this  action.    It  would 

aiflo  follow  that  the  alleged  case  of  estoppel  made  by  the  rejoinders 

to  the  first  replication  cannot  be  sustained. 

With  respect  to  the  second  replication,  and  the  rejoinders  thereto, 
the  case  is  different.   That  replication  is  grounded  upon  the  16  <&  17 
Vie^c.  114,  8.  6,  which  provides  that,  if  there  be  a  demesne  within 
the  borough,  of  the  extent  of  forty  acres  or  more,  in  the  occupation 
of  the  owner  or  his  tenant,  and  in  which  no  streets  should  be  laid 
cot,  &c,  or  no  dwelling-bouses  built — then  that  the  owner  or  oc- 
cupier should  not  be  rated  in  respect  of  such  demesne,  except  he 
requires  so  to  be.    The  objection  taken  to  the  rate  in  that  repli- 
cation is  not  on  the  gronnd  that  the  rated  premises  are  in  a  district 
over  which  the  Town  Council  had  no  rating  power,  but  is  grounded 
on  the  extent  and  nature  of  the  rated  premises,  and  on  the  manner 
in  which  they  are  used ; — a  ground  of  objection  which,  according  to 
the  authorities  already  referred  to,  is  only  the  subject-matter  of 
appeal,  and  cannot  be  relied  on  in  a  subsequent  action  as  affecting 
the  validity  of  the  rate.    I  think  therefore  that,  as  regards  this 
eeeond  replication,  the  demurrers  taken  by  plaintiff  to  the  second 
and  third  rejoinders  filed  thereto  should  be  overruled ;  and  it  does 
not  appear  to  me  that  this  decision  is  at  all  inconsistent  with 
the  reasons  which  I  have  already  stated  for  giving  judgment  in 
plaintiffs'  favour,  as  regards  the  ^rst  replication,  and  the  second 
and  third  rejoinders  filed  thereto. 


LsTmoT,  C.  J. 

In  this  case  I  am  of  opinion,  with  my  Brothers  O'Bbibn  and 


VOL.  17. 


(a)  3  B.  &  Ad.  409. 
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T.  T.  1864.  Hayes,  that  this  is  not  a  case  of  exemption,  bat  of  an  original  want 
of  jurisdiction  in  the  Town  Council  of  Belfast  to  impose  the  tax ; 
and  I  have  come  to  that  conclusion  without  having  recourse  to  the 
numerous  cases  which  have  been  cited,  but  upon  the  settled  rule  of 
construction  of  clauses  in  Acts  of  Parliament.     That  rule  was  very 
well  established  so  long  ago  as  the  time  of  Plowdenj  and  has  been 
adopted  ever  since.     It  will  furnish  for  this  case  a  clear  and  simple 
rule  by  which  we  may  be  guided.     The  rule  is  this: — ^Wlien  a 
right  is  created  bj  a  clause  in  an  Act  of  Parliament,  and  that  right 
is  a  right  to  lay  on  a  tax,  the  first  rule  is  that  the  right  which  it  is 
alleged  imposes  a  tax  on  the  subject  must  be  created  by  clear 
unequivocal  terms:  we  are  not  to  tax  the  subject  by  ambiguous 
language.     Secondly,  the  criterion  by   which  we  are  to  find  in 
the  clause  a  clear,  unequivocal  right  to  lay  a  tax  on  the  subject, 
where  the  very  clause  itself  contains  that  which  defeats  the  right  to 
lay  on  the  tax, — that  is  a  very  difi*erent  thing  from  such  a  proviso 
being  contained  in  a  subsequent  clause.     Here  the  66th  section 
of  the  8  <&  9  Vic.  (Loc.  &  Per.),  c.  142,  contains  the  exemption,  for 
it  says : — "  This  Act  shall  and  may  be  put  in  force  within  the  said 
**  limits  or  any  part  thereof,  subject  to  the  provisions  hereinafter 
*^  contained  ;^'  and  the  provisions  thereinafter  contained  take  away 
the  right  to  lay  on  the  tax,  just  as  clearly  as  the  tax  is  laid  on  in 
every  other  case,  but  this  excepted  one.     But  with  respect  to  the 
excepted  case,  the  body  of  the  clause  itself  contains  the  exemption. 
Otherwise,  Plowden  says,  if  the  section  itself  lays  on  a  rate  without 
qualification,  exception,  or  distinction,  the  rate  then  is  laid  on  in  all 
cases  generally,  and  it  is  for  the  party  who  would  take  himself  out  of 
that,  to  take  himself  out  of  it.  But  if  he  does  so  by  a  proviso  in  asub- 
sequent  clause  that  operates  as  kn  exemption,  it  just  makes  all  the 
difierence.    If  this  be  an  exemption,  the  remedy  should  have  been  by 
appeal.  But  if  there  was  an  original  want  of  jurisdiction,  it  is  not  a 
case  for  appeal  or  exemption ;   but  it  is  a  <;^se  in  which  the  tax 
never  was  laid  on  by  the  section  itself,  for  the  section  itself  says 
that  the  tax  shall  be  imposed  "  subject  to  the  provisions  hereinafter 
contained."     Therefore  you  have  in  the  very  body  of  the  section 
itself  that  which  takes  out  of  it  everything  that  is  to  be  found 
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in  those  subsequent  provisions  for  exemption ;  and  that  exactly  T.  T.  1 864. 

brings  it  within  the  law  as  laid  down  in  the  case  in  Plowden^ 

to  which  I  have   adverted,   and  which   has  been  so  long  acted 

upoD.    And  the  simple  question   is,  whether  in  the   very  terms 

giving  power  to  lay  on  the  tax  there  is  not,  in  the  body  of  the 

section  which  gave  the  right,  enough  to  defeat  the  jurisdiction 

to  lay  on  the  tax.     Upon   that  short  ground,  which  takes  the 

caw  oat  of  the  distinction  between  exemption  and  want  of  juris- 

dietion,  I  am  of  opinion   that  in   this   case   there  never  was  a 

jurisdiction  created  to  lay  on  this  tax.    According  to  the  rule 

of  law,  the   jurisdiction  must  be  created  beyond  a  doubt;  and 

therefore  the  Town  Council  of  Belfast  acted  without  jurisdiction  in 

this  matter. 

§ 

Upon  these  grounds  I  am  of  opinion  that  there  was  an  original 
want  of  jurisdiction  to  lay  on  the  tax,  according  to  the  rule  of 
coDStruction  of  Acts  of  Parliament, — taking  the  distin<;tion  between 
the  cases  where  the  exemption  is  made  by  the  subsequent  sections, 
tnd  where  it  is  in  the  body  of  the  clause  authorising  the  laying  on 
tbe  tax.  Therefore  in  this  case  the  plaintiff  had  a  right  to  sustain 
tbe  action  for  his  goods  which  were  illegally  distrained,  and  the 
action  may  in  form  be  either  in  replevin  or  trespass. 
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H.  T.  1865. 

ComrnonPUoi, 


BARRY  V.  O'BRIEN. 

Jan.  18.  (Common  PUas.) 

A  brought  an  This  was  a  motion  that  the  defendant  should  be  ordered  to  pay  to 
action  of  tres- 

pasa  and  tro-  the  plaintiff  the  costs  incurred  in  this  cause,  up  to  the   time   of 

ver  against  B, 

who,  after  ser-  returning  the  goods  mentioned  in   the  summons   and   plaint,  and 

Tioe  of  the  writ 

of  summons  ftlso  for  the  costs  of  the  motion.     The  action  was  one  of  trespass  for 

befora    filing  ootering  the  plaintiff's  dwelling-house,  and  also  for  the  conversion 

retomedTo^he  ^^  plaintiff's  goods.     The  defendant  denied  the  cause  of  action  in 

plaintiff  the  ^^le  first  and  second  counts.  He  also  pleaded  to  the  second  count 
goods,  the  seiz-  '^ 

iDg  of  which  1^  pien  justifying  the  seizure  under  a  civil-bill  decree  against  one 

stantial  cause  Michael  Barry ;  and  alleged  that  the  goods  were  the  goods  of 
of  action.    He 

afterwards  Michael,  and  not  of  the  the  plaintiff,     llie  plaintiff  in  his  affidavit 
pleaded,  justi- 
fying the  sei.  stated  that  the  goods  were  the  property  of  the  plaintiff,  and  were 
zure   of  the 
goods  under  a  of  the  value  of  about  £6 ;  that  on  the  2nd  of  November  the  goods 

cree.    The  '  ^ere  returned,  after  having  been  detained  by  defendant  from  the 

appHed  to  the  ^'^^^  ^^  September  previous.     This  was  two  days  before  filing  the 

oi^erthat  th°  defence.     A  notice  was  served  by  plaintiff  on  defendant,  asking  for 

defendant  costs  up  to  the  time  of  the  return  of  the  goods.  The  defendant  on 
should  pay  him  ^  ° 

the  costs  of  the  the  other  hand  alleged  that  the  goods  in  question  belonged  to  the 
suit  up  to  the  °  B  M  o 

time  of  the  re-  party  against  whom  he  had  levied,  but  that  he  now  returned  them 
turn    of     the 

goods,  on  the  for  peace  sake.  It  was  also  stated  that  a  similar  action  had  been 
ground     that, 

inasmuch  as  brought  against  the  defendant,  in  the  Queen's  Bench,  by  the  plain- 
sided  in  the  tiff's  mother,  who  claimed  a  portion  of  the  goods  seized  under  said 
jurisdiction  decree.  It  was  also  stated  that  the  plaintiff,  his  brother  Michael, 
of  the^eoods  *°^  ^**  mother,  all  lived  together  in  the  house  where  the  seizure 
oefd  °£'    th"  *^°^  place ;  and  that  the  goods  were   returned   in   the  middle  of 

plaintiff  would  October.  The  plaintiff  stated  that  he  was  not  at  home  when 
be  depnyed  of  '^ 

his  costs  in  the  i\^q  goods  were  returned. 

event    of  the 

Judge  at   the 

trial  refusing  to  certify. 

Held,  that  the  motion  should  be  refused. 

Held  aiso  (Chbistian  J.  duOilante),  that  independently  of  the  question  of  merits, 
the  Court  had  no  jorisdiction  to  grant  such  an  application. 
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P.M^KgnnOf  in  support  of  the  motion,  contended  that,  inasmuch  H.  T.  1865. 
ts  the  plaintiff,  in  case  he  proceeded  with  the  action,  would,  even  if 
he  sacoeeded,  incur  the  burden  of  his  own  costs,  in  case  the  Judge 
refused  to  certify,  he  ought  not  to  be  forced  to  go  on ;  and  that  the 
only  way  in  which  justice  would  be  done  between  the  parties  was 
by  granting  this  motion.    Under  the  old  practice  a  verdict  for  one 
shilling  would  have  carried  full  costs.    It  was  not  so  now.   The  ver- 
dict should  exceed  £5  to  entitle  the  plaintiff  to  costs. — [Monahan, 
C.J.  You  were  not  bound  to  take  back  the  goods.] — In  the  case  of 
Lucas  V.  The  London  Dock  Company  {a)  goods  had  been  consigned 
to  the  plaintiff,   and  warehoused   with   defendants.      A  claimant 
having  appeared,  the  Company  required   an   indemnity  from   the 
the  plaintiff,  which  he  refused  to  give,  and   brought   trover,   and 
dumed  special  damage  for  the  detention.     The  Company  having 
applied  for  an  order  under  the  Interpleader  Act  to  bar  the  claimant, 
who  did  not  oppose,  an  order  was  made,  that   on  the  Company 
undertaking  to  deliver  up  the  wine,  if  the  plaintiff  should  accept 
the  same,  the  action  should  be  discontinued,  on  payment  of  costs 
by  the  defendant ;  and  that  in  case  the  action  proceeded  it  should 
be  limited^  to  the  special  damage. — [Chbistian,  J.     Have  you  any 
sochority  to  show  that  the  value  of  the  goods  returned  after  the 
commencement  of  an  action  of  possession  can  be  deemed  a  recovery 
in  the  action  ?] — {Pallet  referred  to  Dimtdale  v.  The  London  and 
Brighton  and  South   Coast  Railway   Company  {b)  as  a  direct 
aotbority  the  other  way.)^— The  plaintiff  ought  not  to  be  forced 
to  go  on  on  the  chance  of  a  certificate.    This  case  was  proper  to 
be  brought  in  the  Superior  Court,  notwithstanding  the  residence 
of  the  parties  within  the  same  civil-bill  jurisdiction.    If  the  de- 
fendant would  undertake  not  to  object  to  the  granting  of  such  a 
certificate  it  would  alter  the  case. 


PaiieSy  contra. 

This  motion  is  unprecedented.  The  case  referred  to  has  no 
application.  There  the  defendant  sought  to  impose  terms  on  the 
plaintiff,  and  could  only  do  so  by  submitting  to  pay  costs.    Here  the 

(a)  4  B.  ft  Ad.  37a  (A)  11 W.  R.  729. 
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H.  T.  1865.  plaintiff  voluntarily  takes  back  the  goods  and  tries  to  coerce  the 

defendant.  The  plaintiff  admits  the  goods  were  only  worth  about 
£5.  The  plaintiff  has  no  merits,  and  it  is  improbable  that  the 
Judge  would  certify.  The  Court  has  no  jurisdiction  to  make  this 
order,  and  thus  dispense  with  the  *protection  which  the  law  has 
given  the  defendant,  as  regards  costs. 

M^Kenna^  replied. 

MONAHAN,  C.  J. 

We  have  no  doubt  as  to  the  rule  which  we  ought  to  pronounce 
upon  this  motion.  We  all  think  that  this  application  should  be 
refused.  This  was  an  action  brought  for  the  recovery  of  damages 
in  respect  of  the  wrongful  seizure  of  goods  under  a  civil  bill  decree. 
I  will  assume,  for  the  sake  of  argument  (for  nothing  will  turn  on  the 
truth  or  falsehood  of  the  conflicting  statements  in  the  affidavits)  that 
the  goods  were  not  returned  till  after  action  brought.  Mr.  Pallet 
says  that  they  were  returned  before  the  commencement  of  the  suit. 
But  I  consider  that  fact  to  be  quite  immaterial,  inasmuch  as  it  was 
the  joint  act  of  both  parties;  the  plaintiff  accepted  the  goods,  no 
one  forcing  him  to  do  so.  Such  being  the  state  of  things,  the 
defendant  pleads  that  the  goods  were  the  property  of  a  third  person, 
against  whom  the  decree  had  issued,  and  he  justified  accordingly. 
It  is  impossible  for  us,  on  a  motion,  to  decide  the  truth  or  falsehood 
of  this  plea.  That  is  the  question  to  be  tried  by  the  jury;  and 
if  the  plaintiff  chooses  to  take  issue  on  this,  and  go  to  trial,  we 
cannot  prevent  him.  It  might  be  that  we  would  have  jurisdiction 
to  prevent  the  defendant  from  forcing  the  plaintiff  to  go  on  to  trial, 
having  regard  to  the  fact  of  the  return  of  the  goods;  but  if 
Mr.  M^Kenna^e  client  (the  plaintiff)  chooses  to  go  to  trial,  we 
cannot  restrain  him.  But  the  motion  here  is  that,  without  further 
inquiry,  we  should  order  the  defendant  to  pay  the  costs  of  this 
action,  upon  the  plea  that  the  plaintiff,  if  he  goes  to  trial,  can  only 
recover  nominal  damages,  and  as  both  parties  reside  in  the  same 
civil-bill  jurisdiction,  that  he  will  be  unable  to  recover  his  costs. 
But  it  must  be  recollected  that,  if  it  should  turn  out  at  the  trial  that 
these  goods  were  the  property  not  of  the  plaintiff,  but  of  the  real 
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debtor  in  the  civil-bill  decree,  he  will  have  to  pay  the  defendant  a  H.  T.  1 865. 
large  sum  of  costs.     So  I  am  clearly  of  opinion  that  the  motion 
cannot  be  entertained.     The  plaintiff  has  alleged  that  this  is  a  false 
plea :  Mr.  PalleSj  on  the  part  of  his  client,  states  the  contrary,  and 
we  mast  give  him  the  benefit  of  believing  the  truth  of  the  counter 
statement.     And  if  we  cannot  give  costs  to  the  plaintiff,  because  of 
the  falsehood  of  the  plea,  how  can  we  do  so  upon  the  assumption 
that  the  Judge  at  the  trial  would  refuse  his  certificate  for  costs? 
The  acceptance  of  the  goods  was  the  plaintiff's  act.    If,  on  the 
other  hand,  it  were  shown  at  the  trial  that  the  acceptance  of  the 
goods  was  the  act  of  the  mother  or  servant  of  the  plaintiff,  fraudu- 
lently procured  by  the  defendant,  the  Judge  would  have  jurisdiction 
to  grant  a  certificate  to  entitle  the  plaintiff  to  costs,  notwithstanding 
the  small  amount  of  the  verdict. 

I  am  therefore  of  opinion  that  there  are  no  grounds  for  granting 
this  motion,  and  that  it  must  be  refused  with  costs. 

EEOGHy  J.,  concurred. 

Christian,  J.,  also  concurred  in  holding  that  the  motion  should 
be  refused  with  costs,  on  the  merits ;  as  upon  the  plaintiff's  own 
estimate  the  value  of  the  goods  did  not  exceed  £5 ;  and  the  Judge 
at  the  trial  would  never  have  certified  ;  but  he  was  not  satisfied  that  | 
in  a  proper  case  the  Court  would  not  have  had  jurisdiction  to 
compel  the  defendant  to  pay  the  plaintiff's  costs. 


DONAHOE  V.  KEOGH. 

Jan.  19. 
This  was  a  motion  to  set  aside  the  second   defence  to  the  first  Where,  in  an 
and  third  counts  of  the  summons  and  plaint,  as  embarrassing.  ^ug'Jic^'Se 
The  first  count    alleged    that  the  defendant,   being  one  of  her  ^^^n^f^ 

impriflonment, 
the  defendant  complained  that  he  did  the  act  complained  of  in  the  execution  of  his 
duty  as  snch  Jostice  of  the  Peace,  and  with  respect  to  matters  within  his  jurisdiction 
as  such  Justice — 

Held,  that  the  defence  was  embarrassing,  for  not  setting  forth  facts  to  show  the 
grounds  of  the  alleged  jurisdiction. 
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H.  T.  1865.  Majesty's  Justices  of  the  Peace  for  the  county  of  Longford,  on 
CammonPleas.  ^^^  ^Xg^  ^f  June  1864,  assaulted  the  plaintiff,  and  caused  the 
plaintiff  to  be  imprisoned,  and  apprehended,  and  seized,  and  laid 
hold  of  and  handcuffed,  &c.,  and  unlawfully  imprisoned,  &c.,  and 
caused  plaintiff  to  be  unlawfully  committed  to  a  certain  gaol,  &c., 
and  ordered  plaintiff  to  be  detained  in  prison  for  three  months, 

&0f  &c. 

The  second  count  alleged  that  the  defendant  committed  the 
above  acts  maliciously,  and  without  reasonable  or  probable  cause. 

The  third  count  was  an  ordinary  count  for  assault  and  false 
imprisonment. 

The  defendant  pleaded  to  so  much  of  the  first  count  as  com- 
plained that  defendant  caused  plaintiff  to  be  unlawfully  committed 
to  prison,  and  directed  plaintiff  to  be  so  imprisoned,  that,  before 
and  at  the  time  of  doing  said  acts,  the  defendant  was  and  still 
is  a  Justice  of  the  Peace  in  and  for  the  county  of  Longford ;  and 
that  said  acts  and  each  of  them  were  done  by  said  defendant  in  the 
said  county,  and  not  elsewhere,  in  the  execution  of  his  duty  as 
such  Justice,  and  with  respect  to  a  matter  within  his  jurisdiction  as 
such  Justice ;  and  the  defendant,  in  doing  said  acts  and  every  of 
them,  acted  in  the  execution  of  his  duty  as  such  Justice,  and  not 
otherwise;  and  that  said  acts  and  each  of  them  were  not  so  done 
maliciously,  without  reasonable  and  probable  cause. 

The  defendant  pleaded  similarly  to  the  third  count. 


Serjeant  Armstrong  and  M.  Morris,  in  support  of  the  motion, 
contended  that,  since  the  Common  Law  Procedure  Act,  the  facts,  to 
ground  the  alleged  jurisdiction,  should  have  been  specially  stated. 
The  case  was  analogous  to  one  of  a  plea  of  privileged  communi- 
cation, whereas  the  facts  must  now  be  fully  stated. 


Sidney  and  Dowse^  contra,  contended  that  such  a  form  of 
pleading  as  sought  for  by  the  other  side  would  amount  to  a  state- 
ment of  the  evidence,  and  would  therefore  contravene  an  elementary 
rule  of  pleading.  The  plea  is  a  good  defence  under  the  12  Vie,^ 
c.  16,  s.  1. 
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MoNAHAN,  C.  J.  H.  T.  1865. 

CommonPleaa* 

These  defences  mast  be  set  aside.    I  rest  my  opinion  upon  the 
following  grounds : — It  is  admitted  that  this  is  the  first  instance  in 
which  pleas  of  this  description  have  been  filed ;  and  I  agree  with 
Mr.  Sidney  and  Mr.  Dowse  that  defences  of  this  sort,  if  properly 
framed,  may  be  a  good  answer  to  the  first  and  third  counts,  though 
thej  may  not  show,,  as  a  matter  of  fact,  that  the  defendant  was 
justified  in  doing  the  acts   complained  of;  for  it  being  admitted 
that,  under  the  statute  referred  to,  an  action  of  trespass   would 
not  lie  against  a  Justice  for  acts  over  the  subject-matter  of  which 
he  had  jurisdiction,  but  only  a  special  action  on  the  case,  founded 
on  express  malice,  I  cannot  doubt  that  such  defences  as  the  present 
would,  if  properly  framed,  be  good  in  point  of  law ;  and  I  do  not 
mean  to  decide  that,  even  in  their  present  form,  these  defences  would 
not  be  good  on  demurrer.     But,  having  regard  to  the  terms  and  the 
spirit  of  the  Common  Law  Procedure  Act,  I  think  it  impossible  to 
a?oid  regarding  these  as  embarrassing  defences,  and  as  having  been 
framed  in  a  manner  inconsistent  with  the  pervading  principle  of 
(bat  Act,  which  requires  that  the  defendant,  through  the  medium  of 
his  pleading,  must  show  the  Court,  at  an  earlier  stage  of  the  cause, 
the  nature  of  his  defence,  instead  of  disclosing  for  the  first  time  at 
Nisi  Prius  the  particular  state  of  facts  upon  which  he  relies,  as 
having  given  him  jurisdiction  over  the  subject-matter,  although  he 
may  not  have  had  jurisdiction  to  do  XhQ  particular  act  complained 
of.    I  therefore  think  that  it  is  more  consistent  with  the  present 
rules  of  pleading  that  he  should  be  required  to  do  that  in  the 
first  instance,  than  that  this  matter  should  be  left  at  large  until 
the  trial.    I  do  not  see  upon  what  principle  the  present  case  can 
be  distinguished  from  an  ordinary  action  of  trespass  against  a  con- 
stable, for  arresting  a  man  and  putting  him  in  gaol.     There  the 
defendant  may  plead   that  a  felony  was   committed  by  a  person 
unknown,  and  that  he  had  reasonable  grounds  for  suspecting  the 
plaintiff*.     The  reasonableness  of  his  suspicions  is  a  mixed  question 
of  law  and  fact ;  and  it  is  for  the  Court  to  say  whether  the  alleged 
grounds  are  sufficient ;  and  therefore  it  is  more  convenient  that,  in 

aa  action  of  trespass,  where  the  defendant  always  was  obliged  ta 
VOL.  17  ^^ 
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H.  T.  1865.  plead  his  defence  specially,  he  should  set  out  the  facts  on  which 

CommoHplea$, 

he   relies    for    giving   him  jurisdiction   over    the   subject-matter. 

We  must  therefore  set  aside  the  defences  to  the  first  and  third 

counts,  unless  the  defendant  is  prepared  to  amend,  by  setting  out 

the  facts  in  question.    It  is  impossible  that  the  defendant  can  be 

embarrassed  by  this  course  of  pleading,  as  he  will  only  have  to 

state  the  facts  upon  which  he  relies ;  and  the  Court  will  be  enabled 

to  pronounce  judgment  thereon,  on  demurrer,  instead  of  on  a  bill  of 

exceptions. 

Therefore,  we  are  of  opinion  that  the  pleas  should  be  set  aside, 

with  liberty  to  the  defendant  to  amend,  if  he  chooses  to  do  so,  by 

stating  the  facts  which  gave  him  jurisdiction. 


BURKE  V.  O'CALLAGHAN. 


Feb.  3. 


A  liaring  sned  The  summons  and  plaint  stated  in  substance,  that  on  the  14th  of 
B  in  the  Civil- 
bill  Court,  for  September  1664  the  plaintiff  was  serv-ed  with  a  civil-bill  process, 
an  alleged  debt 
of  £34,  a  set-  ^t  the  suit  of  defendant,  for  £34,  due  on  foot  of  plaintiff's  and  one 

tlement    n^afl 

come  to  where*  ^^^^^  Sullivan's  promissory  note,  dated  Ist  of  July  1864;  that  the 
aereed  that  B  ^^^fendant  applied  to  plaintiff  for  the  purpose  of  settling  the  amount 
A^'^inoash^  due. on  foot  of  said  note;  and  that  it  was  finally  agreed  to  by  the 

and  should  se-  plaintiff  and  defendant  that  plaintiff  should  pay  the  defendant 
cure   the    ba-   ^ 

lance   by   the  £20  in  cash,  and  should  deliver  to  him  the  plaintiff's  and  the  said 
joint  and  seve- 
ral promissory  Denis  Sullivan's  joint  and  several  promissory  note  at  three  months, 
note  of  himself 
and    C,     and  for  the  sum  of  £14.  lOs.,  being  the  balance  due  on  foot  of  said  note, 

10s.  costs.   B,  ^^^  10s.  costs;  and  which  sum  of  £20  and  said  note   defendant 

ofthisiurrangcs  ftgi'^ed  to  accept  and  receive  in  full  discharge  and  satisfaction  of 

M)pear  at  the  ^defendant's  claim  on  foot  of  said  note  of  1st  of  July  1864,  and  to 

^•^*l!b^l^^  ^^d  ®^*^  ^^^  proceedings  on  said  civil-bill  process ;    that  plaintiff  ac- 

A  got  a  de-  cordingly  paid  said  sum  of  £20,  and  delivered  to  defendant  said 
cree,  which  he  o  i^    ir 

put  into  execnton.    B  having  sued  A  for  breach  of  the  express  contract — 
Held,  upon  demurrer  to  the  special  count,  that  the  action  properly  lay. 
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note  for^£34.  lOs.,  which  defendant  accepted  in  Satisfaction   and  H.  T.  1865. 

discharge  of  his  claim  on  foot  of  said  note  of  Ist  of  July  1864  ;  that  ^^^'""^^^^ 

defendant,  notwithstanding,  wrongfully  proceeded  with  said  process 

at  the  Quarter  Sessions  held  on  the  18th  of  October  1864,  and  ^'^^^^^^^^ 

wrongfully  obtained  a  decree  against  the  plaintiff  on  such  process, 

for^£l4.  19s.  6d.,  under  which  the  defendant  afterwards  took  the 

plaintiff's  cattle  in  execution,  and  refused  to  give  them  up   till 

payment  of  said  sum  of  £14.  19s.  6d.,  which  plaintiff  had  to  pay  to 

prevent  the  cattle  being  sold  under  said  decree. 

The  defendant  demurred  on  the  following  grounds — namely, 
that  the  said  decree,  not  having  been  appealed  from,  was  final 
and  conclusive,  and  that  plaintiff  was  estopped  in  this  action  from 
alleging  contrary  to  said  decree,  that  the  debt  thereby  declared 
to  be  due  was  not  on  the  pronouncing  of  the  decree  due  in  fact ; 
that  the  plaint  did  not  show  that,  by  reason  of  matter  subsequent 
to  a  decree^  duly  pronounced,  it  became  illegal  to  execute  it,  but 
sought  to  ground  a  cause  of  action  solely  upon  matter  prior  to  the 
decree,  and  which  should  have  been  made  the  subject  of  defence  at 
the  hearing  of  the  civil-bill,  and  relied  on  an  appeal  from  such 
decree ;  that  an  action  did  not  lie  for  proceeding  in  a  suit  to  recover 
a  debt  already  paid,  and  that  the  only  remedy  in  such  case  was  by 
a  defence  to  such  suit ;  that  even  if  such  an  action  did  lie,  the  plaint 
should  allege  that  the  decree  was  obtained  fraudulently,  maliciously, 
and  without  reasonable  or  probable  cause,  &c.  &c. 

Palles  (with  whom  was  3f.  Morris)^  in  support  of  the  demurrer. 

The  plaintiff  cannot  go  behind  the  decree.  He  is  estopped  from 
disputing  it.  He  might  have  appealed  if  he  was  dissatisfied.  It  is 
not  alleged  that  the  decree  was  recovered  fraudulently.  He  cited 
Marriott  v.  Hampton  (a) ;  De  Medina  v.  Grove  (b) ;  Govern  v. 
Rowland  (c) ;  Phillips  v.  Nat/lor  (d). 

Maedonogh  and  Bostin,  contra,  contended  that  the  principle  of 
"estoppel  did  not  apply,  as  the  action  was  founded  on  a  breach  of 

(a)  2  Sm.  L.  C.  357. 

(6)  10  Law  Joor.  152 ;  S.  C.  in  ibid,  172. 

(e)  7  Ir.  Ck>m.  Law  Bep.  218.  (<0  3  H.  &  N.  14. 
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H.  T.  1865.  the  express  contract  for  the  settlement  of  the  suit.    The  ^ainti 

ComtmonPleag.    ,  .  .         .1       i 

^,  y  ^     does  not  seek  to  review  the  decree. 

BURKE 

MorriSy  in  reply,  cited  Moore  v.  O^Donnell(a).  A  plaintiff  who 
does  not  appear  at  the  hearing  below  maj  appeal.  This  would 
have  been  the  proper  remedy  t  14  &  15  Vic,  c.  67,  s.  79. 


MONAHAN,  C.  J. 

We  are  of  opinicm  that  the  plaintiff  is  entitled  to  maintain  thi» 
aetion,  which  has  been  brought,  not  for  the  breach  of  an  implied 
contract,  bat  of  an  express  one.  An  action  had  been  brought  ii^ 
the  Civil-bill  Court  for  the  recovery  of  a  debt  of  £34^  whereupon 
the  parties  entered  into  a  contract  which,  as  pleaded,  amounts  in 
substance  to  this,  that  the  plaintiff  should  pay  to  the  defendant 
£20  in  cash  on  account,  and  should  deliver  to  the  defendant  the 
joint  and  several  promissory  note  of  himself  and  Denis  Sullivan,  at 
three  months,  for  the  balance,  and  the  sum  of  ten  shillings  for  costs, 
and  that  defendant  should  stay  proceedings  in  the  Civil-bill  Court. 
This  is  by  do  mean9  equivalent  to  saying  that  the  plaintiff  ought  to 
recover  as  for  money  had  and  received.  The  form  of  this  action 
expressly  admits  that,  by  reason  of  the  plaintiff  not  having  de- 
fended the  action  in  the  Civil-bill  Court,  he  is  in  point  of  law 
estopped  from  disputing  the  validity  of  the  decree  of  that  Court. 
He  was  bound  thereby;  but  this  action  is  brought  not  to  review 
the  propriety  of  that  judgment,  but  on  foot  of  the  express  contract 
by  the  defendant  not  to  proceed  in  that  cause;  and  the  plaintiff 
seeks  damages  for  breach  of  that  contract — not  on  the  money  counts, 
but  on  the  special  count  upon  the  contract  itself.  The  cases  cited 
on  behalf  of  the  defendant  have  no  application  to  the  question  under 
discussion  ;•  for  there  the  parties  were  aware  that  the  proceedings 
had  been  taken.  In  one  of  these  cases  the  defendant  appeared,  and 
contested  the  suit;  and  the  plaintiff  adversely  obtained  judgment. 
The  defendant  afterwards  found  a  receipt,  which  showed  that 
if  he  had  been  able  to  adduce  the  evidence  at  the  trial  of  the 
action,  the  plaintiff  must  have  failed ;  but  the  Court  decided  that 

(a)  6  Ir.  Com.  Law  Rep.  15. 
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the  qaestion  of  the  existence  of  such  a  voucher  was  not  to  be  H.  T.  1865. 
re-agitated  in  a  new  suit.    It  has  been  conceded  by  the^defendant's     ^.-^% 

BURKS 

Counsel  that,  if  judgment  be  obtained  against  a  party  by  fraud,  v. 

O'CALLAGBAR 

and  execution  be  levied,  upon  subsequent  discoVery  of  the  fraud 

the  defendant  may  maintain  an  action  for  the  fraudulent  issuing 

of  the  execution.    But  there  is  no  reason  why,  if  the  judgment 

were  obtained  in  violation  of  an  express  contract,  the  same  rule 

should  apply.     The  case  of  Wentworth  v.  Bullen  (a)  was  decided 

on  this  principle.      In  this  case  there  was  no  allegation  of  fraud, 

or  want  of  reasonable  cause ;  but  it  was  alleged  that,  though  the 

plaintiff  had  by  cognovit  confessed  judgment  for  £3000,  that  the 

defendant   undertook,  in  case  of  the  plaintiff's  default,  to  levy 

judgment  only  for  £259 ;  whereas  execution  in  fact  was  issued  for 

£1967;  and  the  plaintiff  was  arrested  thereon.     There  the  action 

was  held  to  be  maintainable,  upon  the  ground  that  this  was  a  breach 

of  an  express  contract  not  to  levy  execution  beyond  a  certain 

amount,  although  no  action  would  lie  independently  of  an  express 

contract.     Here,  an  express  contract,  not  to  proceed  further  in  the 

Civil-bill  Court,  is  alleged  ;    and,  if  the  facts  are  truly  stated, 

the  plaintiff  ought  to  recover.    Therefore,  we  must  overrule  thia 

demurrer. 

(a)  9  B.  &  C.  840. 
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M.  T.  1864. 

Queen*»  Bench 


JOHN  O'BRIEN,  JOHN  ROGERS,  and  THOMAS  ROGERS, 


V. 


Nou.^,  23,  PATRICK  MURRAY  and  others.* 
25. 

M.V.  1864.  ,^        .    »      jLN 

Dec.  13.  {Queen  s  Bench.) 


S^rcantile        This  was  an  action  of  ejectment  on  the  title,  to  recover  possession 
nk°*  '^^*!~~    of  the  house  and  premises  No.  1  Lower  Summer-hill,  in  the  city  of 

F  issued  a  writ  Dublin,  and  was  tried  before  the  Hon,  Mr.  Justice  O'Bbien  and  a 
otfi.fa.  against 

the  defendant,  common  jury,  during  the  sittings  after  last  Trinity  Term. 

and  lodged  it 

with  the  She-        By  deed,  dated  25th  of  May   1854,   Mary  Turpin  and  Maria 

riff  on  the  3rd   ^  ^      .     ,    , 

of   August.      Ganavan  demised  the  premises  in  question  to  the  defendant  Patrick 

seize  under      Murray,  who  alone  took  defence  to  this  action.     The  lease  was  for  a 

to  bail^^^ut  *®''°^  ^^  twenty-one  years,  at  an  annual  rent  of  £52. 

proyed""on         ^"  '^®  ^^^^  of  July  1863,  one  John  Forbes  recovered  against  the 

^^t^d{^^^\  ^®^®"^^°'  a  judgment,  on  foot  of  which  a  writ  oiji,  fa.  issued,  and 

assigned    his    was  delivered  to  the  Sheriff  on  the  3rd  of  August  1863.      The  writ 
mterest    in   a  »  ° 

tenn  of  yean  was  marked  for  a  sum  of  £54.  13s.  2d.;  and  a  Sheriff's  warrant  to 

to  W.  &  Co., 

who  had    no  seize  under  the  writ  was  delivered  to  his  auctioneer.      The  plaintiffs 

notice  of  the 

writ.    On  the  did  not  give  any  evidence  of  an  actual  seizure  under  the  writ. 

12th  of  August 

the  Sheriff  sold        On  the  6th  of  August  1863  the  defendant,  in  consideration  of  the 

plaintifis,  and  8um  of  £262.  9s.  8d.,  by  deed  assigned  the  residue  of  his  term  in  the 

SS?of  assign.  ^®*^®  ^  Messrs.  Watkins  and  Co.,*  of  Ardee-street,  in  the  city  of 

^thofsTtem-  ^"^^^^^i  their  executors,  administrators,  and  assigns,  upon  certain 

^*  trusts,  and  in  pursuance  of  an  equitable  agreement  of  December 

Held,   that  .  ^  ,  ^ 

plainti£E8  weie  1859,  to  secure  a  certain  sum  of  money  by  way  of  mortgage. 

xecoYer    in  ^^  ^^®  ^^^^  ^^  August  1863,  the  Sheriff's  auctioneer  sold  by 

ejectmen  .         public  auction  the  premises,  under  the  writ,  for  a  sum  of  £30,  to 

the  plaintiff  Thomas  Rogers ;  and  the  plaintiffs  claimed  as  assignees 
of  the  Sheriff  under  a  deed  which  bore  date  on  the  4th  of  Sep- 
tember 1863,  and  recited  the  writ  of  ^.  /a.,  a  seizure  thereunder, 
and  a  sale  on  the  12th  of  August  for  the  sum  of  £30. 

*  Before  the  Full  Court  . 
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«The  learned  Judge  before  whom  the  case  was  tried  directed  a  M.  T.  1864. 
verdict  for  the  defendant,  but  reserved  to  the  plaintiffs  liberty  to 
move  the  Court  above  to  change  that  verdict  into  one  for  the 
plaintiffs,  if  (inter  alia)  the  Court  should  be  of  opinion  that  the 
assignment  from  the  Sheriff  ought  to  prevail  against  the  assign- 
ment to  the  Messrs.  Watkins  &  Co. 

Accordingly,  in  this  Term  (November  5th)  the  Court  granted 
to  the  plaintiffs  a  conditional  order,  pursuant  to  the  liberty  reserved. 
Against  that  order  cause  was  now  shown  by — 


Pureell  and  M.  0*Loghlen. 

There  is  not  any  evidence  of  a  seizure  by  the  Sheriff  under  the 
writ  lodged  with  him  on  the  3rd  of  August  1863.  He  must  at  least 
▼isit  the  premises,  and  go  through  the  foim  of  seizing :  Aik,  Law  of 
Sherijffi^  p.  183.  That  the  Sheriff  should  so  visit  the  premises,  and 
at  least  go  through  the  form  of  attempting  to  get  the  lease,  is 
required,  by  the  nature  and  reason  of  the  thing,  in  order  that  the 
debtor  may  have  notice  of  the  execution  issued  against  him,  and,  by 
payment  of  the  debt  and  costs,  prevent  a  sacrifice  of  his  property.-— 
[Fitzgerald,  J.  Surely,  everybody  must  be  taken  to  have  notice 
of  a  proceeding  against  himself?] — But  not  tbat  an  execution  has 
issued. — [Fitzgerald,  J.  There  never  is  an  attempt  made  to 
actually  seize  a  lease.  The  usual  and  uniform  practice  through 
the  country  is,  that  the  execution  creditor  sends  to  the  Sheriff  a 
notice  that  the  execution  debtor  has  an  interest  in  such  and  such 
premises.  That  is  then  advertised ;  and  the  interest  is  sold.] — No 
legal  estate  vests  in  a  Sheriff's  assignee  until  the  assignment  to  him 
has  been  executed  by  the  Sheriff.  Therefore,  on  the  6th  of  August 
1863,  the  defendant  was  in  a  position  to  make  to  the  Messrs.  Wat- 
kins  a  valid  legal  assignment  of  his  interest  under  the  lease ;  and  the 
plaintiff,  whatever  his  remedies  in  a  Court  of  Equity  may  be,  must 
fail  in  this  action  at  law,  inasmuch  as  he  shows  no  legal  estate  in 
the  Sheriff.— [Fitzgerald,  J.  Has  not  the  Sheriff's  conveyance  a 
retroactive  effect?] — No;  though  it  will  doubtless  be  argued  that, 
from  the  date  of  the  lodgment  of  the  writ,  the  premises  were  bound. 
Bat  the  utmost  effect  of  that  binding  is  to  create  a  quasi  lien  on  the 
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M.  T.  1864.  chattel  real,  which  maj  be  followed,  to  the  extent  of  his  debt,  by  the 

execution  creditor,  into  the  hands  of  the  Sheri£f 's  vendee :  Play  fair 
y.  Musgrove  {a)  ;  Doe  d.  Hughes  v.  Jones  {h) ;  Sam^l  v.  Duke  (c)« 


M,  Morris  and  Beytagk,  contra. 

In  both  Playfair  ^  Musgrove  and  Doe  d.  Hughes  v.  Jones  there 
was  wanting  the  vital  ingredient  of  an  assignment  by  the  Sheriff  of 
the  term  of  years.  O*  Connor  v.  Stephens  {d)  was  in  its  circum- 
stances a  case  precisely  analogous  to  the  present :  the  only  difference 
between  them  being,  that  there  the  purchaser  was  the  defendant, 
whereas  here  the  defendant  is  the  execution  debtor. — [Fitzoe- 
BALD,  J.  Does  the  Court  in  that  case  determine  that  the  deed  of 
assignment  has  a  retroactive  effect  to  the  date  of  the  lodgment  of 
the  writ  with  the  Sheriff?] — No. — [Fitzgerald,  J.  Then  the 
point — if  there  is  anything  in  it — made  here  was  not  made  in  that 
case  at  all?] — No;  because  nobody  ever  thought  of  raising  the 
question;  but  the  decision  there  involved  this  point.  The  Sheriff 
cannot  do  more  than  sell,  within  a  reasonable  time,  the  term  of 
years;  he  need  not  seize  manually:  3  Bac,  Abr.y  tit.  Execution, 
let.  F,  p.  388 ;  Palmer's  case  (e) ;  Coleman  v.  Rawlinson  (f)» 


O'Loghlen,  in  reply. 

The  case  of  O'Connor  v.  Stephens  merely  decided  that  the  con- 
veyance executed  by  the  debtor  did  not,  by  reason  of  its  having 
been  registered  before  the  execution  by  the  Sheriff  of  his  assign- 
ment to  his  vendee,  acquire  any  priority  over  the  Sheriff's 
assignment.  There  is  no  evidence  that  the  defendant's  assignees 
had  notice  of  the  previous  lodgment  of  the  writ  of  fi.  fa.  with 
the  Sheriff,  and  they  are  therefore  unaffected  by  it:  19  &  20  Fife, 
c.  979  s.  1. — [Fitzgerald,  J.  Was  that  question  presented  at  the 
trial  ?] — No. — [Fitzgerald,  J.  The  reason  why  I  asked  that 
question  is,  that  if  this  view  had  been  opened  at  the  trial,  there 
would  then  have  arisen  a  jury  question,  namely,  whether  notice 


(fl)  14  Mee.  &  W.  239. 
(tf)  3  M.  &  W.  622. 
(e)  4  Co.  Bep.  74,  a. 


(«)  9  M.  &  W.  372. 

(d)  13  Lr.  Com.  Law  Bep.  63. 

09  1  F.  &  F.  330. 
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bad  been  given  to  the  Messrs.  Watkins  &  Co.?] — ^It  was  not  even  M.  T.  1864. 
alleged  that  the  convejance  to  them  was  not  bona  Jide,  and  for     -i^-^-  __s^ 
value.    Their  solicitor  even  was  cross-examined^  with  a  view  to  see      ^  ^*^^ 
whether  the  deed  could  he  impeached. 


MURBAT. 


Cur.  adv.  vult. 


On  the  following  day  (November  23rd)  the  Court  desired  that 
the  case  should  be  re-argued.     Accordingly,  on  November  25th — 


If.  Morris  and  Beytagh. 

The  point  on  the  19  &  20  Ftc.,  c.  97)  s,  1,  was  not  made  at  the 
triaL  The  word  *'  goods  "  in  that  section  means  personal  goods. — 
[Lkfeot,  C.  J.  As  long  as  ever  the  writ  has  been  known  to  the 
hw,  aod  carried  out,  the  Sheriff  has  sold  chattels  real.] — But, 
admitting  that  the  word  "  goods "  includes  chattels  real,  there  was 
clear  evidence  of  such  a  seizure  as  it  is  possible  to  make  of  a  term  of 
years.  A  manual  seizure  of  the  term  of  years  could  not  have  been 
made ;  and  the  Sheriff  cannot  enter  the  house,  because  the  occupier 
would  torn  him  out  as  a  trespasser.  The  only  direct  authority  on 
the  point  is  a  strong  Nisi  Prius  decision — Coleman  v.  Rawlins 
ton  (a). — [Hates,  J.  Have  you  referred  to  BaUs  v.  Thick  {b\ 
where  Lord  Denman  said:— -"Any  act  done  by  a  person  having 
"authority,  which  distinctly  intimates  to  the  party  that  he  intends 
^'to  execute  the  writ,  is  sufficient  to  constitute  a  seizure'?  I  do 
not  see  why  that  sense  should  not  here,  as  in  every  other  case, 
be  given  to  the  word ;  and  I  do  not  see  why  the  Sheriff  may  not 
convey  that  information  by  other  means  than  actual  seizure.]-<-The 
assignment  from  the  Sheriff  at  all  events  recites  a  seizure.  It  lay 
on  the  defendant  to  prove  that  his  assignment  to  the  Messrs.  Wat- 
kins  &  Co.  had  been  mi^e  before  seizure.  The  intention  of  the 
statute  was  to  {Hrotect  only  goods  which  can  be  manually  seized.— « 
[FiTXQEBAiJ>,  J.  The  statute,  by  making  actual  seizure  the  test, 
seems  to  indicate  a  change  of  the  possession  of  the  goods,  which 
pats  the  public  on  their  guard.] — But  there  cannot  be  an  actual 


(«)  IF.&F.  330. 
VOL.  !?• 


(()  9  Jut.  304. 
7l. 
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M.  T.  1864.  seizure  of  a  term  of  years ;  for  I  believe  it  is  settled  law  that 
ueen  a  ^^^  Sheriff  cannot  enter  on  the  premises. — [Lefbot,  C.  J.     He 

would  be  a  trespasser.] 


Pureell  and  ilf.  O^Loghlen^  contra. 

The  question  is,  whether  the  defendant's  assignment  passed  the 
term  of  years  to  Watkins  &  Co.?    It  passed  the  property  unques- 
tionably ;  for  it  then  was  in  the  defendant.     If  he  had  paid  the 
amount  of  the  execution,  a  reconveyance  to  him  from  the  Sheriff 
after  the  payment  and  a  seizure,  would  not  have  been  requisite; 
and  nothing  has  since  occurred  to  divest  it  out  of  Watkins  &  Co. 
The  statute  makes  their  title  indefeasible,  because  the  transaction 
took  place  bonafide^  and  without  notice. — [Fitzoe&ald,  J.    There 
are  two  persons,  namely  the  assignee  and  his  attorney,  notice  to 
either  of  whom  would  defeat  the  assignment.     The  evidence  is, 
that  the  attorney  of  the  defendant's  assignees  had  no  notice;  but 
it  is  quite  possible  that  the  attorney  may  not  have  had  any  notice 
of  the  transaction,  and  yet  it  may  have  been  quite   well  known 
to  his  client.] — The  case  of  Coleman  v.   JRawlinson  (a)  simply 
decides  that  the  assignment  from  the  Sheriff  presumes  a  seizure, 
in  the  absence  of  evidence  to  the  contrary.     The  Sheriff,  if  he  went 
to  the  premises  to  seize,  would  not  be  trespasser :  Playfair  v.  Mu9' 
grove  (&). — [Fxtzoebald,  J. '  There  is  no  doubt  that  the  Sheriff 
can  seize  a  lease;  but  that  is  a  very  different  thing  from  seizing 
a  term  of  years.] — But  it  is  competent  for  him,  and  his  duty,  to  go 
and  try  for  it. — [Fitzqebau),  J.     In  Playfair  v.  Musgrove  the 
Sheriff  was  justified  in  entering  to  take  the  deed,  which  he  could 
manually  seize.     But  it  is  decided  that  the  Sheriff  cannot  enter 
and  put  the  purchaser  into  possession:  he  has  a  right  to  sell, 
but  not  to  enter.     The  entry  is  distinctly  laid  down  in  Playfair 
V.  Musgrove, — [Fitzoebalb,  J.    The  Sheriff  may  enter,  and  re- 
main a  reasonable  time  to  execute  the  writ  on  any  goods  that 
can  be  seized.    If  there  are  no  goods,  he  is  a  trespasser.] 

Cur,  a'dv,  vuU. 


(a)  1  E.  &  F.  330. 


(6)  14  M.  &  W.  246. 
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Lefbot,  C.  J. 

In  this  case  the  onlj  point  we  decide  is  that  the  plaintiff  is  not 
entitled  to  have  a  verdict  entered  for  him  pursuant  to  leave  re- 
served. 

O'Bbieh,  J.,  concurred. 

Hates,  J. 

This  was  an  action  of  ejectment  on  the  title,  brought  by  the 
purchaser  from  the  Sheri£^  of  a  term  of  years  sold  by  him  under  a 
fieri  facioM.  The  defendant  is  the  lessee  under  the  lease  of  25th  of 
May  1854,  the  interest  of  which  was  sold,  being  the  residue  of  a 
term  for  twenty-one  years.  The  facts  proved  at  the  trial,  as  set 
forth  in  their  chronological  order,  appeared  to  be  as  follows:-^ 
On  the  3rd  of  August  1863  a  fi.  fa.  was  lodged  with  the  Sheriff, 
at  the  suit  of  one  Forbes  against  the  defendant  Murray,  to  levy 
£64.  138.  2d.  On  the  6th  of  August  Murray  conveyed  his  lease- 
hold interest  to  Watkins,  to  hold  same  until  he  should,  by  receipt 
ef  the  rents,  be  paid  a  sum  then  due  to  him  from  Murray,  and 
aflterwards  in  trust  absolutely  for  one  Franklin,  another  creditor  of 
Murray.  On  the  7th  of  August  this  conveyance  was  duly  re- 
gistered. On  the  12th  of  August  the  Sheriff  sold  Murray's  interest 
in  the  premises  to  the  plaintiff  for  a  sum  of  £30.  And  on  the  4th 
of  September  the  deed  of  assignment  to  the  plaintiff  was  duly  exe- 
cuted by  the  Sheriff. 

The  Under-Sheriff  proved  that  he  had  made  out  his  warrant  to 
Dillon,  a  bailiff;  but  that  he  had  not  himself  made  any  seizure  of 
the  term ;  and  Dillon  proved  that  he  had  only  seized  the  moveable 
goods,  but  not  the  term  of  years.  It  did  not  appear  that  any  notice 
of  the  lodgment  of  the  writ  had  been  given  prior  to  the  sale  on  the 
12th  of  August,  either  to  Watkins,  or  Franklin,  or  to  Murray. 

A  verdict  was  found  for  the  defendant,  and  liberty  was  reserved 
to  the  plaintiff  to  move  to  have  a  verdict  entered  for  him  in  case 
the  Court  should  think  him  entitled  thereto. 

In  my  opinion  the  plaintiff  is  not  entitled,  u^on  the  facts  proved, 
to  have  a  verdict  entered  for  him. 

The  object  of  the  19  &  20  Vic,  c.  97,  s.  1,  is  to  protect  the 


M.V.  1864. 

Qic«eii'<  Bench 


Dec.  3. 
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M.  y.  1864.  dealings  which  a  person  may  have  in  respect  of  the  goods  of 
another,  if  sach  dealing  shall  he  bona  fide^  and  without  any  notice 
of  any  writ  against  such  goods  heing  lodged  with,  and  then  remain- 
ing unexecuted  in  the  Sheriff's  hands.  The  Statute  of  Frauda  had 
enacted  that  the  property  in  the  goods  of  a  defendant  in  an 
execution  should  be  bound  (not  altered)  from  the  time  of  the  lodg- 
ment of  the  writ  with  the  Sheriff;  so  that  any  goods  disposed  of  by 
the  party  after  such  lodgment  in  the  ordinary  course  of  his  business 
and  not  in  market  or  at  night,  might  be  followed  by  the  Sheriff, 
and  seized  and  sold  by  him  under  the  writ,  though  they  might,  in 
the  interval,  have  been  disposed  of  by  the  owner,  without  notice 
of  the  writ,  and  even  for  the  bona  fide  purpose  of  paying  the  very 
judgment  debt  on  which  the  writ  was  grounded.  It  was  to  remedy 
this  and  the  like  hardships  that  the  clause  in  the  Mercantile  Law 
Amendment  Act  was  passed.  That  Act  is  in  pari  materia  then 
with  the  Statute  of  Frauds;  and  I  think  we  must  give  the  same 
construction  to  the  word  "goods"  in  both  Acts — ^viz.,  that  it  was 
intended  in  both  to  comprehend  every  species  of*  goods  which  could 
be  made  the  subject  of  the  writ  of  fieri  facias^  as  well  terms  of 
years  as  moveable  goods. 

But  it  has  been  said  that  the  Mercantile  Law  Amendment  Act 
speaks  of  the  *'  actual  seizure  **  of  the  goods ;  and  that  a  term  of 
years  is  not  capable  of  actual  seizure  by  the  Sheriff,  as  he  may  seize 
personal  goods,  and  therefore  the  statute  cannot  extend  to  a  term  of 
years.  To  that  I  answer,  that  this  is  a  remedial  law ;  and,  accord- 
ing to  the  well-established  rule,  this  case  being  within  the  mischief 
intended  to  be  provided  against,  should,  if  possible,  be  held  to 
be  within  the  words  of  the  statute.  But  I  see  no  difficulty  in 
giving  to  the  words  "  actual  seizure  "  such  an  interpretation  as  will 
make  them  applicable  to  the  case  of  a  term  of  years.  To  con- 
stitute a  seizure  it  is  by  no  means  necessary  that  manual  possession 
should  be  taken  of  the  several  articles.  Li  Coie  v.  Dawes  (a)  it 
has  been  held,  that  ''a  seizure  of  part  of  the  goods  in  a  house, 
by  virtue  of  a  fieri  facias^  in  the  name  of  the  whole,  is  a  good 
seizure  of  all."    So  also  in  Blades  v.  Arundell^  as  reported  to  na 


(a)  1  Lord  Bay.  724. 


COMMON  LAW  REPORTS. 


53 


bj  Baron  6aiTon(a),  Lord  Ellenborougb  speaks  of  tbe    expense  M.  Y.  1864. 

and  purpose  of  seizure  as  the  apprizing  others  that  there  is  an  ^^  ' 

adverse  posse&sion ;  and  in  recent  times  it  has  been  well  laid  down 

by  Lord  Denman,  in  Balls  v.  Thick  (6) — ^*  Any  act    done    by  a 

''person  having  authority,  which  distinctly  intimates  to  the  party 

"that  he  intends  to  execute  the  writ,  is  sufficient  to  constitute  a 

'^seiinre."    According  to  these  authorities,  it  would  appear  to  me 

that  if  the  Sheriff,  having  received  his  writ  on  the  3rd  of  August, 

had,  between  that  day  and  the  6th  of  August,   repaired  to  the 

leasehold  premises,  which  were  then  in  Murra3r's  possession,  and 

announced  to  him,  or  to  any  person  then  found  on  the  premises, 

that  they  were  to  be  sold  under  the  writ,  he  would  have  done 

enough  to  constitute  an  *' actual  seizure"  within  the  meaning  of 

the  Mercantile  Law  Amendment  Act,  though  he  could  not  have 

actually  dispossessed  the  party  of  the  premises.      That  act  would 

have  been  a  sufficient  taking  of  the  premises  in  cusiodid  legis  to 

have  prevented  the  defendant's  subsequently*  dealing  with  them, 

provided  the  Sheriff  proceeded  in  due  course  of  law  to  make  them 

available  under  the  writ.    But  as  this,  or  anything  equivalent  to  it, 

had  not  been  done  when  the  deed  to  Watkins  was  executed,  I  think 

that  the  subsequent  sale   by  the  Sheriff  did  not  affect  the  legal 

estate,  which  by  that  deed  was  vested  in  Watkins. 

It  IB  true  that  Watkins  is  the  person  to  whom  relief  was  intended 
to  have  been  given  by  the  Mercantile  Law  Amendment  Act ;  but 
still,  if  the  construction  of  the  Act  be  to  show  that  he,  and  not  the 
plaintiff,  had  the  legal  estate  when  the  ejectment  was  brought,  it  is 
quite  open  to  the  defendant  to  avail  himself  of  that  defence :  Doe  d. 
Warren  v.  Horn  (c). 


Fttzgesald,  J. 

I  concnr  with  the  rest  of  the  Court,  that  the  plaintiff  is  not 
entitled  to  have  the  verdict  entered  for  him  pursuant  to  the  leave 
reserved,  as  he  has  failed  upon  the  point  reserved.  But  it  seems 
to  me  that  the  real  question  in  controversy  between  the  parties  has 


(a)  8  Flice,  99. 


(6)  9  Jor.  304. 


(c)  3  M.  &  W.  333. 
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M.  y«  1864.  not  been  decided,  and  that  the  case  should  therefore  be  sent  to  a 
*" '  *^  '  new  triaL  The  moment  the  writ  of  ^.  fa.  is  delivered  to  the 
Sheriff,  it  binds  the  defendant's  property  in  chattels  realj  and, 
when  the  Sheriff  has  by  sale  and  assignment  executed  the  writ,  it 
taises  effect  from  the  lodgment  of  the  writ,  over-riding  all  inter- 
mediate dealings  by  the  defendant  unless  they  come  within  the 
protection  of  the  Mercantile  Law  Amendment  Act.  There  is  a 
doubt  whether  the  19  &  20  Ftc,  c.  97»  s.  1,  is  applicable  to  any 
goods  other  than  those  moveables  which  are  in  the  ordinary  sense 
capable  of  actual  seizure.  That  point  was,  however,  given  up 
during  the  argument ;  and  I  must  assume  that  that  section  applies 
to  this  case,  and  that  the  Messrs.  Watkins  (if  their  deed  is  within 
its  provisions)  are  entitled  to  the  protection  thereby  given.  But  at 
the  trial  the  point  never  was  submitted  to  the  Judge  or  jury ;  and 
when  the  case  came  on  for  discussion  in  this  Court,  the  senior 
Counsel  for  the  defendant  showed  cause;  the  Counsel  for  the 
plaintiff  were  heard ;  and  it  was  not  until,  I  think,  the  last  sentence 
of  Mr.  0*Loghlen's  reply  that  this  Act  was  first  referred  to.  The 
Act  relates  to  trade  and  eommerce^  and  derogates  from  the  effect  of 
the  writ  under  the  prior  state  of  the  law.  It  classes  together  writs 
of  execution  and  of  attachment  against  goods,  and  protects  title 
acquired  before  "actual  seizure"  or  attachment  of  the  goods, 
provided  the  transaction  was  bona  fide^  for  value,  and  wiihoui 
notice.  The  onus  of  proving  these  propositions  lay  on  the  party 
claiming  the  protection  of  the  statute.  It  does  not  lie  on  the 
plaintiff  to  show  that  the  defendant  had  notice ;  but  he  who  claims 
the  privilege  and  benefit  of  the  Act  should  satisfy  the  jury  that  he 
had  not  notice.  That  was  one  of  the  questions  to  be  submitted  to 
the  jury — a  question  to  which  evidence  might  have  been  applied  on 
both  sides. 

* 

The  true  point  was  not  made  at  the  trial;  the  proper  questions  of 
fact  were  not  submitted  to  the  jury ;  and  I  think  that  a  new  trial 
should  be  granted,  though  possibly  no  great  injustice  is  done  by 
leaving  the  verdict  as  it  is. 
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Exchequer, 


M'ELVENEY  r.  CONNELLAN.* 

(Exchequer.) 

May  26. 

This  was  an  action  for  libel,  and  camo  before  the  Court  upon  a  Reports  made 

motion  by  tbe  plaintiff,  under  the  64  th  section  of  the  Common  Law  charge  of  the 

Prooednre  Act  1853,  for  an  order  to  compel  the  defendant  to  furnish  resp^tiye    of- 

a  certified  copy  of  all  minutes  and  notes  in  his  power,  possession  or  y^'j^en^  ^ 

procurement,  of  the  evidence  of  the  witnesses  examined  before  the  ^^'    ^   ^^ 

defendant  (one  of  the  Lispectors- General  of  Prisons  in  Lreland),  at  wpresenta- 

^  "^  '         tivee,  are  state 

in  inyestigation  held  by  the  defendant,  at  the  Marshalsea  of  the  docaments, 

and  their  pro* 

Four-courts,  Dublin ;  and  of  so  much  of  the  defendant's   report  duction    in 

Court    cannot 

as  referred  to  the  investigation  mentioned  in  the  defences  to  the  be  enforced. 

A  report  made 

action,  or  to  the  conduct  of   the  plaintiff  as  hatchman  in  the  by  an  Inspeo- 

.,     .  '.  tor-Genersd  of 

Marshalsea.  Prisons.    Ire- 

The  action  was  brought  by  the  plaintiff,  a  hatchman  in  the  59th  Action  of 

Marshalsea,  against  James  Corry  Connellan,  an  Inspector-General  74  ^^e  Lord 

of  Prisons,  for  a  libel  contained  in  a  report  made  by  the.  defendant  I^ey'^'^*^*»  '^ 
^  '^  •'  a  state    docu- 

to  the  Lord  Lieutenant.     The  summons  and  plaint  complained  ^'  for  ment,  and  pri- 

yileged,  as  its 

"that)  before  and  at  the  time  of  the  committing  of  the  grievance  production 

would  be    in- 

**  hereinafter  complained  of,  the  plaintiff  was  a  hatchman  and  door-  jarions  to  the 

public  interest. 

*  keeper  in  the  Marshalsea  of  the  city  of  Dublin,  and  thereby  gained     Therefore  in 

«ud  earned  considerable  emoluments  and  salaiy  for  discharging  ll^^tZg^l 
''the  duties  of  such  situation;  and  whilst  plaintiff  was  so  engaged  th  M^^^^^^ 

"and  employed,  the  defendant  falsely  and  maliciously  wrote  and  ^^  '***  Four- 
*^    ^  "  ''  courts,     upon 

"published  of  and  concerning  the  plaintiff,  and  of  and  concerning  his    dismissal, 

against  the  In- 
*'hini  in  his  said  employment,  the  following  false  and  libellous  spector-Gene- 

rtd,  who  had 
'*  words,  that  is  to  say,  '  I  find  that  John  M^Elveney ' — (meaning  held  an  inyes- 
tigation into 
the  discipline  of  that  prison,  and  had  made  a  report  thereon  to  the  Lord  Lien- 
tenant,  the  inspection  and  production  of  the  report,  under  the  64th  section  of  the 
Common  Law  Procedure  Act  1853  and  the  55th  section  of  the  Common  Law 
Ptocednre  Act  1856,  was  refused.  At  the  trial  of  the  action  the  plaintiff  was  non- 
suited, and  the  cause  shown  against  the  conditional  order  for  a  new  trial  was  allowed. 

*  Coram  Fiqot,  C.  B.,  Fxtzoebald  and  Dkast,  BB. 
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T.  T.  1664.  ''thereby  the  plaintiff) — 'has  been  guilty  of  aiding,  assisting,  and 

-_    t^^'     *'*  assenting  in  a  fraudalent  transaction  and  corrupt  bargain  with 

M^LVENET    „  I  Dillon,  by  consenting  to  subscribe  part  of  the  hush-money,  and 

CONNELLAK.  " '  for  giving  part  of  the  hush-money  to  prevent  and  keep  back  the 

'' '  witnesses ' — (meaning  thereby  that  plaintiff  had  been  guilty  of 
"  giving  money  to  keep  back  evidence  against  himself  on  a  certain 
"inquiry  which  had  been  theretofore  held  concerning  alleged 
«<  misconduct  and  violation  of  duty,  as  such  hatchman  and  door- 
'' keeper,  by  the  said  plaintiff), — ^by  reason  of  which  false  and 
<(  malicious  libel  the  plaintiff  was  dismissed  from  his  employment 
''as  such  hatchman  as  aforesaid,  and  otherwise  greatly  injured  in 
"his  character  and  reputation,  to  the  plaintiff's  damage  of  £300. 
"  And  the  plaintiff  further  complains,  that  whilst  so  employed,  as 
"  in  the  first  count  mentioned,  the  defendant  falsely  and  maliciously 
"  wrote  and  published  of  and  concerning  plaintiff,  and  of  and 
"concerning  him  in  his  said  employment  as  hatchman,  the  fol- 
^' lowing  false  and  defamatory  words,  that  is  to  say,  'If  those 
" '  hatchmen,  namely,  John  Skelton,  John  Armstrong,  and  John 
" '  M*£lveney '  (meaning  thereby  the  plaintiff) — '  are  not  removed, 
" '  it  will  be  impossible  to  carry  out  the  discipline  of  the  prison ' — 
"(meaning  thereby  that  by  the  misconduct  of  the  plaintiff,  and 
"  violation  of  prison  rules,  that  plaintiff  was  an  unfit  and  improper 
"  person  to  be  continued  in  said  employ  of  hatchman) ;  and  by  reason 
"of  said  libel  the  plaintiff  was  dismissed  from  his  employment, 
"and  otherwise  greatly  injured  in  his  character  and  reputation,  to 
"the  plaintiff's  damage  of  £300.  And  plaintiff  prays  judgment 
"against  the  said  defendant,  to  recover  the  said  several  sums  of 
"  £300  and  £300,  making  together  the  sum  of  £600,  and  his  costs 
"  of  suit." 

To  the  above  plaint  the  following  defence  was  filed : — '^  The  said 
"defendant  appears,  and  takes  defence  to  the  action  of  the  plaintiff; 
"  and  says  as  to  each  of  said  counts,  distributively,  that  he  did  not 
"publish  in  manner  and  form  therein  respectively  alleged.  And 
"  for  a  further  defence  to  the  said  first  count,  the  defendant  says 
"that,  before  atid  at  the  time  of  the  publication  in  said  count 
"alleged,  the  plaintiff  was  a  hatchman  in  the  Four-courts  Mar- 
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**a1ia]8eft  Prison  in  Dablin ;  and  by  virtue  of  the  statutable  enact-  T.  T.  1864. 

^  menu  in  that  behalf,  removable  from  his  position  as  such  hatch-     < ^-*^* 

^  man,  at  the  will  and  pleasure  of  the  Lord  Lieutenant  of  Ireland ; 

**  and  says  that  the  defendant  was  at  said  time  one  of  the  Inspectors*  connellah. 

"  Greneral  of  Prisons  in  Ireland ;  and  that  it  was  the  duty  of  the 

**  defendant,  as  such  Inspector-General,  by  virtue  of  the  statutable 

«<  enactments  in  that  behalf,  as  often  as  he  should  see  fit,  to  visit, 

^  among  others,  the  Four-courts  Marshalsea  Prison,  and  to  examine 

^^ concerning  the  due  performance  of  the  rules  and  regulations 

**  prescribed,  and  required  to  be  observed  therein  respectively ;  and 

''also  concerning   all  matters  connected   with    the   discipline    or 

*'  regularity  thereof  respectively,  and  to  examine  on  oath  ail  persons 

^' concerned  therein;  and  also  all  other  persons  whom   he  should 

''think  proper  so  to  examine  touching  any  matters  concerning  the 

''said  Four-courts  Marshalsea  Prison;    and  it  was  also  the  de. 

''fendant's  duty  to  report  thereupon  to  the  said  Lord  Lieutenant. 

*'And  the  defendant  says  that  before  said  publication,  defendant,  in 

"discbarge  of  his  duty  as  such  Inspector-General  of  Prisons,  duly 

"  held  an  investigation  in  the  said  Four-courts  Marshalsea  Prison, 

''concerning  certain  matters  connected  with  the  discipline  an4 

"regukrity  thereof,  and  on  the  said  investigation  examined  on  oath 

"certain  witnesses,  and  among  others  the  plaintiff,  Eliza  Connolly, 

"John  Armstrong,    William  Kelly,   Laurence  Dillon,  and  John 

"Skelton;  and  that  on  the  said  investigation,  the  said  witnesses 

^gsTe  evidence  on  oath,  which  the  defendant  believed  to  be  true, 

"and  which  satisfied  the  defendant,  as  such  Inspector- General,  that 

"the  plaintiff  aided   and  assisted,  and   assented  in   a  fraudulent 

"transaction  and  corrupt  bargain  with  Dillon  in  said  count  named, 

^by  consenting  to  subscribe  part  of  the  hush-money,  and  for  giving 

"  part  of  the  hush-money  to  prevent  and  keep  back  the  witnesses ; 

^'and  that  the  plaintiff  had  been  guilty  of  giving  money  to  keep 

''back  evidence  against  himself,  on  the  inquiry  in  said  count  in 

''this  behalf  mentioned.    And  the  defendant  says  that,   after  the 

"termination  of  the  said  investigation,  he,  in  further  discharge  of 

"hu  duty  as  such  Inspector-General  of  Prisons,  wrote  a  report  of 

'^BQch  investigation,  and  the  evidence  taken  thereat,  to  the  Lord 

VOL.  17  8  L 


58  COMMON  LAW  REPORTS. 

T.  T.  1864.  "Lieutenant;  and  in  the  said  report  wrote  and  published  the  words 

\,    y      /     '*in  the  said  first  count   mentioned,   and   in   the   sense   therebj* 

"  imputed,  which  is  the  publication  by  said  first  count  complained 

Vm 

CONNELLAN.  "of ;  and  the  defendant  says  that  he  wrote  and  published  the  said 
"report,  and  the  said  words  contained  therein  upon  the  occasion 
"  and  under  the  circumstances  aforesaid,  and  solely  in  performance 
"  of  his  duty  as  Inspector-General  of  Prisons  ^  and  that  he  wrote 
"  and  published  same  in  good  faith  and  without  malice,  and  be- 
"  lieving  the  said  words  to  be  true  in  substance  and  in  fact.  And 
"  for  a  further  defence  to  the  second  count,  the  defendant  says  that 
"  the  plaintiff,  being  such  hatchman,  and  the  defendant  such  In- 
"  spector-General,  as  in  the  last  defence  mentioned,  the  defendant, 
"  in  the  discharge  of  his  duty  as  such  Inspector- General,  held  the 
"investigation  and  examined  the  witnesses  in  the  said  defence 
"mentioned;  and  that  on  the  second  investigation  the  said  wit- 
"  nesses  gave  evidence  on  oath,  which  the  defendant  believed  to  be 
"  true,  and  which  satisfied  the  defendant,  as  such  Inspector-General, 
"  that  if  the  hatchmen  in  the  said  second  count  mentioned  were  not 
"  removed,  it  would  be  impossible  to  carry  out  the  discipline  of  the 
"  prison ;  and  that,  by  the  misconduct  of  the  plaintifif  and  violation 
"  of  the  prison  rules,  the  plaintiff  was  an  unfit  and  improper  person 
"  to  be  continued  in  said  employ  of  hatchman  ;  and  the  defendant 
"says  that,  after  the  termination  of  the  said  investigation,  he,  in 
"  further  discharge  of  his  duty  as  such  Inspector-General  of  Prisons, 
"  wrote  a  report  of  the  said  investigation,  and  the  evidence  thereat, 
"to  the  Lord  Lieutenant;  and  in  the  said  report  wrote  and  pub- 
"  lished  the  words  in  the  said  second  count  mentioned,  and  in  the 
"sense  thereby  imputed,  which  is  the  publication  by  said  second 
"  count  complained  of ;  and  the  defendant  says  that  he  wrote  and 
"published  the  said  report  and  the  said  words  contained  therein 
"  upon  |the  occasion  and  under  the  circumstances  aforesaid,  and 
"  solely  in  performance  of  his  duty  as  Inspector-General  of  Prisons, 
"and  that  he  wrote  and  published  the  same  in  good  faith  and 
"  without  malice,  and  believing  the  said  words  to  be  true  in  sub- 
"  stance  and  in  fact,  and  therefore  he  defends  the  action." 
On  the  9th  of  May  1864  the  plaintiff  made  the  following  affi- 
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davits  in  support  of  this  motion :—"  That,  in  the  month  of  May  T.  T.  1864. 

**  1858,  deponent  was  appointed  to  a  situation  in  the  Four-courts  ^      ' 

^*  Marshalsea  Prison  in  the  city  of  Dublin ;  and  was  afterwards,  in 

^'doe  coarse  of  advancement,  appointed  to  the  situation  of  hatch-  connellait. 

^'  man  in  the  said  prison,  and  continued  duly  discharging  the  duties 

^'of  the  said  employment  until  the  9th  of  June  1863,  when  he  was 

« summarily  dismissed  therefrom  in  consequence  solely,  as  deponent 

"verily  believes,   of  a  certain   report   in   writing,   made   by   the 

*^  defendant  as  Inspector- General  of  Prisons,  and  by  him  forwarded 

"to  his  Excellency  the  Lord  Lieutenant;  and  deponent  was  dis- 

"  missed  without  a  day's  notice,  and  without  being  apprised  of  the 

**  grounds  of  such  dismissal,  and  without  any  opportunity  given  of 

"  explaining  as  to  any  imputation  against  him.     Saith,  deponent  is 

*'  not  conscious  of  ever  having  committed  any  breach  or  default  of 

"  his  duties  as  such  hatchman,  or  done  any  other  act  to  justify  or 

"  afford  reasonable  cause  for  such  dismissal,  or  for  the  imputations 

"against  him  which  are  complained  of  in  this  article.     Deponent 

**  saith  that  the  said  report  of  the  defendant  was  made  in  or  about 

"the  month  of  June    1663,   and  contained,   as   deponent   verily 

"^  believes,  the  words  and  statements  in  the  summons  and  plaint 

"alleged  as  defamatory  against  deponent ;  and  this  deponent  has 

"not  any  copy  of  the  said  report,  but  he  verily  believes  thai  the 

**  defendant  has  now  in  his  power  or  possession  a  copy  of  the  said 

**  report,  or  could,  upon  application  to  the  proper  authorities,  pro- 

*'core  the  said  report  or  a  copy  thereof;  and  deponent  believes  a 

'^  disclosure  of  the  contents  of  said  report,  so  far  as  appertains  to 

*^ihe  conduct  of  deponent,  and  other  persons  employed  as  hatchmen, 

''at  the  same  time  at  said  prison,  and  such  part  thereof  deponent 

''intends  to  rely  upon  at  the  trial,  would  be  most  material  and 

** necessary  for  enabling  deponent  to  adequately  prepare  for  trial; 

^*and  in  order  to  have  ample  justice  done  between  the  purties, 

**  saith  that  the  defendant,  in  his  special  defences  to  the  two  several 

*' counts  of  the  summons  and  plaint,  has  pleaded  to  the  effect  of 

^'jostifying  the  said  statements  so  made  in  his  report  as  made  in 

''discharge  of  his  duties  as  Inspector^General  of  Prisons,  and  has 

"alleged  that  ha  published  the  words  in  good  faith,  and  without 
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T.  T.  1864.  *' malice,  and  believing  tbe  words  to  be  true  in  substance  and  fact  s 
J!L^^~^     '*  and  states  that  he  wrote  a  report  to  the  Lord  Lieutenant,  of  a 
Bi  SLVB  (c  certain  investigation,  and  of  the  evidence  taken  thereat,  and  in  the 

CORKIBLLAN.  "said  report  wrote  and  published  the  words  in  question.      Saith 
"  that  the  defendant  in  his  said  several  defences  states,  that  upon 
"  the  said  investigation  he  examined  on  oath  six  witnesses,  whom 
''  he  names ;  and  that  they  gave  evidence  on  oath,  which  the  de- 
"fendant  believes  to  be  true,  and  which  satisfied  the  defendant, 
"as  such  Inspector-General,  that  deponent  had  been  guilty  of  the 
'*  matter  charged  against  him  by  the  said  report ;  but  the  defendant 
"does  not  otherwise  set  forth  or  state  what  were  the  grounds,  or 
*'  what  was  the  precise  evidence  so  given,  which  did  so  satisfy  him 
"  the  defendant.     And  deponent  positively  saith,  that  deponent  was 
"present  at  the  giving  of  paH  of  the  evidence  referred  to  in  said 
"defence;  and  while  deponent  was  so  present,  deponent  saw  that 
"the  evidence  was  taken  down  in  writing;  and  deponent  believes 
"that  the  entire  of  the  said  evidence  of  said  six  witnesses  was  in 
"  like  manner  taken  down  in  writing  at  said  investigation  ;  and  the 
"said  written  evidence  is  now  in  the  power  or  possession  of  the 
"defendant;  and  deponent  believes  that  the  said  written  evidence 
"  of  the  said  witnesses,  together  with  the  said  report,  is  preserved 
"and  is  recorded  in  a  certain  book  in  the  Castle  of  Dublin,  to 
"  which  defendant  has  access.    And  deponent  verily  believes  that 
"  the  said  written  evidence,  if  produced,  would  sustain  deponent's 
"case  upon  the  merits  in  this  action;  and  would  show  that  any 
"  charge  or  imputation  made  against  deponent  at  said  investigation, 
"arose  from    a   source  which    rendered  it  totally  unworthy    of 
"  weight  and  credit,  and  was  made  under  circumstances  well  known 
"to  defendant,  at  and  by  means  of  the  said  investigation,  and 
"  which  could  satisfy  a  jury  (as  deponent  verily  believes)  that  the 
"  report  so  made  by  the  defendant,  so  far  as  it  affected  deponent, 
"  was  not  made  in  good  faith,  but  was  made  without  any  probable 
"  cause.    Saith  that  deponent  is  advised  and  verily  believes  he  has 
"  a  good  and  substantial  cause  of  action  on  the  merits  in  this  case ; 
"and  he  verily  believes  that  the  true  facts  and  circumstances,  as 
"  disclosed  by  the  evidence  in  writing  hereinbefore  mentioned,  will 
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*'flo  establish.    And  deponent  is  advised,  and  believes  he  cannot  T.  T.  1864. 
**iMj  or  fairly  proceed  to  trial  in  this  cause,  or   be  properly       _r-^— ,  7 
"prepared  in   point  of   evidence,    without    having    previously  a 
^*  diaclotsare  of  the  contents  of  said  report*,  and  of  the  written  coknellan. 
*^  notes  of  the  evidence  of  said  witnesses.      Saith  that,  by  the 
''ioiioendo  in  the  first  count  of  the  said  plaint  it  is  represented, 
'^15  if  at  a  time  previous  to  the  investigation  at  which  said  wit* 
^^nessea  were  examined  as  aforesaid,  an  inquiry  had  been  held 
''conceroiog  alleged  misconduct  and  violation  of  duty  by  deponent, 
^'whereas  no  inquiry  had  ever  been  theretofore  held  as  to  any 
^alleged  misconduct  or  violation  of  duty  on  the  part  of  deponent; 
"  but  in  fact  the  inquiry  intended  to  be  referred  to  was  an  inquiry 
*'into  certain   charges  of   misconduct  alleged  against  one  John 
"Armstrong,  who  was  also  a  hatchman  of  said  Marshalsea;  and 
^  on  which  charges   the  said  Armstrong  was  acquitted ;   which 
**iDqairy  took  place  in  the  month  of  December  1862,     Saith  that 
"the  mistake  in  said  innuendo  occurred  solely,  as  deponent  believes, 
'^from  deponent's  then    attorney  having  mistaken   that    part  of 
**  deponent's  case,  and  having  given  erroneous  instructions  in  that 
"particular  to  the  Counsel  who  prepared  the  said  plaint.     Saith  he 
**}$  informed,  and  verily  believes  that,  on  the  28th  day  of  April 
"last,  a  written  notice  in  this  cause  was  served  upon  the  defendant's 
"attorney,  requiring  within  one  week  certified  copies  of  all  minutes 
''and  notes  in  the  power,  possession,  or  procurement  of  the  de* 
"fendtnt,  of  the  evidence  of  the  said  witnesses  in  said  defence  to 
"the  first  count  mentioned;  and  also  a  certified  copy  of  the  said 
"report,  but  to  which  notice  no  answer  has  been  received.    And 
"  deponent  refers  to  the  copy  of  the  said  notice  marked  *  A,'  and  on 
"which  deponent  has  endorsed  his  name. 

In  answer  to  this  affidavit,  the  defendant  filed  the  following, 
dated  the  21st  of  May  1864:— "That  I  am  the  defendant  in  thU 
"action.  That  the  plaintiff*  in  this  action  was,  in  the  month  of 
"May  1863,  one  of  the  hatchmen  of  the  Four-courts  Marshalsea  in 
"  the  city  of  Dublin ;  and,  by  virtue  of  the  statutable  enactments  in 
"  that  behalf,  was  removable  from  his  situation  as  hatchman,  at  the 
"  will  and  pleasure  of  the  Lord  Lieutenant.    That  I  anvone  of  the 
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T.  T.  1864.  "Inspectors-General  of  Prisons  in  Ireland,  appointed  under   the 

^^    V  .    '*     "  Act  for   Consolidating   and   Amending    the    Laws    relating     to 

'*  Prisons  in  Ireland ;  and  that,  amongst  other  matters,  it  is  mj  duty 

COKNELLAN.  ''  as  soch  Inspector- General,  under  the  provisions  of  the  said  Act, 
"to  visit,  among  other  prisons  the  said  Four-courts  Marshalsea 
"Prison,  and  to  examine  concerning  the  due  performance  of  the 
"rules  and   regulations  prescribed   and  required   to  be  observed 
"  therein ;  and  also  all  matters  connected  with  the  discipline   or 
"regularity  thereof  respectively;  and  to  examine  on  oath  all  persons 
"concerned  therein,  or  holding  any  other  office  therein;  and  also 
"all  other   persons   whom  I   may   think   proper  so   to   examine, 
"  touching  any  matters  concerning  the  said  Four-courts  Marshalsea 
"Prison;  and  it  is  also  my  duty  under  the  said  Act  to  report 
"  thereupon  to  the  said  Lord  Lieutenant.     That  before  the  writing 
"  and  publication  of  the  alleged  libel  complained  of  in  the  summons 
"  and  plaint  in  this  action,  certain  complaints  of  misconduct  in  the 
"said  Four-courts  Marshalsea  having  been  brought  to  my  know- 
"  ledge,  I,  in  discharge  of  my  duty  as  Inspector-General  of  Prisons, 
"in  the  month  of  May  1863,  held  an  investigation  at  the  said  Four- 
"  courts  Marshalsea  Prison,  concerning  certain  matters  connected 
^*  with  the  discipline  and  regularity  of  the  said  Prison  ;  and  at  the 
"said  investigation  I  examined  upon  oath,  touching  the  said  matters, 
"several  witnesses,  and  among  others  the  plaintiff,  and  the  several 
"  persons  named  in  my  second  defence  to  the  first  count  in  this  action. 
"  That  after  the  conclusion  of  the  said  investigation,  in  further  per- 
"  formance  of  my  duty,  I  wrote  to  the  Lord  Lieutenant  a  report  of 
"the  said  investigation,  and  the  evidence  given  on  oath  thereat, 
"and  although  the  plaint  does  not  in  terms  refer  to  said  report, 
"  defendant  has  no  doubt  that  the  action  is  for  statements  supposed 
"or  assumed  by  the  plaintiff  to  be  in  said  report.     I  say  that  I 
"  wrote  the  said  report,  and  sent  it  to  the  Lord  Lieutenant  solely  in 
"  discharge  of  mj  duty  as  Inspector-General,  as  I  was  bound  to  do. 
"  And  (as  to  the  part  of  said  affidavit  in  which  plaintiff  alleges  his 
"  belief  that  the  said  written  evidence,  if  produced,  would  sustain 
plaintiff's  case  upon  the  merits  in  this  action,  and  would  show 
that  anj  charge  or  imputation   made  against  plaintiff  at  said 
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''investigation  emanated  from  a  scarce  totally  unworthy  of  weight  T.  T.  1864. 
"and  credit,  and  was  made  under  circumstances  well  kno^n  to  ' 

"defendant,  at  and  by  means  of  the  said  investigation,  and  which 

ffm 

'*  could  satisfy  a  jury,  as  plaintiff  verily  believes,  that  the  report  so  connellan. 

**  made  by  the  defendant,  so  far  as  it  affected  deponent,  was  not 

"made  in  good  faith,  but  was  made  without  any  probable  cause) 

"I  say  that  I  framed  the  said- report  on  the  evidence  so  given  on 

"  oath  by  the  said  witnesses  before  me  upon  the  said  investigation, 

"and  upon  that  evidence  alone;  which  evidence  I  believed  to  be 

"true  to  the  extent  to  which  I  grounded  my  report  of  it;  and 

"  which  evidence,  so  far  as  it  affected  the  plaintiff,  I  believed  to  be 

"  true ;  and  that  I  was  not,  at  the  time  of  said  investigation,  or  at 

"any  time  since,  nor  am  I  now  aware  of  any  circumstance  to 

"  induce  me  to  doubt  said  evidence,  so  far  as  it  affected  the  plaintiff* 

"  And  I  say  I  do  not  believe  that,  by  any  of  the  means,  or  for  any 

"  of  the  reasons  by  said  affidavit  of  the  plaintiff  suggested,  or  by 

"any  other  means,  or  at  all,  a  jury  could  or  would  ever  be  satisfied, 

'*or  suppose  that  said  report,  so  far  as  it  affected  plaintiff,  or  at 

"all,  was  not  made  in  good  faith,  but  was   made   without  any 

"probable  cause.    And  I  say  that  there  was  not  only  probable 

"  cause,  according  to  the  best  of  my  judgment  and  belief,  for  my 

"making  said  report,  but  it  would  have  been  a  dereliction  of  my 

"  doty  if  I  had  not  made  it  as  I  did.    I  say  I  made  said  report,  so 

"  far  as  it  affects  the  plaintiff  and  otherwise,  in  all  its  parts,  without 

''malice  and  in  good  faith,  and  with  a  belief  of  its  truth  in  sub- 

"  stance  and  in  fact,  and  solely  in  discharge  of  my  duty  as  Inspector- 

" General;  and  that  the  said  report  was  not  published  further  or 

"  otherwise  than  by  so  communicating  it  to  the  Lord  Lieutenant  as 

"  aforesaid ;  and  I  am  advised  and  believe  that  the  plaintiff  is  not 

"  entitled  to  the  discovery  he  seeks ;  and  that  I  should,  if  a  trial 

'*  takes  place,  rely  on  the  said  plea,  denying  publication,  and  it  is 

**my  intention  to  do  so." 

Phillips,  in  support  of  the  motion. 

The  relevancy  of  the  defendant's  report  to  the  Lord  Lieutenant 
to  the  plaintiff's  case  is  clear  and  manifest ;  therefore  Ihe  plaintiff  is 
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T.  T.  1 864.  entitled  to  an  inspection,  or  a  copy  of  it :  Luscomhe  y.  Martin  (a)  ; 

x.>i>y.   ,/'     Perrott  v.  Morris {b).     In  Lynch  v.  Creagh{c),  which  was  libel 

.,  alHO,  the  plaintiff  was  ordered  to  furnish  the  defendant  with  a  copy 

CONNELLAN.  of  his  own  copy  of  the  document  sued  on,  which  was  then  lodged  in 

a  public  office,  and  inaccessible  to  the  defendant.  The  plaintiff's 
affidavit  discloses  facts  which  bring  his  case  within  the  55th  section 
of  the  Common  Law  Procedure  Act  1856.  This  report  is  tn  the 
power  of  the  defendant ;  and  the  objections  to  its  production  stated 
in  his  affidavit  should  not  have  any  weight  with  the  Court,  when 
the  report  and  its  contents  are  of  vital  importance  to  the  plaintiff's 
case :  The  London  Gaslight  Company  v.  Chelsea  (d) ;  Hill  v. 
Great  Western  Railway  Company  (e)  ;  Steadman  v.  Arden  (f)  \ 
Germaine  v.  The  Athemeum  Life  Assurance  Company  (g).  The 
50th  section  of  the  English  Common  Law  Procedure  Act  1854 
(17  &  18  ViCf  c.  125)  is  identical  in  terms  with  the  55th  section 
of  the  Irish  Common  Law  Procedure  Act  1854. 

Serjeant  Armstrong,  Joshua  Clarke,  and   Waters^  contra. 

The  report  of  the  defendant,  as  one  of  the  Inspectors-General 
of  Prisons  in  Ireland,  is  a  state  paper,  and  therefore  privileged 
and  protected  against  production.  The  duties  which  an  Inspector- 
General  of  Prisons  is  bound  to  perform  are  prescribed  by  the  55th 
and  59th  sections  of  the  7  G,  4,  c.  74,  which  enacts  that  every 
Inspector-General  shall,  once  at  least  in  every  year,  visit  every 
gaol,  and  report  to  the  Lord  Lieutenant  upon,  amongst  other 
matters,  the  description  of  every  gaol;  and  may  examine  on 
oath  all  the  officers,  and  all  other  persons,  upon  oath,  touching 
any  matters  concerning  such  gaol.  The  report  made  by  the  de- 
fendant was  made  under  the  powers  thus  given  to  him,  and  in 
the  discharge  of  the  duties  thus  imposed  upon  him;  therefore  the 
report  is  an  official  document  laid  by  a  subordinate  officer  of  the 
government  to  the  head  of  his  department.      As   such  it  is  pri- 

(a)  7  It.  Jut.  24.  (6)  1  Ir.  Jur.,  N.  S.  334. 

(c)  7  Ir.  Jut.  288.  ((f)  6  C.  B.,  N.  S.  411. 

(0  10  C.  B.,  N.  S.  148.  05  15  M.  &  W.  587. 

(S)  1  Ir.  Jnr.,  N.  S.  331. 
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▼ileged,  since  its  prodaction  M(puld  be  injurious  to  the  public  good:   T.  T.  1864. 
1  Taylor  on  Evidence,  p.  813;  Cooke  y.  Maxwell  (a);  Home  v.     -     \^  ' 
Beniinek  (b) ;  Black  v.  Holmes  (c) ;  Anderson  y.  Hamilton  (d), 

PkiUipSy  in  reply. 

The  rule  protecting  state^documents  from  production,  upon  the 
application  of  a  person  mentioned  therein,  will  be  applied  only  so 
f&r  as  is  necessary  for  the  interests  of  the^ State  and  of  the  public  : 
1  Taylor  on  Svidenee,  p.  813.  In  all  the  cases  cited,  where  the 
reports  of  Governors  or  of  Commissioners  were  kept  ^back,  the 
ground  alleged2was,2that  they  were  confidential  communications: 
Wyati  y.  Gore(e).  The  Clerk  of  the  Priyy  Council  was  com- 
pelled to  state  what  passed  in  the  Council-chamber:  [The  Seven 
Biskcps*  case(f)\  Lord  Sir  afford^ s  ease(g);  Lee  y.   Birr  ell  (k). 

PiGOT,  C.  B. 

We  cannot  yield  to  this  application.  Were  we  to  do  so,  we  May^, 
would  be  deciding  as  to  what  the  Judge  before  whom  the  case  may 
come  at  Nisi  Prius  should  do.  Nor  should  our  decision  upon  this 
motion  in  any  wise  influence  the  Judge  at  Nisi  Prius.  The  cir- 
cumstances of  the  case  appear  to  me  identical  with  those  of  Home  y. 
Bentinck,  save  that  in  the  latter  case  the  rpport  was  made  to  the 
Crown;  here  the  report  was  made  for  the  Crown.  We  are  to 
decide  whether,  in  the  words  of  the  64th  section  of  the  Common 
Law  Procedure  Act  1853,  the  non-production  of  this  report  ^'can 
be  satisfactorily  excused."  The  present  motion  is  based  upon  the 
ground  that  the  plaintiff's  eyidence  is  contained  in  that  report; 
therefore  the  report  is  eyidence  common  to  both  parties;  for  the 
defendant  grounds  his  plea  of  privilege  upon  the  report.  To  grant 
this  motion  would  be  in  effect  to  say  that  the  defendant  must 

(a)  2  Starkie  Rep.  183.  (6)  2  Bred.  &  Bing.  130. 

(c)  Fox  &  Smith,  28.  (d)  2  Bred.  &  Bing.  156,  note, 

(0  Holt,  205.  CP  ^  StateTTrials,  342. 

Ig)  1  State  Trials,  727.  (^)  3  Camp.  337* 

*  • 
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T.  T.  1 864.  produce  a  document  which  the  plaintiff  is  bound  to  produce  on  peril 
>_    ^   '     of  the  failure  of  his  action.      The  plaintiff  must  prove  publication  of 
^  the  libel.     If  he  got  possession  of  the  report,  as  one  of  the  public, 

C0NNELLA9.  after  it  had  left  the  possession  of  the  Crown,  a  difficult  question 
would  arise ;  but  it  does  not  appear  that  the  report  has  ever  left  the 
proper  hands.  If  the  inquiry  had  not  been  privileged,  and  if  the 
defendant  had  notes  of  the  evidence  in  his  possession,  the  latter 
would  not  be  his  evidence  solelj,  and  the  plaintiff  would  not  be 
disentitled  to  their  production.  But  it  appears  that  the  evidence  at 
the  investigation  was  taken  down  by  the  defendant,  in  the  presence 
of  the  plaintiff,  and  was  transcribed  and  transmitted  to  the  Lord 
Lieutenant.  That  is  what  took  place  in  Home  v.  Beniinek{a). 
Therefore,  we  refuse  the  motion.  If  this  document  were  not  pri- 
vileged to  the  defendant,  the  plaintiff  could  gain  access  to  it  by 
memorial  or  otherwise. 

FlTZGEBAIiD,  B. 

In  this  case,  which  is  an  action  of  libel,  a  motion  has  been  made 
by  the  plaintiff  for  the  production  by  the  defendant  of  certain  docu- 
ments, and,  amongst  others,  of  a  certain  report  made  by  the 
defendajit,  who  is  one  of  the  Inspectors-General  of  Prisons,  to  the 
Lord  Lieutenant. 

One  of  the  defences  alleges  that  the  libel  complained  of  is  con- 
tained in  that  report,  which  it  alleges  to  have  been  made  in  the  bona 
fide  discharge  of  a  public  duty,  and  relies  on  as  a  privileged  commu-^ 
nication. 

With  respect  to  this  particular  document,  it  is  said  that  the 
plaintiff  is  entitled  to  its  production,  under  the  64th  section  of  the 
Common  Law  Procedure  Act  of  1853,  as  being  a  document  relied 
on  by  the  defendant  in  his  pleading.  On  the  whole,  I  am  disposed 
to  think  that  it  is  a  document  relied  on  by  the  defendant  in  his 
pleading ;  and  the  question  on  the  64th  section  of  the  Act  appears 
to  me  therefore  to  be,  whether  the  defendant  can  substantially 
excuse  its  non-production  by  him. 

An  affidavit  has  been  filed  by  the  plaintiff  stating  that  the  report, 

(a)  2  Brod.  &  Bing.  130. 
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or  a  copy  of  it,  is  in  the  possession  and  power  of  the  defendant,  or  T.  T.  1664. 

ExcheouoTm 
can,  bj  proper  application,  be  procared  by  him.      The  affidavit  fur-      ^— — v 

ther  states  that  the  report  is  recorded  in  a  book  in  Dublin  Castle. 
An  affidavit  has  been  filed  by  the  defendant  to  resist  the  motion,  in  connellan. 
which  none  of  these  allegations  are  denied.  But  on  the  discussion 
of  the  motion,  the  defendant  has  insisted  that  the  production  of  the 
document  cannot  be  enforced,  because  it  is  a  communication  made 
to  an  official  person  in  the  discharge  of  a  public  duty ;  and  Home  v. 
Beniinek  (a),  and  other  cases,  have  been  cited  to  show  that  it  would 
be  the  duty  of  the  Court,  if  such  a  document  was  offered  in  evi- 
dence, to  prevent  its  being  read. 

It  was  farther  insisted,  on  the  part  of  the  defendant,  that  this 
report  is  in  fact  the  document  sued  on  by  the  plaintiff;  that  the 
defendant  has  put  in  a  defence  denying  publication,  and  under 
which  it  will  be  competent  for  him  to  insist  (from  the  privileged 
nature  of  the  document)  that  it  was  not  published,  and  to  prevent  it 
from  being  given  in  evidence  or  produced  at  the  trial;  and  it  is 
insisted  that  now  to  compel  its  production  would  be  in  effect  to 
deprive  the  defendant  of  the  benefit  of  this  defence. . 

I  am  not  prepared  to  decide  now,  on  the  matters  before  us,  that 
this  document  is  not  receivable  in  evidence.  It  will  be  much  more 
proper  that  that  question  should  be  decided  at  the  trial,  when  either 
party  will  have  an  opportunity  to  object,  and  the  objection  can  be 
pat  on  the  record.  If  it  appeared  by  the  pleadings  that  the  libel 
sued  on  was  one  contained  in  the  report  in  question,  and  conse- 
quently that  the  plaint  relied  on  the  document  which  the  plaintiff 
seeks  to  obtain  from  the  defendant^  I  should  have  thought  that  the 
plaintiff  could  not  avail  himself  of  the  64th  section  of  the  Act 
o(  1853,  without  making  some  special  case,  because  in  such  case 
the  section  would  give  an  equal  (I  rather  think  a  better)  right 
to  the  defendant  to  require  its  production  by  the  plaintiff;  but 
this  does  not  appear  from  any  pleading  of  the  plaintiff;  though 
from  the  plaintiff's  affidavit  it  does  appear  that  it  is  the  document 
on  which  he  relies  as  containing  the  libel.  It  does  appear  however 
that  the  document  is  one  of  a  public  nature ;  that  it  is  in  a  public 

(a)  2  Brod.  &  Bhig.  ISO. 
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T.  T.  1864.  depository,  and  a  custody  over  which  the  defendant,  considered  as 
s^^J^'*  one  of  the  public  only,  has  no  more  control  than  the  plaintiff;  and  it 
is  not  clearly  shown  that  it  may  not  be  one  of  which  the  production 
CONNELLAN.  would  be  improper.  In  effect  also  the  document  is  the  written  paper 
containing  the  libel  of  which  the  plaintiff  complains;  and  under  such 
circumstances  I  think  that  the  plaintiff  should  at  least  show  that  the 
document,  if  producible  at  all,  is  not  as  accessible  to  him,  by  appli- 
cation to  the  proper  authorities,  as  it  is  to  the  defendant.  I  think 
therefore  that  the  production  of  the  document  by  the  defendant  is 
satisfactorily  excused ;  and,  that  being  so,  I  cannot  concur  in  any 
order  which  will  deprive  the  defendant  of  the  benefit  of  the  existence 
of  a  document  which,  for  aught  I  can  see,  may  be  one  so  completely 
privileged  that  it  cannot  even  be  produced  in  evidence. 

The  other  documents  sought  are  the  minutes  or  original  notes  of 
the  evidence  taken  by  the  defendant  on  the  occasion  of  an  inquiry  of 
which  the  report  is  stated  to  contain  the  result.  The  production  of 
them  is  sought  under  the  56th  section  of  the  Common  Law  Proce- 
dure Act  of  1 866 ;  and  the  right  depends  on  the  law  of  discovery  as 
administered  in  Equity. 

It  seems  to  me  a  sufficient  answer  to  this  application,  that  the 
plaintiff,  assuming  it  to  be  clear  that  the  documents  are  in  the  pos- 
session or  power  of  the  defendant,  has  no  right  to  their  production, 
if  it  appears,  as  I  think  it  does,  that  others  not  parties  to  the  suit, 
and  towards  whom  the  defendant  has  a  duty  to  discharge  in  the  cus- 
tody of  them,  are  interested  in  them. 

I  am  further  of  opinion  that  the  plaintiff  does  not  show  a 
sufficient  interest  in  the  production  of  the  documents,  or  that  they 
constitute  a  part  of  his  case.  It  is  conceded  that  the  defence  of  pri- 
vileged communication  is  complete  unless  malice  is  shown  on  the 
part  of  the  defendant ;  but  the  suggestion  is,  that  the  documents  will 
show  that  the  inquiry  of  which  they  gave  an  account  was  not  bona 
fide  or  fairly  conducted,  and  therefore  that  the  plaintiff  has  a  right 
of  action ;  but  that  can  be  no  otherwise  shown  by  them  than  by 
their  not  being  that  which  the  defendant  represents  them  to  be,  and 
which  firom  their  nature /)rtma/a«tV  they  must  be  presumed  to  be. 
Kow  it  appears  to  me,  that  a  party  cannot  get  documents  which 
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prima  facie  most  be  deemed  to  establish  the  defendant's  case,  only  T.  T.  1864. 
on  the  suggestion  that  they  may  fail  to  prove  that  case,  and  help  his     .    "  *g"«^; 
adTcnaiy.  M'EiVErar 

_  ^  CONNELLAN. 

Dkast,  B. 

The  64th  section  of  the  Common  Law  Procedure  Act  1853  was 
not  intended  to  apply  to  documents  of  the  character  of  the  report 
whose  production  is  sought  by  this  motion.  This  report  is  a  confi- 
dential State  communication  by  an  ofiicer  of  the  Government  to  the 
head  of  the  Government ;  therefore  the  case  is  ruled  by  Home  v. 

Beniinck. 

Motion  refused  with  costs. 


The  action  was  tried  at  the  Sittings  after  Hilary  Term  1865,  E.  T.  1865. 
before  the  Lord  Chief  Babon  and  a  special  jury.    At  the  trial,  ^ 

the  Attorney-General  stated  that  the  report  made  by  the  defendant 
was  in  the  possession  of  his  Excellency  the  Lord  Lieutenant,  who 
had  desired  the  Crown  Solicitor  to  attend  the  trial  and  bring  with 
him  the  documents  in  question.  But  his  Excellency  the  Lord  Lieu- 
tenant had  directed  the  Attorney- General  to  state  that  in  his  opinion 
it  would  be  injurious  to  the  public  service  to  produce  the  report  for 
inspection.  It  was  agreed  that  the  question  should  be  treated  as  if 
his  Excellency  had  appeared  in  Court,  and  had  stated  upon  oath 
that  the  production  of  the  report  would  be  prejudicial  to  the  public 
service.  Some  parol  evidence  was  given  to  show  that  the  plaintiff's 
dismissal  arose  from  the  contents  of  the  report. 

The  Lord  Chief  Baron  having  ruled  that  the  production  of  the 
report  could  not  be  enforced,  and  that  there  was  no  evidence  to  go 
to  the  jury  upon  the  plea  denying  publication,  directed  a  nonsuit. 

A  conditional  order  for  a  new  trial,  upon  the  grounds  of  misdi- 
rection, and  the  rejection  of  evidence,  having  been  obtained  by  the 
plaintiff— 

Serjeant  Armstrong^  Whiteside^  and  Waters^  showed  cause. 
BmU  and  Phillips  appeared  for  the  defendant. 
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T.  T.  1865.       PiooT,  C.  B. 
v^p-^vi!!^*         I  stated,  when  this  case  came  before  us  upon  a  motion  for  in- 
spection of  documents,  that  the  Judge  at  Nisi  Prius   should   not 

CONNBLLAN.  be  guided  by  our  ruling  upon  that  motion.  I  thought  that  some- 
thing  might  occur  during  the  progress  of  the  trial  to  make  the 
report  of  the  defendant  evidence.  Nothing  however  did  occur. 
My  Brother  Fitzgerald  has  kindly  prepared  the  judgment  of 
the  Court. 

FiTZGEBALD,  J. 

I  am  anxious  to  be  considered  as  laying  down  nothing  in  this 
case  which  does  not  appear  to  me  both  perfectly  clear  upon  autho- 
rity and  necessary  for  its  decision.  That  certain  documents  in  which 
the  public  has  an  interest  are  not  subject  to  be  produced  in  a  Court 
of  Justice,  at  the  suit  of  a  particular  individual,  is  clear.  That  the 
ground  of  that  exclusion  is  the  injury  to  the  public  interest  which 
might  arise  if  they  were  subject  to  be  so  produced,  is  also  clear.  It 
is  clear  that  to  the  class  of  documents  so  excluded  belong  official 
communications,  or  communications  made  to  an  official  person  in 
the  discharge  of  a  public  duty,  whenever  it  is  plain  that  the  duty  in 
compliance  with  which  they  have  been  made  requires  an  unreserved 
communication  in  relation  to  the  matter  of  it,  subject  to  no  restric- 
tion or  qualification  other  than  the  discretion  of  the  party  making  it. 
In  such  cases,  the  effect  of  their  production  would  be  to  restrain 
the  freedom  of  the  communications,  and  render  them  more  cautious, 
guarded,  and  reserved,  which  would  be  injurious  to  the  public 
interests,  whenever  the  public  duty  in  compliance  with  which  they 
are  made  requires  that  they  should  be  unreserved.  So  much  appears 
to  me  perfectly  clear ;  and  beyond  this,  for  the  purpose  of  the  pre- 
sent case,  it  does  not  seem  to  me  necessary  to  go. 

I  do  not  think  it  necessary  to  refer  particularly  to  the  authorities, 
because  I  have  heard  nothing  laid  down  in  the  argument  incon- 
sistent with  these  propositions ;  but  it  will  be  seen  that  I  have  made 
large  use  of  Lord  Lyndhurst's  judgment  in  the  case  of  Smith  v.  The 
East  India  Compang  (a).     I  consider  it  quite  unnecessary,  for  the 

(a)  1  Phil.  50. 
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purposes  of  the  present  case,  to  consider  whether  there  are  or  are  T.  T.  1865. 
not  official  communications  which  ought  to  be  excluded,  simply  on      -   —.-_*■ 
the  ground  that,  in  the  opinion  of  the  official  to  whom  they  have 
been  made,  or  in  whose  custody  they  properly  are,  their  production  conneixan. 
woold  be  injurious  to  the  public  interest. 

I  proceed  to  inquire  whether  the  document  in  question  here — a 
report  made  by  an  Inspector-General  of  Prisons  relative  to  the  con* 
doct  of  an  officer  of  the  Marshalsea,  to  the  Lord  Lieutenant,  under 
the  o9th  section  of  the  7  G,  4,  c.  74 — be  or  be  not,  first,  a  communi- 
cation made  to  an  official  person  in  the  discharge  of  a  public  duty; 
and  secondly,  if  so,  whether  that  duty  did  not  require  an  unreserved 
communication,  free  from  any  restraint  or  limitation  other  than  the 
discretion  of  the  individual  making  it.     First,  then,  the  59th  section 
of  the  Act  makes  it  the  duty  of  the  Inspectors-General,  or  either  of 
them,  from  time  to  time  (and  the  particular  times  are  left  to  their  or 
his  discretion),  to  visit,  amongst  other  gaols,  the  Marshalsea,  and  to 
examine  concerning  (amongst  other  things)  all  matters  connected 
with  the  expenditure^  discipline^  and    regularity    thereof;    and 
having  so  done,  the  Inspectors- General  are  severally  empowered 
and  required  to  report  thereupon  to  the  Lord  Lieutenant,  or  other 
Chief  Governor  or  Governors  of  Ireland,  or  to  the  Court  of  King's 
Bench  or  Judges  of  Assize,  whenever  they  ehall  see  occasion  so 
to  do.    1  think  it  cannot  be  doubted  that  the  conduct  of  an  officer 
of  the  Marshalsea  is  a  matter  concerning  the  discipline  and  regu- 
hirity  of  that  gaol.      The  report  in  question  followed  an  inquiry 
or  examination  concerning  such  conduct  by  the  Inspector-General 
who  made  it ;  and  it  was  made  to  the  Lord  Lieutenant  for  the  time 
being.     I  take  it  therefore  to  be  quite  clear  that  the  report  must  be 
considered  a  communication  made  to  an  official  person  in  the  dis- 
charge of  a  public  duty — a  duty  imposed  by  Act  of  Parliament  on  a 
public  officer.      Theny  secondly^  when  does  the  Legislature  provide 
that  this  duty  shall  arise?     The  answer  is,  the  duty  is  to  arise 
whenever  after  an  examination  made  the  officer  shall,  in  the  exer- 
cise of  his  discretion,  see  occason  to  make  a  report  upon  the  subject 
of  that  examination ;  his  duty  is  not  simply  to  return  evidence  taken 
before  him  (if  any),  but  to  report  upon  the  matter  examined  into 
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T.  T.  1865.  wheneyer,  in  his  discretion,  the  public  interest  requires  that  he  shall 
Wi.->« \     do  so ;  for  this  I  take  to  be  the  plain  meaning  of  the  words  "  when- 
ever they  shall  see  occasion  so  to  do.''    Now,  I  cannot  conceive  how 

CONNELLAN.  the  Legislature  could  more  distinctly  show  its  intention  that  the 
communication  should  be  wholly  unreserved  and  unfettered.  The 
Inspector-Greneral  is  to  judge,  in  the  free  exercise  of  his  discretion, 
whether  the  circumstances  require  a  report ;  and,  if  he  come  to  the 
conclusion  that  they  do,  it  is  absolutely  his  duty  to  report.  I  can- 
not doubt  but  that,  if  communications  of  this  nature  were  subject  to 
production  in  a  Court  of  Justice,  at  the  suit  of  a  particular  indi- 
vidual, the  free  exercise  of  the  discretion  on  which  the  duty  arises 
would  be  seriously  interfered  with ;  and  it  seems  obvious  that  the 
considerations  of  public  interest  which  in  the  mind  of  the  officer 
create  the  duty,  must  form  in  nearly  every  case  a  part  of  the 
communication.  It  seems  to  me  therefore  clear  upon  authority 
that  the  document  in  question  comes  within  the  rule  of  exclusion  to 
which  I  have  referred.  It  was  said  indeed  that  the  Act  of  Parlia- 
ment itself  shows  that  the  report  under  the  d9th  section  was  not 
intended  to  be  of  a  secret  or  confidential  nature,  and  that  it  actually 
contemplates  a  public  use  being  made  of  it,  and  even  the  particular 
use  of  production  in  a  Court  of  Justice.  I  do  not  stop  to  inquire 
whether  there  be  not  some  ambiguity  in  this  use  of  the  words 
"secret''  and  *' confidential ;"  but,  for  the  purpose  of  this  argument, 
it  is  said  that,  by  the  provisions  of  the  59th  section,  the  report 
therein  mentioned  may  be  made  to  the  Court  of  King's  Bench,  or  to 
the  Judges  of  Assize,  as  well  as  to  the  Lord  Lieutenant;  and  it  is 
asked  whether  a  Court  of  Justice  or  Judges  of  Assize  could  be 
considered  the  proper  depositories  of  a  public  confidential  communi- 
cation ?  To  this  I  answer,  unquestionably  not,  in  my  opinion,  if  the 
communication  be  made  to  the  Court  of  Justice  or  the  Judges,  as 
the  foundation  of  any  judgment  to  be  pronounced  by  them.  But  I 
can  perfectly  understand  that  the  Court  or  the  Judges  may,  with 
reference  to  particular  duties  imposed  upon  them  by  the  Act  itself, 
be  proper  recipients  of  communications  of  a  nature  not  subject  to 
production  within  the  rule  of  law.  It  is  sufficient  for  me  to  refer  to 
the  112th  section  of  the  Act  as  to  the  Court  of  King's  Bench,  and 
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to  the  ]34th  section  of  the  Act  as  to  both  that  Court  and  the  Judges  T.  T.  1866. 
of  Assise,  as  containing  particular  duties  to  be  performed  by  them     < .  ■  ^^L' 
respective]/,  with  reference  to  which  such  communications  might  be 
of  great  importance.      Whether  the  selection  of  a  Court  of  Justice  conhellan, 
or  Judges  for  the  purpose  of  performing  such  duties  was  or  was  not 
a  wise  one,  is  a  question  with  which  we  have  nothing  to  do.     For 
the  purpose  of  the  same  argument  it  is  said  that,  by  the  60th  section 
of  the  Act,  if  any  Inspector- Greneral  shall,  in  any  report  required  to 
be  made  by  him,  knowingly  state  anything  false,  he  shall  be  thence- 
forth incapable  to  hold  the  said  office,  and  shall  lose  and  forfeit  the 
same ;  and  it  is  asked  how  is  it  possible  that  the  guilt  which  creates 
this  incapacity  and  avoidance  of  the  office  can  be  established  other- 
wise than  by  a  judicial  proceeding  in  which  the  report  shall  be 
produced  ?    My  apswer  is,  I  think  it  is  not  possible ;  I  know  of 
no  mode  in  which  such  guilt,  involving  incapacity  and  avoidance 
of  office,  can  be  established,  but  by  such  judicial  proceeding.      The 
Lord  Lieutenant  may  by  his  order  remove  the  officer  if  he  will ;  but 
if  he  does,  it  is  his  order  that  avoids  the  office,  and  not  the  guilt, 
though  twenty  prisoners'  private  inquires  had  been  made  before  him 
or  his  Attorney-General.  But  if  the  Act,  for  public  interests,  makes 
snch  a  proceeding  necessary,  then,  upon  the  question  of  production 
of  the  report,  the  conflict  is  between  the  public  interests,  in  which 
case  one  or  other  must  give  way;  and  the  Act,  by  rendering  the 
proceeding  necessary,  has  itself  determined  which  shall  give  way. 
Bat  the  rule  of  law  on  which  I  rely  relates  to  a  conflict  between  the 
poUic  interest  and  the  interest  of  a  private  individual  at  whose  suit 
the  production  of  the  document  is  demanded. 

On  these  grounds,  I  think  that  my  Lo&d  Chxbf  Babon  at  the 
trial  rightly  refused  to  allow  the  report  in  question  to  be  produced, 
and  that  the  cause  shown  on  the  part  of  the  defendant  ought  to  be 
allowed. 

Deast,  B.,  concurred. 

Leave  to  appeal  refused. 


VOL.  17.  10  L 
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H.  T.  1866. 
Exchequer. 


Jan.  30. 

E.  T.  1865.  O'REILLY  v  RICHARDSON  and  Another.* 

May  12,  29. 

An  acceptance  Xhis  was  an  action  by  Michael  O'Reilly  aeainst  Thomas  and  Joseph 
in  the   words  ^  ^    ^  "^ 

'*  for  Richard-  Richardson,  <*  For  that  the  defendants,  on   the    15th   of  January 

ton  and   Son, 

Thomas  Pop-  *'  1864,  by  their  bill  of  exchange,  now  over  due,  directed  to  the  de- 

eqniyalent,  ac-  '*  fendants  by  the  style  and  title  of  Thomas  Richardson  &  Son, 

Law    Mer-       *' required  the  defendants  to  pay  to  the  plaintiff  £100,  six  months 

forai^*  ••per      "  ^^"^  ^*^® »  *"^  ^^®  defendants,  by  the  style  and  title  aforesiud, 

S^a?d  sS^'  "  ac<»Pt«^  ^^^  sai^  ^^^  ^"^  ^>d  n<>*  P»y  ^"^  8*""®-"     T*^®"  followed 
'^*^™"q.?°^  the  ordinary  money  counts.     Defences : — a  traverse  of  the  accept- 

former  expres-  gnee   as   alleged ;    a   traverse   of  the    money  counts,  and  set-off. 
sion  does  not, 

like  the  latter,  Replication  to  the  plea  of  set-off. 
import  a  spe- 
cial and  limit-       The  case  was  tried  before  the  Lord  Chief  Babon,  at  the  sittings 
ed  authority  to 
do  a   specific  after  Michaelmas  Term  1864. 

act  *  nor  does 

it  pnt    the  '^^^  plaintiff,  a  printer  in  Dublin,  stated  that  he  had  had  dealings 

bSir^acwpted  "^^^  ^^®  defendants,  who  were  booksellers  in  Dublin  and   Derby, 

m)o?*di»OT^'  and  resided  in  the  latter,  for  eighteen  years  prior  to  1863.    Popple 

Teiy,  whether  ^^g  ^^  g^j^  manager  of  the  defendants'  house  in  Dublin.  The 
the  agent  has  ° 

exceeded  his  plaintiff  had  cross  accounts  with  the  defendants ;  during  all  that 
anthonty.  ^ 

Acceptance  in  time  he  drew  bilb  of  exchange  upon  the  defendants,  and  they  drew 
Richardson  Upon  him.  When  the  defendants  drew  upon  the  plaintiff.  Popple 
^omas^Pop.  ^'^^^  ^^®^>^  name ;  he  did  the  same  when  the  plaintiff  drew  upon 
TOwnwi^^  b^  *^®  defendanto.    Popple  always  purported  to  draw  "  for  Richardson 

the  general  ^nd  gon."  That  was  the  name  over  the  defendants*  shop.  The 
rue  of  law  ap-  ^ 

pUcable  to  bill,  the  subject  of  the  action,  was  dated  the  15th  of  January  1864, 
prmcipal    and 

agent.  There-  and  was  a  renewal  of  one  at  six  months,  dated  the  12th  of  July 
fore  the  coarse 

<tf  dealing  by   1863.    The  bill  and  its  renewal  were  accepted  as  follows: — "  Ac- 
the  agent  act- 
ing   for    his  copied  for  Thomas  Richardson  &  Son,  Thomas  Popple."     Popple 

third  parties,  is  ^^^  frequently  borrowed  small  sums  of  money  from  the  plaintiff,  to 
evidence  to  go 

to  a  jniy  towards  determining  the  extent  of  the  agent's  anthoritj. 
It  is  not  neoessaiy  to  serve  notice  of  motion  for  libert7  to  appeal. 

*  Coram  PiooT,  C.  B.,  UnoHKS  and  Deast,  BB. 
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take  up  bills  (as  Popple  alleged)  of  Richardson  &  Son,  which  were  H.  T.  1865. 
all  duly  repaid.     AU  the  plaintiff's  dealings  with  Richardson  &  Son     .^^^^^: 
were  through  Popple.     Popple  told  the  plaintiff  when  he  passed  the      ^  »eillt 
bill  now  sued  on,  that  its  proceeds  were  required  to  take  up  a  bill  of  richabdson 
Richardson  &  Son  which  was  coming  due.     Popple  left  the  country 
when  the  renewal  fell  due. 

A  witness  named  Mullany  stated  that  he  had  brought  an  action 
against  the  defendants  upon  an  acceptance  in  the  name  of  Richard- 
son &  Son,  by  Popple,  and  had  been  paid  the  amount. 

Several  witnesses,  on  behalf  of  the  plaintiff,  stated  that,  in  the 
coarse  of  their  dealings  in  Ireland  with  Richardson  &  Son,  Popple 
had  accepted  bills  *'  for  Richardson  &  Son."    The  defendant  Thomas 
Richardson  stated  that  Popple,  his  agent  in  Dublin,  had  authority 
to  sell,  to  receive  money,  and  to  give  receipts.    He  had  no  authority 
to  accept  bills.     Defendant  never  remitted  money  to  Popple,   nor 
had  Popple  ever  applied  to  him  to  remit  money  to  meet  demands 
upon  the  defendants.    Popple  never  had  any  authority  to  borrow 
money.     He  had  authority  to  give  credit,  and  to  take  bills.     The 
travellers  of  the  firm  used  to  send  bills  to  Popple  to  fill  up  in  the 
names  of  ^'  Thomas  Richardson  &  Son."      Popple  never  had  a 
irrittcn  authority  to  draw  bills  i  but  defendant  understood  that  he 
drew  bills  *'for  Thomas  Richardson  &  Son,  Thomas  Popple."     First 
heard,  on  the  23rd  of  February  1863,  through  the  Royal  Bank, 
Ireland,  that  Popple  had  accepted  bills  in  the  name  of  the  defend- 
ants, in  consequence  of  notice  that  the  bill,  upon  which  defendants 
were  afterwards  sued  by  Mullany,  and  which  they  paid,  was  over  due. 
At  the  close  of  the  case.  Counsel  for  the  defendants  called  upon 
his  Lordship  to  direct  a  verdict  for   the  defendants  upon  these 
grounds — ^viz.,  that  there  was  no  evidence  that  Popple  had,   in 
January  1864,  any  express  or  implied  authority  to  accept  the  bill  in 
question  on  account  of  the  defendants;  and  that  as  the  bill  pur- 
ported to  be  drawn  by  procuration,  the  plaintiff  had  distinct  notice 
that  he  was  dealing  with  a  person  having  limited  authority,  and  he 
was  bound  to  ascertain  whether  the  authority  extended  to  the 
acceptance  of  that  particular  bill.    The  Lord  Chief  Baboh  refused 
80  to  direct  the  jury ;  and  left  it  to  them  to  say,  whether  Popple  had 
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H.  T.  1865.  any  authority,  express  or  implied,  to  accept  bills  for  the  defendants ; 
<— ^yV».»     and  whether  the  defendants,  by  their  acts,  permitted  him  to  hold 
himself  out   to  those   who   dealt  with  them  as  a  person   having 
BiCHABDSON  authority  to  accept  bills  in  their  name. 

The  jury  found  for  the  plaintiff  upon  all  the  issues.  A  con- 
ditional order  for  a  new  trial,  upon  the  grounds  of  misdirection  and 
the  reception  of  illegal  evidence,  having  been  obtained  by  the 
defendants — 


Maedonogh^  Purcell,  and  Carton,  showed  cause. 

The  general  course  of  dealing  between  the  plaintiff  and  defend- 
ants, and  the  general  course  of  dealing  between  the  defendants  and 
the  public,  were  rightly  left  to  the  jury  as  matters  from  which  they 
should  judge  whether  the  defendant  had  allowed  Popple  to  act  as 
their  general  agent.  If  they  did  do  so,  they  are  liable,  although 
Popple  may  have  exceeded  his  authority :  Smith  v.  Maguire  {a). 
The  general  course  of  dealing  between  the  public  and  the  defendants 
was  also  material  for  the  jury,  from  whence  they  might  infer  a 
general  authority  to  Popple.  The  admission  by  the  defendants  of 
their  liability  upon  an  acceptance  in  their  name  by  Popple,  is  strong 
evidence  confirmatory  of  a  general  authority  to  Popple  to  accept  bills 
in  the  name  of  the  defendants:  Llewellyn  v.  Winhworth{b)\ 
Bather  v.  Gingell  (c) ;   1  Taylor  on  Evidence  (4th  ed.),  p.  736. 

BtUtj  James  Robinson,  and  William  Duggan,  for  the  plaintiff. 

The  admission  of  Popple's  authority  to  accept  bills  in  the  name 
of  the  defendants,  when  they  allowed  judgment  to  go  by  default 
upon  one  bill  accepted  "for  Richardson  &  Son,  Thomas  Popple," 
applies  only  to  that  particular  case  ;  that  admission  is  not  admissible 
in  evidence  in  the  present  case :  HoU  v.  Myers  {d).  How  far  an 
admission  before  arbitrator  is  admissible,  Doe  d.  Lloyd  v.  Evans  {e). 

The  form  of  the  acceptance  "for  Richardson  &  Son,  Thomas 
Popple,"  was  equivalent  to  an  acceptance  "  per  procuration,"  or,  as 

(a)  3  H.  &  N.  554.  {by  13  M.  &  W.  596. 

(c)  3  Esp.  60.  (d)  9  Car.  &  P.  191. 

(e)  3  Car.  &  F.  219. 


COMMON  LAW  REPORTS.  77 

it  is  asoallj  written  "  per  proc.,"  and  therefore  the  plaintiff  had  H.  T.  1865. 
notice  that  the  acceptor  had  but  a  limited  authority,  and  that  if  the       »c  equtr. 


O  REILLY 

eipal:  Stagg  v.  EUioU{a).  bichardson 


agent  exceeded  his  authority,  he  had  no  remedy  against  the  prin- 


Pwreell^  in  reply. 

The  acceptance  upon  the  bill  in  question  is  not  **  per  procuration." 
Stagg  t.  Elliott  does  not  weaken  the  force  of  Smith  v.  Maguire  {b). 
The  law  and  the  cases  relating  to  the  powers  and  duties  of  agents 
towards  their  principals  is  summed  up  in  Smith's  Mercantile  Law, 
7th  ed.,  pp.  130-132.  The  submission  to  a  judgment  by  default  of 
the  defendants  upon  an  acceptance  in  their  name  by  Popple  was 
coofinnatory  of  his  authority  to  accept  bills :  Rahey  y.  Gilbert  (c)  ; 
Barhtr  y.  Gingell  (d) ;  Collett  y.  Lord  Keith  {e).  The  plaintiff 
had  no  notice  that  in  1860  the  defendants  withdrew  from  Popple 
the  authority  to  accept  bills. 

The  Lord  Chief  Baron  deliyered  the  judgment  of  the  Court.  £^  «p^  jgg^ 
Haying  alluded  to  some  unimportant  questions  raised  in  the  case,  he       ^^  ^^* 
proceeded  : — 

It  was  argued,  on  the  part  of  the  defendant,  that  the  form  of  the 
acceptance  by  which  Popple  accepted  the  bill  '*  for  Richardson  and 
Son,"  made  it  equiyalent  to  an  acceptance  *'  by  procuration  of 
Richardson  &  Son,"  and  brought  the  case  within  the  authority  of 
those  cases  in  which  it  has  been  considered  that  an  acceptance  in 
that  form  shows  that  the  agent  is  acting  under  a  special  authority, 
and  in  which  it  has  accordingly  been  held  that  the  party  taking 
such  an  acceptance  takes  it  at  the  risk  of  failing  to  recoyer  upon 
it  against  the  alleged  principal,  if  the  authority  has  not  been 
pursued :  Atwood  y.  Mannings  (f)  ;  Alexander  y.  Mackenzie  (g)  ; 
Stagg  y.  EUioU{h)  ;  Eyre  y.  M'Dowell(i). 

(a)  12  Com.  B..  N.  S.  373.  (b)  3  H.  &  N.  554. 

(c)  6  H.  &  N.  536.  (^d)  3  Esp.  60. 

(0  4  Esp.  212. 

09  7  B.  &  C.  278 :  S.  C,  1  Man.  &  Ryl.  66. 

{g)  4  Com.  B.  766;  S.  C,  13  Jur.  346;  18  Law  Jour.,  N.  S.,  C.  P.  94. 

(A)  12  C.  B.,  N.  S.  373;  S.  C,  81  Law  Jour..  C.  P.  271. 

(i;  14  It.  Com.  Law  Bep.  314. 
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E.  T.  1865.        The  rale  so  laid  down  applies  expressly  to  acceptances  or  in- 

' >_    ,  dorsements  "  by  procuration/'  or,  in  the  abbreviated  form,   "  per 

proc." — forms  well  known  in  mercantile  usage.  The  rules  so  applied 

BICHARD80N  to  tliose  forms  **  extends  " — as  Mr.  Justice  Byles  observe  sin  Stagg  v. 

"  Elliott  (a) — *'  all  over  Europe  and  America ;  and  this  is  the  way 
*'  in  which  it  is  understood  all  over  the  world." 

What  is  meant  by  the  form  of  acceptance  which  refers  to  a 
"  procuration  "  is  clearly  explained  by  Professor  Story  in  his  book 
on  Agency^  section  72 : — *'  Where  an  authority  purports  to  be  derived 
"  from  a  written  instrument,  or  the  agent  expressly  signs  the  con- 
'*  tract,  or  other  paper,  introduced  with  the  words  '  by  procuration,* 
"  as — if  he  signs  '  by  procuration  of  A  B  '  (his  principal),  '  G  D*  (the 
"  agent) — in  such  a  case  the  other  party  is  bound  to  take  notice  that 
"there  is  a  written  instrument  of  procuration ;  and  he  ought  to 
*'call  for  and  examine  the  instrument  itself,  to  see  whether  it  justi- 
"  fies  the  act  of  the  agent ;  for,  under  such  circumstances,  it  is  but 
*'  a  reasonable  precaution  and  exercise  of  prudence ;  and  he  is  put 
"  upon  inquiry.  And,  if  from  his  omission  to  examine,  he  should 
'*  encounter  a  loss  from  the  defective  authority  of  the  agent,  it  is 
"  properly  attributable  to  his  own  fault,  since  he  must  know  that  he 
"has  no  other  security  than  his  reliance  upon  the  credit  of  the 
"  agent."  This  passage  in  Story  on  Agency  is  cited  by  Mr.  Justice 
Byles  in  his  judgment  in  Stagg  v.  Elliott  (h).  The  case  of  Atwood 
Y,  Mannings  is  cited  by  Professor  Story  towards  the  close  of  the 
section.  I  apprehend  it  was  in  reference  to  that  import  of  the 
terms  "by  procuration,"  which  Professor  Story  has  ascribed  to 
them,  namely,  that  they  indicate  a  written  "  procuration  "  or  autho- 
rity, that  Mr.  Justice  Bay  ley  says  (0),  that  a  person  taking  a  bill 
accepted  in  that  form  "  must  take  it  upon  the  credit  of  the  party 
"who  assumes  the  authority  to  accept;  and  it  would  be  only 
"  reasonable  prudence  to  require  the  production  of  that  authority." 
The  authority  cannot  be  produced  unless  it  is  in  writing. 

The  principle  of  those  decisions  would,  I  apprehend,  necessarily 
apply  to  any  other  form  of  words  which  should  distinctly  import 

(a)  12  C.  B.  382.  (6)  12  C.  B.,  N.  8.  381. 

(e)  7  B.  &  C.  283. 
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tKat  the  agent  did  the  act  under  a  special  and  limited  authority,  E.  T.  1865. 

.  „  ,, ,  Exchequer, 

as,  by  referring  expressly  to  a  "  power  of  attorney,    or  a  "  letter      * — ,^ — t 

of  instructions,"  from  his  principal.      In  all  the  decisions  which  ^ 

have   been    cited,  the  Judges  rested  their  judgments  upon  the  bichabdson 
fact  that  the  act  of  the  agent,  in  accepting  *^hy  procuration," 
referred  in  terms  to  a  special  and  limited  authority;   and  thus, 
by  the  very  act  in  question,  showed  to  the  person  who  trusted 
him  that  his  authority  was  not  general,  but  restricted  and  defined. 
In  Aiwood  v.  Mannings  (a)  the  Judges  founded  their  judgments 
upon  the  form  of  the  acceptance  '*  by  procuration."     In  Alexander  ' 
T.  M^Kenzie  {h)  Mr.  Justice  Coltman  says  : — **  If  this  banking 
<<  company  had  been   in  the  habit  of  allowing  their  cashier  or 
^  manager  to  indorse  bills  on  their  behalf,  that  would  have  imported 
"a general  authority;  and  the  public  would  not  have  been  bound 
"  to  inquire  into  the  circumstances,  or  the  precise  extent  of  such 
"aothority.     They  have  not,  however,  done  so  here;  but  in  every 
**  instance  the  indorsement,  by  the  form  of  it,  bears  an  intimation 
"  to  the  public  that  the  manager  acts  under  a  special  authority ; 
"and  therefore  the  persons  into  whose  hands  the  bills  might  come, 
"were  bound  to  see  that   the   authority   was  properly  pursued." 
The  language  of  Mr.  Justice  Maule  contains  a  clear  and  accurate 
exposition  of  what  seems  to  be  indicated  by  the  current  of  these 
aathorities ;  he  says : — "According  to  the  evidence  given  in  this 
"cause,  every  bill  that  was  accepted  or  indorsed  by  Bleckly,  the 
"manager,  was  accepted  or  indorsed  with  an  express  intimation 
^'that  the  acceptance  or  indorsement  was  done,  under  a  special 
"  and  limited  authority.     The  whole  course  of  business  proved  had 
"reference  to  bills  so  accepted  and  indorsed  only.      The  case  is 
"therefore  removed  out  of  that  class  of  cases  where  the  extent 
"of  the  authority  is  to  be  inferred  from  its  exercise;  and  the 
"mode  of  exercising  it  does   not  import  any  limitation  of  the 
"authority."    In  that  case,  which  was  an  action  against  a  public 
officer  of  a  banking  company,  sued  as  such,  the  question  arose 
upon  an  indorsement  in  this  form— -"Per  proc,  Newcastle-upon- 
Tyne  Joint-stock  Banking  Company;  H.  Bleckly,  manager."    In 

(a)  7  B.  &  Cr.  283,  284,  285.  (6)  6  Com.  B.  773. 
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£.  T.  1865.   Grant  v.  Norway  (a)  Lord    Chief   Justice   Jervis  distinguishes 

Excheouer, 

v«i— V '     between  evidence  of  other  acceptances  with  the  words  *'  per  proc," 

o'beullt  ,      . ,  /,     ,  . .  ,  ,   .      , 

^  and  evidence  of  other  acceptances,  which  were  general,  in  the  name 

BICHARD80N  of  the  principal,  and  ''  which  would  be  evidence  of  a  general  autho- 
rity to  accept  in  the  name  of  the  principal."    In  Stagg  v.  Elliott  (6) 
Mr.  Justice  Byles,  after  referring  to  the  authorities  before  cited, 
says : — '*  The  result  of  the  decisions  seems  to  be  this,  that  the  way 
'*  in  which  this  bill  was  accepted  is  the  legitimate  way  of  showing 
"  the  fact  that  the  acceptor  has  only  a  special  and  limited  autho* 
**  rity.    Further,  it  is  to  be  observed  that  the  rule  depends  upon  the 
"  law  merchant,  which  extends  all  over  Europe  and  America ;  and 
'*  this  is  the  way  in  which  it  is  understood  all  over  the  world."     It 
appears,  from  the  reports  of  Stagg  v.  Elliott  (c),  that  both  Lord 
Chief  Justice  Erie  and  Mr.  Justice  Willes,  in  the  course  of  the 
argument  upon  the  case  of  Smith  v.  Maguire  {d)  being  cited,  dis- 
tinguished between  the  case  in  which  there  was  evidence  of  general 
authority  to  accept  bills,  and  the  case  before  them,  in  which  the 
evidence  was  only  of  frequent  payments,  by  the  defendant,  of  other 
bills  accepted  by  the  alleged  agent  in  a  similar  manner ;  that  is, 
'*  per  pro.  of  William  Elliott,  George  Elliott."      William  Elliott, 
the  defendant  in  the  action,  was  the  alleged  principal,  and  George 
Elliott  was  the  alleged  agent. 

Although  it  was  argued  strenuously  before  us  that  the  acceptance 
by  '*  Thomas  Popple,  for  Richardson  &  Son,"  imported  the  same 
thing  as  an  acceptance  '^  by  procuration  of  Richardson  &  Son,"  and 
must  abide  the  same  rule,  yet  no  authority  was  cited  in  support 
of  this  alleged  analogy ;  and  the  reason  of  the  rule,  as  expounded 
in  the  authorities  in  which  it  has  been  applied,  appears  to  me  very 
plainly  to  negative  any  such  analogy.  The  words  '*  by  procura- 
tion "  are  construed  as  importing  a  reference  to  a  special  and  limited 
authority.  The  words  ''for  Richardson  &  Son"  refer  to  no  special 
or  limited  authority ;  they  appear  to  be  within  the  very  terms  in 

(a)  10  Com.  B.  688-9.  (6)  12  C.  B.,  K.  S.  881-2. 

(c)  12  C.  B.,  N.  S.  377;  S.  C,  31  Law  Jonr.,  C.  P.  261. 

(<0  3H.  &N.  564. 


COMMON   LAW  REPORTS.  81 

^^'cli  Mr.  Justice  Maule,  in  Alexander  ▼.  3PKenzie  (a),  describes  £.  T.  1665. 

we  elm  of  cases   which   he  contrasts   with  those  in  which  the     < ,     »       ^ 

o'kkillt 

10ceptaoce  or  indorsement  is  expressed  to  be  made  **by  procuration."  ^ 

"  The  case,"  he  says,  **  is  removed  out  of  that  class  of  cases  where  bichaboson 
'^tlie  extent  of  the  authority  is  to  be  inferred  from  its  exercise^ 
**at9d  the  mode  of  exercising  it  does  not  import  any  limitation 
"  of  Ae  authority.''     The  words  ''  for  Richardson  &  Son  "  do  not 
import  any  limitation  of  the  authority ;  they  signify  nothing  more 
than  that  the  acceptor  acted  as  the  agent  of  the  firm  in  accepting 
the  Mil.     Being  in  their  very  terms  indefinite,  their  primary  import 
is  that  of  indicating  a  general  authority  to  act  for  the  agent's  prin- 
cipaL    It  was  conceded  in  the  argument  (and  the. contrary  could 
not  be  contended  consistently  with. the  authorities)  that  the  accept- 
ance of  the  agent,  using  the  name  of  his  principal,  and  not  using  his 
own,  if  followed  .by  recognition  of  his  act,  by  the  payment  of  his 
aeceptance  so  made,  or  otherwise,  would  be  evidence  of  his  general 
authority  to  accept.      But  the  act  of  accepting  in  the  name  of 
another,  and  of  delivering  the   acceptance  so  made,  is  only  the 
indication,  by  such  act,  of  precisely  what  is  expressed  by  the  accept- 
anoe  in  the  form  of  that  which  was  made  in  the  present  case. 
Wheii  Popple  accepted  or  indorsed,  using  the  name  or  form  of 
'*  Richardson  &  Son,"  without  more  (as  he  appears  to  have  done 
on  several  occasions),  bills  to  persons  who  knew  that  his  name  was 
Popple,  and  not  Richardson,  and  who  dealt  with  him  as  the  known 
agent  of  the   Richardsons,  he  announced  that  he  so  accepted  or 
indorsed  for  *' Richardson  &  Son,"  as  fully  and  clearly  as  he  did 
when  he  accepted  or  indorsed  a  bill  '*  for  Richardson  &  Son,"  sub- 
scribing his  own  signature  to  those  words.    It  is  true  that  they  to 
whom  bills  of  the  former  class  were  afterwards  transferred  or  nego« 
ciited  may  or  may  not  have  known  that  those  bills  were  accepted  in 
the  handwriting,  not  of  either  of  the  Richardsons,  but  of  Popple, 
the  manager  of  their  house  in  Dublin.    But  the  drawer  of  bills 
who  received  them  from  Popple,  accepted  by  him  in  the  name 
of  Richardson  &  Son,  knowing  Popple's  signature  (as  Mr.  Mullany, 
for  a  series  of  years  prior  to  1860),  or  who  saw  him  so  accept  them 

(a)  6  Com.  B.  775. 

TOL.  !?•  1 1    L 
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E.  T.  1865.  (as  Mr.  Tallon),  was  as  fully  aware  that  Popple  accepted   *'  for 

JEtchequer. 

^■-y  '     '     Richardson  &  Son "  as  if  Popple  had  declared  in  writing  that  he 

did  so  by  putting  those  words  with  his  own  signature  subscribed 
RICHARDSON  across  the  bill.     On  this  ground,  I  think  the  case  before   us,  in 

which  the  acceptance  contained  no  such  words  as  "  by  procuration," 
or  any  form  of  words  referring  to  any  special  or  limited  authority, 
is  not  within  the  rule  applied  in  Alexander  v.  M*Kemie^  and  the 
other  cases  of  the  same  class  to  which  I  have  referred ;  and  if  that 
be  so,  it  must  be  governed  by  the  general  rule  of  law  applicable  to 
"  principal  and  agent,**  and  to  the  liability  of  the  principal  for  the 
acts  of  the  agent.  That  rule  may  be  stated  in  the  terms  used  in 
Smithes  Mercantile  Law,  p.  132,  6th  ed. — "That,  where  the  autho- 
rity of  the  agent  is  to  be  inferred  from  the  conduct  of  the  principal, 
"  the  extent  of  the  agent's  authority  is  (as  between  the  principal 
"  and  third  parties)  to  be  measured  by  the  extent  of  hi»  actual 
*'  employment :"  and,  further,  that  "  he  who  accredits  another,  by 
*'  employing  him,  must  abide  the  effects  of  that  conduct,  and  will 
"be  bound  by  contracts  made  with  innocent  third  persons,  in 
"the  seeming  course  of  that  employment,  whether  the  employee 
"  intended  to  authorise  them  or  not."  The  latter  part  of  this  rule 
of  law  is  laid  down  in  different  terms,  but  to  the  same  effect,  in 
Siory  on  Agency^  sec.  127;  which  was  in  substance  adopted  by 
Sir  John  Romilly,  in  his  elaborate  judgment  in  the  recent  case  of 
Pole  V.  Leash  (a),  and  by  Lord  Kingsdown,  in  the  same  case  in 
the  House  of  Lords  (6).  It  is  nowhere  more  clearly  expounded 
than  by  Lord  Chief  Baron  Pollock  in  his  judgment  in  Smiih  v. 
Maguire(c).  Although  I  prefer  that  our  judgment  should  be  rested 
on  the  ground  that  the  general  form  of  the  acceptance  in  the  case 
before  us  exempts  it  from  the  application  of  the  authorities  which 
have  dealt  with  acceptances  and  indorsements  "by  procuration," 
yet  I  wish  not  to  be  understood  as,  acceding  to  the  argument 
that  if  this  were  an  acceptance  "  by  procuration,"  the  other  evi- 
dence in  the  present  case  would  not  have  warranted  a  verdict  for 
the  plaintiff*    It  is  to  be  remembered  that  there  was  ample  evidence 

(a)  28  Beav.  562.  (6)  9  Jar.,  N.  S.  834. 

(0  3  H.  &  N.  560. 
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of  large  trust  reposed  by  the  defendants  in  Popple ;  of  his  having  £•  T.  1865. 

Eaehequer. 
accepted  bills  in  their  names  for  a  series  of  years; 'of  these  accept-      • ^ ' 

o'beillt 
ances  having  been  recorded  in  the  bill-book  kept  by  him  in  the  ^^ 

boose  in  Dublin  ;  of  some  of  these  acceptances  having  been  entered  bichardsow 
in  the  ledger ;  of  those  books  being  so  kept  that  the  senior  partner 
of  the  defendants'  finn^  on  the  occasion  of  his  visits  to  Dublin,  had 
full  means  of  access  to  them ;  of  Popple's  transmitting  weekly  ac- 
counts of  his  dealings  to  the^  defendants  at  Derby,  and  of  those 
acceptances  having  been  paid.     Popple  residing  in  Dublin,  and  the 
defendants  residing  in  Derby,  there  was  evidence  that  Popple  was 
employed  for  a  series  of  years  as  the  general   manager  of  their 
business  in  Dublin.      Upon  the  entire  of  the  evidence  given  at 
the  trial,  there  were  ample   grounds  for  inferring  that  the   con- 
duct of  the  defendants  in  their  dealings  with  Popple  was  such  as 
to  induce  those  with  whom  they  dealt,  and  even  to  induce  Popple 
himself,  to  believe  that  Popple  had  authority  to  accept  bills  for 
them.     Now,  in  none  of  the  cases  in  which  the  rule  as  to  acts 
done  *'  by  procuration "  has  been  applied  to  limit  the  principal's 
liability  to  the  agent's  actual  authority  was  there   any  evidence 
of  general   authority  to  accept   bills   for   the   principal.     In  none 
was  there  any  evidence  of  previous  recognition  of  acceptances  or 
iodorsements,  save  of  acceptances  or  indorsements  bearing  on  the 
face  of  them  a  reference  to  a  procuration — that  is,  to  a  special 
authority.     It  Alwood  v.  Mannings  there  was  proof  of  two  pre- 
vious acceptances   which   had   been   paid,   each   purporting  to  be 
accepted  by  the  agent   "  by   procuration "   of  the  principal.     In 
Alexander  v.  Mackenzie  (which  dealt  with  an  indorsement  by  pro- 
curation) the  judgment  of  the  Court,  as  expressed  by  Mr.  Justice 
Coltman  and   Mr.  Justice   Maule,   was  rested  on   the   fact  that, 
according  to  the  evidence,  every  acceptance  or  indorsement  of  the 
agent  here  (by  the  terms  "per  proc"),  was  an  intimation 'to  the] 
public  that   the   agent  acted   under  a  limited   authority;  and   no 
evidence  of  general  authority  had  been  given  at  the  trial.    In  Snagg 
T.  EUioU  all  the  acceptances,  the  payment  of  which  by  the  defend- 
ant was  relied  on  as  evidence  of  the  principal's  recognition  of  the 
itlleged  agent's  authority  to  accept,  were  made  in  terms  *^  per  proc." 
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£.  T.  1865.  of  the  alleged  principaL    What  these  cases  decided  therefore  was, 

eguer^     ^^^^  where  a  defendant  is  sued  upon  an  acceptance  or  an  indorse* 

o  KBiLLT     m^ni  made  "  by  procuration,"  and  alleged  to  have  been  so  made  by 

BiOBABBSON  his  agent,  and  there  is  no  evidence  of  agency,  save  that   of  the 

defendant's  recognition  of  his  liability  on  bills  previously  accepted 
or  indorsed  by  the  agent  '*  per  proc."  or  "  by  procuration "  of  the 
defendant,  there  the  defendant  shall  not  be  bound,  unless  the  ac- 
ceptance was  made  by  the  agent,  acting  within  the  scope  of  his 
actual  authority.  To  that  extent  the  principle  of  those  deciaiooa  is 
of  great  importance,  and  ought,  in  my  opinion,  to  be  upheld,  as  a 
principle  founded  on  reason  and  justice,  as  well  as  on  general  com- 
mercial usage.  The  reference  to  a  "procuration"  indicates  a 
special  authority ;  and  is  understood  so  to  do,  as  Mr.  Justice  Byles 
observes,  in  commercial  circles  all  over  the  world.  The  recog- 
nition, by  the  principal,  of  such  an  acceptance  of  one  bill,  is  only 
an  admission  that  such  bill  was  accepted  by  the  agent  within  the 
scope  of  his  special  authority.  £ach  successive  admission,  so 
limited,  made  in  reference  to  each  of  several  successive  bills  simi- 
larly accepted,  is  only  a  recognition  of  the  same  limited  authority 
(unless  something  more  appears),  and  leaves  the  person  who  takes 
sueh  a  bill,  without  further  inquiry,  exposed  to  the  same  risk — 
namely,  that  the  bill  is  not  binding  on  the  alleged  principal,  because 
it  was  not  accepted  within  the  authority  previously  recognised :  that 
is,  within  the  limited  and  special  authority  which  was  referred  to 
in  the  aocepti^nce  of  the  last  bill,  as  well  as  in  that  of  the  first 
of  the  series. 

But  these  cases  do  not  decide,  that  where  there  is  other  evidence 
of  general  authority  to  accept,  there,  although  the  acceptance,  or 
although  several  acceptances,  were  expressed  to  be  made  "by 
procuration,"  the  principal  may  not  be  bound  by  the  nesult  of  the 
entire  evidence  taken  together  and  as  a  whole.  .  Neither  do  they 
decide  that  he  will  not  be  bound,  if  proof  be  given  by  other  evi- 
dence, that  he  has  so  dealt  towards  his  agent  and  towards  those 
with  whom  both  have  been  dealing,  as  to  hold  the  agent  out  to  the 
world  as  having  a  general  authority  to  accept  bills  on  his  behalf* 
Under  such  circumstances  the  principal  may  be  precluded  from 
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deaying  that  there  w^  a  procuration  or  authority  co-extensive  with  E.  T.  1865. 

the  authority  which  he  has  made  the  public  believe  to  exist ;  and     ^—  ■  /^ 

that  he  wiU  be  so  bound  is  a  proposition  which  has  not  been  nega- 

tived  by  any  decision.     In  PreseoU  v.  Flinn  (a)  the  action  was  by  uchardson 

indorsee  against  indorser  of  a  bill  of  exchange,  alleged  to  have  been 

indoned  to  the  plaintiff  by  the  agent  of  the  defendants.      The 

evidence  of  authority  consisted,  first,  of  proof  that  the  defendants 

bad  introduced  the  agent  to  their  bankers  as  their  confidential 

dflrk,  and  one  to  whom  the  bankers  were  to  pay  the  same  attention 

as  to  the  defendanta  themselves ;  and,  secondly,  of  proof  of  a  variety 

of  instances  in  which  the  clerk  had  drawn  checks,  and  some  in 

which  he  had  indorsed  bills,  expressing,  in  each  of  the  checks  and 

in  each  of  the  indorsements,  that  he  did  the  act  "  by  procuration  ** 

of  the  defendants.     Both  classea  of  evidence  were  submitted  to  the 

jury;  and  it  was  held  that  the  recognition  of  the  checks,  and  of 

the  indorsements,  was  properly  submitted  to  the  jury  as  evidence 

tending  (with,  of  course,  the  other  testimony)  to  establish  the  clerk's 

authority  to  bind  the  defendanta  by  the  indorsement.     In  Smith  v. 

Magwirtlb)   the    action    was    upon  a  charter-party,    signed,    at 

Limerick,  by  the  defendant's   brother,    "by  procuration"  of  the 

defendant,  who  resided  in  London,  but  who  carried  on  business  as 

a  oora  merchant  at  Limerick.    There  was  evidence  that  the  brother 

had  acted  in  Limerick  as  the  general  agent  of  the  defendant ;  and 

there  was  also  evidence,  that  the  brother  had   previously  signed 

charter-parties  for  the  defendant,  in  the  same  form,  however,  "  by 

procoration "  of  the  defendant.      Baron  Martin  asked  the  jury 

whether  the  brother  was  permitted  and  allowed  by  the  defendant  to  , 

act  as  his  general  agent  at  Limerick ;  and  told  them  that,  if  so,  it 

was  not  material  what  the  private  arrangement  between  them  was. 

The  verdict  was  for  the  plaintiff;  and  the  Court  upheld  the  ruling 

of  the  learned  Judge.    It  is  worthy  of  remark,  that  the  Judges  of 

the  Coort  of  Exchequer  who  decided  Smith  v.  Maguire  recognised 

the  decision  made  in  Alexander  v.  Mackenzie  ;  and  that  the  Judges 

oCiihe  C!ourt  of  Common  Pleas  who  determined  Seraggs  v.  Elliott 

(a)  9  Bing.  19.,  &  C..2  Moore  A  Scott,  18. 
(&}  3  H.  &  N.  654. 
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E.  T.  1865.  recognised  the  decision  made  in  Smith  y.  Me^uire,  apparently  on 

Exchequer.         .  j      i  .        i  «  . ,  -  « 

— -V—  >"       the    ground   that,    m   that  case  .there   was  evidence  of    general 

^^  authority.     Mr.  Justice  Keating  said,  at  the  close  of  the  judgment 

RICHARDSON  of  the  Court,  *^  Our  judgment  should  not  be  understood  as  at  all 

**  interfering  with  the  decision  of  the  Court  of  Exchequer  in  Smith 

^*  V.  Maguire^  which  does  not  necessarily  conflict  with  the  decisions 

"  here." 

I  prefer,  however,  as  I  have  said,  that  our  judgment  (as  to  this 
part  of  the  case)  should  be  rested  on  the  ground  that  the  acceptance 
in  the  case  before  us  was  neither  in  form  nor  in  substance  an 
acceptance  "  by  procuration,"  or  an  acceptance  indicating  a  special 
or  limited  authority ;  and  to  abstain  from  pronouncing  an  opinion 
as  to  how  the  case  might  have  been  dealt  with  if,  in  terms,  the 
acceptance  had  been  ''by  procuration"  of  the  defendants. 

I  have  dealt  with  this  last  topic  of  the  defendants'  argument  at 
some  length,  not  because  I  entertain  any  doubt  upon  it,  nor  merely 
because  the  defendants'  Counsel  pressed  it  rather  earnestly  on  the 
Court,  but  because  on  a  commercial  question  it  is  very  desirable 
that  not  only  the  decision  of  the  Court,  but  also  the  grounds  of  it, 
should  be  distinctly  stated  and  clearly  understood. 


May  29,  James  Robinson,  on  behalf  of  the  defendants,  applied  for  leave 

to  appeal. 

Purcell,  and  Carton,  contra. 

Notice  of  the  motion  should  have  been  served. 

PiGOT,    C.    B. 

Certainly  not ;  I  never  heard  of  such  a  thing.  Let  the  case  stand 
for  a  few  days. 

June  2,  Butt,  and  Duggan,  for  the  defendants. 

Purcellj  and  Carton,  for  the  plaintiff. 

PiooT,  C.  B. 

The  Court  should  carefully  consider  the  nature  of  each  case 
before  they  allow  an  appeal.  This  is  not  a  case  for  an  appeal. 
Popple  was  held  out  by  the  defendant  to  the  public  for  eighteen 
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years,  and  the  entire  management  of  his  affairs  was   intrusted  to  E.  T.  1865. 
him,  and  the  debts  and  contracts  entered  into  by  him  ought  to  be     ^  -^  _y^^^' 
paid  by  the  defendants.  ^ 

Appeal  refused.    No  costs  of  the  motion.       Richardson 


MATHEWS 

V. 

THE  DUBLIN  &  DROGHEDA  RAILWAY  COMPANY.* 


M.  T.  1865. 
Nov.  11,21. 


This  was  an  action  against  the  defendants  as  carriers  of  cattle.  The    delivery 

The  first  count  charged  a  breach  of  the  defendants'   contract  to  of  a  Railway 

provide  waggons  for  the  plaintiff's  cattle  at  a  reasonable  time  before  whOTe^stotion- 

the  starting  of  the  train  by  which  the  defendants  liad  contracted  ^^"ered*to 

to  convey  the   cattle.      Special  damages— That  "  the  plaintiff  in-  ^<^^  h^fr^m 

*' tended  to  offer  said  cattle  for  sale  in  Huntingdon,  on  Saturday  stations  in  Ire- 
land to  market 

'*the  19th  day  of  November  1864  ;  and,  by  reason  of  the  premises,  towns  in  Eng- 
land, eontain- 

*^the  plaintiff  was  unable  to  have  the  said  cattle  in  Huntingdon  ed  a   notice 

that    "  The 

'^QpOD  said  day  in  time  to  offer  the  same  for  sale,  and   lost  the  Company  will 

-.    .       .  «  ,        . ,  «       1  n    1  .  in  DO  case  be 

''sale  thereof;    and   said   cattle,  by  reason  of  the  premises,  were  responsible  for 

*' detained  upon  their  journey  from  Dublin  to  Huntingdon  longer  Uves^k^ris- 

ing  from  over- 
crowding any  waggon,  or  for  the  delivery  of  cattle  or  live  stock  at  any  particular 
time,  or  for  any  particular  market" 

Held,  that  such  stipulation  did  not  qualify  the  implied  contract  to  deliver  within 
a  reasonable  time,  but  only  prevented  the  question  of  reasonable  time  from  being 
affected  by  the  express  wish  of  the  consignor  to  have  his  cattle  delivered  at  a  parti- 
cular time,  or  for  a  particular  market. 

The  sailing  bills  of  a  Steam-packet  Company,  whose  vessels  formed  a  link  in  a 
through-bootung  system,  contained  a  condition  as  follows : — "  Cattle  to  be  forwarded 
by  this  route  are  received,  subject  to  this  express  stipulation,  that  if  it  shall  be 
found,  on  the  arrival  of  the  catUe  in  Dublin,  that  there  is  not  room  for  the  convey- 
ance of  the  cattle  by  the  next  ordinary  vessel  of  the  London  and  North  Western 
Bulway  Company  proceeding  to  Holyhead,  the  Company  shall  not  be  bound  to  for- 
ward tne  cattle  until  the  sailing  of  the  ordinary  vessel  next  following  that  of  the 
vessel  in  which  there  shall  not  be  room  for  the  cattle."  Part  of  a  contract  to  carry 
cattle  was  in  writing,  viz.,  the  above  sailing  bill,  part  by  parol. 

Held,  that  it  was  a  question  for  the  jury  whether,  upon  the  evidence,  the  con- 
tract between  the  parties  had  been  made  subject  to  the  above  stipulation  or  not. 

*  Coram  FiGOT,  C.  B.,  Fitzgbbald  and  Dbast,  BB. 


MATHEWS 
V. 
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M.  T.  1865.  "than,  but  for  the  aforesaid  breaches  of  contract,  they  would  have 

4      ^'  been ;  and  were,  hj  reason  of  the  premises,  not  only  bruised  and 

**  injured,  but  also  became  and  were  distempered  and  affected  with 

DUBLIN  AND  "  discase,  and  maimed,  and   rendered   lame ;  and  the  plaintiff  not 

DROOHEDA    ti  ^^ly  lost  large  profits  which  he  would  otherwise  have  made  by 

BAILWAT.  /or  j 

*'  the  sale  thereof,  but  also  was  obliged  to  make,  and  did  make, 
"divers  journeys;  and  incurred  expense  and  loss  of  time  in  en- 
"deavouring  to  cure  and  heal  said  cattle,  and  in  bringing  them 
"  to  divers  places  for  sale  ;  and  in  finding,  keeping,  and  curing 
"the  same;  and  was  ultimately  obliged  to  sell  the  same  for  a  less 
"  price  than,  but  for  the  breaches  of  contract  aforesaid,  he  could 
**  and  would  have  sold  them." 

The    second    count    was  as   follows: — **That   defendanta 'Were 
carriers  of  cattle  from  Kells  in  Ireland  to  Huntingdon  in  England, 
by  the  route  and  in  manner  following'^-that  is  to  say,  from  Kells 
"  to  Dublin  by  railway,  thence  to  Holyhead  by  the  steamer  of  a 
"  line  known  as  *  The  London  and  North  Western  line,'  and  from 
"  Holyhead  to  Huntingdon  by  railway ;  and  in  consideration  that 
the   plaintiff  would   deliver  to  the  defendants,  as  such  carriers, 
being,  to  wit,  thirty-nine  head  of  cattle,  to  be  carried  by  them, 
"by  the  route  and   manner  aforesaid,  from  Kells  to  Huntingdon, 
"  and   at    Huntingdon   aforesaid  to  be  delivered  for   the   plaintiff*, 
"  defendants  promised  plaintiff  to  forward  said  cattle  from  Dublin 
"to  Holyhead    (being  part  of  said  journey  from  Kells   to  Hnn- 
"  tingdon)  by  a  certain  steamer,  which  was  advertised  to  sail  from 
"  the  North-wall,  Dublin,  for  Holyhead,  at  or  about  the  hour  of 
"ten  o'clock  in  the  evening  of  the  17th  day  of  November  1864; 
and  the  plaintiff  delivered  to  the  defendants,  and  the  defendants 
received  and  had  from  the  plaintiff  the  aforesaid  cattle,  for  the 
"  purpose  and   on  the   terms   aforesaid ;  and   all  conditions   were 
"  performed,  things  happened,  and  times  elapsed,  necessary  to  en- 
"  title  the  plaintiff  to  have  the  said  cattle  forwarded  from  Dublin 
"  to  Holyhead  by  the  same  steamer  which  the  plaintiff  avers  duly 
"  sailed  from  Dublin  to  Holyhead ;  but  the  defendants  did  not  for- 
"  ward  the  said  cattle  by  said  steamer,  but,  on  the  contrary,  delayed 
"  and  detained  them  until  the  sailing  of  a  steamer  which  left  Dublin 
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**and  arrived  at  Holyhead    much  later  than  the  first-mentioned  M.  T.  1865. 
*' steamer;  and,  by  reason  of  the  premises,  the  said  cattle  were     . ^ eguer. 
"  delayed  and  detained  upon  their  said  journey,  and  plaintiff  incurred     mathews 

Vm 

^  all  and  singular  the  special  damage  in  first  count  mentioned.  Dublin  and 

There  was  also  a  count  for  non-delivery  of  the  cattle  at  Hun-    ^*^^^^^ 

^  BAILWAT. 

tingdon  within  a  reasonable  time* 

To  the  first  count  the  defendants  pleaded  a  traverse  of  the  con- 
tract, and  a  waiver  of  it  by  the  plaintiff. 

To  the  second  count  the  defendants  pleaded,  first,  a  traverse  of 

the  contract,  for  the  purpose  and  on  the  terms  alleged.    Secondly ;  a 

mutual  waiver  of  the  contract  before  breach,  and  discharge  of  the 

defendants  by  the  plaintiff  from  all  liability  thereunder.     Thirdly ; 

**  That  the  contract  therein  stated  was  subject  to  a  condition,  viz., 

**  that  if  it  should  be  found,  on  the  arrival  of  the  cattle  in  said 

*' paragraph  mentioned,  in  Dublin,  that  there  was  not  room  for  the 

^conveyance   of  same   by   the   steamer   leaving  the  ^orth-wall, 

'^Dnblin,  at  the  hour  in  said  paragraph  stated,   the  defendants 

"shoald  not  be  bound  to  forward   said  cattle   by  said  steamer; 

^and  defendants  aver  that,  on  the  arrival  in  Dublin  of  said  cattle, 

*' there  was  not  room  for  the  conveyance  of  same  by  the  steamer 

**  leaving  the  North-wall  at  said  hour ;  and  the  defendants  aver  that 

*'  the  grievances  in  said  paragraph  complained  of  were  caused  and 

*<  occasioned  by  said  want  of  room,   and    not   otherwise."    And, 

fourthly;   "That  the  cattle  in  said  paragraph  respectively  men- 

^tioned  are  the  same  cattle;  and  defendants  say  that  said  cattle 

**  were  delivered  by  the  plaintiff  to,  and  accepted  and  received  by 

''the  defendants,  to  be  carried  and  conveyed  under  and  subject 

"to  a  certain  contract  and  condition,  which   rendered  them  not 

'*  liable  for  the  loss,  damages,   and   expenses,  in  said   paragraph 

"respectively  mentioned,  to  wit,  that  the  Company  would  in  no 

"case  be  responsible  for  the  delivery  of  cattle  or  live    stock  at 

"any  particular  time,  or  for  any  particular  market;  and  defendants 

'^aver  that  the  plaintiff's  claim  was  a  loss,  within  the  true  intent 

"and  meaning  of  said  condition,  and  not  otherwise." 

The  case  was  tried  by  the  Lord  Chief  Baron,  before  a  special 

jary,  at  the  sittings  after  Trinity  Term  1864.     The  material  facts 
VOL.  17  12  L 
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M.  T.  1865.  of  the  case  are  given  in  the  judgment  of  the  Court  by   Boron 

h  Exchequer,      — 
^^^^Li,  /     Fitzgerald. 

Upon  the  amount  of  damages,  his  Lordship  left  the  following 

DUBLIN  AND  questions  to  the  jury : — First,  did  any  damages  result  to  the  plaintiff 

DUG         A    £>^^  ^^^  delay  in  the  forwarding  of  the  cattle,  by  reason  of  the  loss  of 

I  KAIL  WAT. 

the  sale  of  such  cattle  at  Huntingdon  or  Harford  ? — Tes.   Secondly ; 
did  any  damage  result  to  the  plaintiff  from  such  delay,  by  reason  of 
the  cattle,  in  consequence  of  such  delay,  catching  the  distemper ;  or 
by  reason  of  the  distemper,  in  consequence  of  such  delay,  exhibiting 
itself  sooner  than  it  would  otherwise  have  done,  and  before  they 
were  sold  at  St.  Ives  on  Monday  the  21st,  and  at  Bury  St.  Edmonds 
on  Wednesday  the  23rd  of  November?— No  loss.     His  Lordship 
told  them  to  bear  in  mind  that  the  plaintiff  would  not  be  entitled  to 
damages  for  the  hastening  of  the  breaking  out  of  the  distemper  if, 
had  there  been  no  delay,  the  distemper  would  have  shown  itself 
before  the  sale.     The  jury  assessed  the  plaintiff's  loss,  by  reason 
of  the  delay  in  forwarding  the  cattle,  at  £51.  17s.  8d.    Leave  was 
reserved  to  the  defendants  to  move,  first,  to  enter  a  verdict  for  the 
defendants,  as  to  the  bsues  on  the  second  and  third  counts,  if 
the  Court  should  be  of  opinion  that  there  was  no  evidence  of  a 
contract ;   secondly,  to  reduce  the  damages  to  nominal  damages 
on  each  of  the  counts  respectively,  or  to  such  f urn  as  the  Court 
should  think  fit. 

A  conditional  order  in  accordance  with  this  ruling  having  been 
obtained — 

Butt,  and  Palies  and  Lysier^  showed  cause. 

The  contract  entered  into  by  the  station-master  at  Kells,  as  the 
authorised  agent  of  the  defendants,  was  to  convey  the  plaintiff's 
cattle  to  Huntingdon  by  the  steamer  sailing  from  the  North-wall, 
Dublin,  on  the  night  of  the  17th  of  November,  and  to  deliver  them 
at  Huntingdon  within  a  reasonable  time.  That  contract  was  clearly 
violated ;  and  the  transit  of  the  cattle  occupied  a  considerable  time* 
There  was  evidence  to  go  to  the  jury  upon  the  second  count,  and 
the  value  of  the  evidence  was  correctly  pointed  out  by  the  Lord 
Chief  Babon.    The  condition  in  the  risk  note  as  to  any  particular 
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market  not  being  guaranteed  was  unjust  and  unreasonable:  Bolckaw[  M.  T.  1865. 

Exchequer* 
Y.  Seymour  (a) ;   Garnett  v.  Willan  (i)  ;  M'Manus  v.  The  Lanca-      » . ' 

Hff  A  THTE  WR 

shire  and  Yorhihire  Railway  Co,  (e)  ;  Peeh  v.  North  Staffordshire  ^^ 

Railway  {d) ;  Affirming  Simons  v.  The  Great   Western  Railway  Dublin  and 

BBOQHBDA. 

Co.  (tf);  Real  v.  The  South  Devon  Railway  Co.  (f).  railway. 

Serjeant  Armstrong^  S,  Ferguson,  and  W.  Boyd^  contra. 

Parol  evidence  was  not  receivable  to  construe  th'e  contract.  The 
plaintiff  was  well  aware  of  the  practice  of  the  London  and  North 
Western  Railway  Company  when  putting  cattle  on  board  of  their 
steamers.  He  had  read  the  sailing  bill  posted  at  Kells,  and  he  had 
frequently  brought  cattle  by  the  route  which  he  took  upon  the  17th 
of  November.  The  proviso,  as  to  there  being  room  in  the  steam- 
vessel,  qualified  the  contract  entered  into  by  the  station-master  at 
Kells  with  the  plaintiff;  and,  as  he  was  aware  of  the  proviso,  there 
was  no  evidence  of  a  contract.  The  jury  found  that  no  injury  had 
occurred  to  the  cattle  by  their  detention  in  Dublin  on  the  night  of 
the  17th  of  November ;  nor  should  any  damages  have  been  given 
for  the  detention  of  the  cattle,  when  the  plaintiff  knew  of  the 
proviso.  The  loss  upon  the  sale  at  St.  Ivors  Harford  and  Bury 
St.  Edmonds  was  only  nominal.  There  was  no  evidence  of  the 
contract  to  go  to  the  jury. 

Palles,  in  reply. 

The  contract  was  not  contained  in  the  risk  note  solely ;  it  was 
partly  in  writing  and  partly  by  parol.  It  waff  a  question  for  the 
jury  what  was  the  contract.  The  jury  found  that  a  contract  as 
declared  on  had  been  entered  into :  Harris  v.  Riehett  (y) ;  Rogers 
V.  Hadley  (A)  ;  Walher  v.  The  Yorh  and  North  Midland  Railway 
Co.  (t) ;  Anderson  v.  The  Chester  and  Holyhead  Railway  Com- 
pany (*). 

(«)  17  C.  B.,  N.  S.  107.  (P)  5  B.  &  Aid.  53. 

(e)  4  H.  &  K.  327.  (d)  10  H.  of  L.  Cas.  473,  566. 

(e)  18  Com.  B.  805.  (f)  3  Hurl  &  Colts.  337* 

(9)  4  H.  &  N.  1.  (A)  2  H.  &  Colts.  227. 

(1)  2  H.  &  N.  750.  (A)  4  Ir.  Com.  Law  Bep.  435. 
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M.  T,  1865.       FiTzoEBALD,  J.,  delivered  the  judgment  of  the  Coart. 
%-»^  ■  -«'         This  case  was  tried  before  my  Lord  Chief  Baron  and  a  special 
^^  jury  at  the  sittings  after  last  Hilary  Term.     The  plaintiff   is   a 

DUBLIN  AND  cattle-dealer,   the  defendants  are  carriers ;  and  the  action  was    in 
RAILWAY     substance  for  delay  in  delivering,  at  Huntingdon  in  England,  certain 
cattle  of  the  plaintiff's,  despatched  by  the  defendants*  railway  from 
the  town  of  Kells,  in  November  last. 

The  only  count  of  the  plaint  material  to  be  stated  is  the  second. 
It  states : — That  the  defendants  were  carriers  of  cattle  from  Kells 
in  Lreland  to  Huntingdon  in  England — ^that  is  to  say,  from  Kells  to 
Dublin  by  railway,  thence  to  Holyhead  by  the  steamers  of  a  line 
known  as  the  London  and  North  Western  Line,  and  from  Holyhead 
to  Huntingdon  by  railway  ;    that,   in   consideration   the  plaintiff 
would  deliver  to  them  thirty-nine  head  of  cattle,  to  be  carried  by 
them  in  manner  aforesaid,  from  Kells    to  Huntingdon,  and    at 
'    Huntingdon  to  be  delivered  to  the  plaintiff,  the  defendants  pro- 
mised to  forward  said  cattle  from  Dublin  to  Holyhead  by  a  certain 
steamer,  which   was   advertised  to  sail  from  the  North-wall   at 
Dublin,  for  Holyhead,  at  or  about  the  hour  of  ten  o'clock  on  the 
evening  of  the  17th  of  November  1864  ;  that  the  plaintiff  delivered 
to  the  defendants,  and  the  defendants  received  from  the  plaintiff, 
the  aforesaid  cattle,  for  the  purpose  and  on  the  terms  aforesaid; 
that  all  preliminaries  necessary  to  entitle  the  plaintiff  to  have  the 
cattle  forwarded  to  Holyhead  from  Dublin  by  the  said  steamer, 
were  fulfilled ;  that  the  defendants  did  not  forward  the  cattle  from 
Dublin  to  Holyhead  by  the  said  steamer;  but  on  the  contrary, 
delayed  them  until  the  sailing  of  another  steamer,  which  left  Dublin 
and  arrived  at  Holyhead  much  later  than  the  first-mentioned  one ; 
that  by  reason  of  the  premises  the  cattle  were  delayed  and  detained 
on  their  said  journey. 

As  special  damage  the  plaint  states,  that  the  plaintiff  intended 
to  offer  the  cattle  for  sale  at  Huntingdon  on  Saturday  the  19th  of 
November ;  and  by  reason  of  the  delay,  the  plaintiff  was  unable  to 
have  the  cattle  in  Huntingdon  upon  that  day  in  time  to  offer  the 
same  for  sale.  It  further  stated,  that  by  reason  of  the  premises,  the 
cattle  became  and  were  distempered,  and  the  plaintiff  not  only  lost 
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lurge  profits,  which  he  would  otherwise  have  made  by  the  sale  thereof,  M.  T.  1865. 
bat  was  obliged  to  make  divers  journeys  and  incurred  expenses  in     \—    ^       / 

B(  A  THEWS 

endeavouring  to  cure  the  cattle,  in  bringing  them  to  divers  places 

for  sale,  and  in  feeding,  keeping  and  caring  them.  Dublin  and 

To  this  count  the  only  material  defences  were : — First ;  that  the    j,  atlway. 
plaintiff  did  not  deliver,  nor  did  the  defendants  receive  from  the 
plaintiff,  the  cattle  for  the  purpose  and  on  the  terms  alleged.     Se- 
condly; that  the  contract  stated  in  the  count  was  subject  to  a  con- 
dition— viz.,  that  if  it  should  be  found,  on  the  arrival  of  the  cattle  in 
Dublin,  that  there  was  not  room  for  the  conveyance  of  the  same  by  the 
steamer  mentioned  in  the  count,  the  defendants  should  not  be  bound 
to  forward  the  said  cattle  by  the  said  steamer ;  that  on  the  arrival 
in  Dublin  of  the  cattle,  there  was  not  room  for  the  conveyance  of 
the  same  by  the  said  steamer ;  and  that  the  grievances  mentioned 
in  the  plaint  were  caused  by  such  want  of  room,  and  not  otherwise. 
Thirdly;   that  the  cattle  were  delivered  by  the  plaintiff,   to  be 
accepted  by  the  defendants,  to  be  carried  and  conveyed  subject  to  a 
certain  contract  and  condition,  which  rendered  them  not  liable  for 
the  loss,  damages,  or  expenses  in  said  count  mentioned — to  wit,  that 
the  Company  wo^ld  in  no  case  be  responsible  for  the  delivery  of 
cattle  or  live  stock  at  any  particular  time  or  for  any  particular 
market ;  that  the  plaintiff's  claim  was  a  loss  within  the  true  intent 
and  meaning  of  the  said  condition,  and  not  otherwise.     Issues  were 
settled  on  these  pleadings — that  on  the  first  of  these  defences 
being  in  the  terms  thereof;  and  those  on  the  second  and  third  being 
whether  such  defences  were  thus  in  substance  and  fact. 

It  appeared  at  the  trial  that  the  defendants  are  in  the  habit  of 
booking  cattle  for  through  carriage  from  Kells,  which  is  a  station 
OD  their  own  line,  to  Huntingdon,  and  effecting  the  carriage  by 
arrangement  with  the  London  and  North  Western  Railway  Com- 
pany, who  have  steamers  regularly  sailing  every  day  from  Dublin 
to  Holyhead;  and  who  have  a  line  of  railway  from  Holyhead  to 
Huntingdon.  The  line  of  the  defendants  terminates  in  Dublin.  It 
appeared  that  a  steamer  was  advertised  by  the  London  and  North 
Western  Company,  to  sail  from  Dublin  to  Holyhead,  on  Thursday 
the  17th  of  November  1864,  at  ten  o'clock  at  night.     This  adver- 
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M.  T.  1865.   tisement  was  contained  in  a  paper  produced  at  the  trial,  whieb 

quer.     py^Y^^ted  to  State  the  times  of  sailing  of  the  London  and  North 

MATHEWS     -^ggjgyQ  Company's  steamers,  from  Dublin  to  Holyhead,  during  the 

DUBLIN  ANB  month  of  November  1866;  and  which  stated  that  cattle  would  be 
RAILWAY.    ®"'®^®^  *'  through   rates  from  (amongst  other  places)  Eells    to 
Huntingdon  ;  but  it  contained  a  notice,  that  **  cattle  to  be  forwarded 
'^by   this   route  are  received  subject  to  this  express  stipulation, 
*Hhat  if  it  shall  be  found  on  the  arrival  of  the  cattle  in  Dublin 
^Hhat  there  is  not  room  for  the  conveyance  of  the  cattle  by2.^he 
'*  next  ordinary  vessel  of  the  London  and  North  Western  Railway 
*'  Company's  proceeding  to  Holyhead,  the  Company  shall  not  be 
^'  bound  to  forward  the  cattle  until  the  sailing  of  the  ordinary  vessel 
''  next  following  that  of  the  vessel  in  which  there  shall  not  be  room 
'*for  the  cattle."     This  paper  purports  to  be  an  advertisement  of 
the  London  and  North  AVestern  Railway  Company;     it  is  dated 
from  their  office  in  London;  its  heading  is  ^London  and  North 
Western  Railway  Company;"    it  is  signed  by  the  oificer  of  that 
Company,  and  it  does  not  mention  or  refer  to  the  defendants'  Com- 
pany at  all.     It  appeared,  however,  that  in  the  month  of  November 
1 864,  copies  of  this  paper  were  posted  at  Kells  and  at  other  stations 
on  the  defendants'  line.     It   also  appeared  that  the  plaintiff  had 
seen  a  copy  of  this  paper  about  the  15th  or  16th  of  November, 
and  had  learned  from  it  the  time  of  the  sailing  of  the  boat  on 
Thursday  the  17th. 

According  to  the  evidence  of  the  plaintiff,  he  resided  at  Virginia- 
road,  near  to  which  the  defendants  have  a  station  on  their  line; 
and  on  Wednesday  the  1 6th  of  November  he  went  to  Kells,  where 
the  defendants'  station-master  is  a  person  named  M'Kenna,  having 
an  assistant  named  Cunningham ;  the  plaintiff  on  that  occasion  saw 
Cunningham,  but  does  not  appear  to  have  seen  M'Kenna ;  he  stated 
to  Cunningham  that  he  wanted  three  waggons  on  the  next  day 
(Thursday)  for  cattle  to  be  sent  to  Huntingdon ;  that  he  wanted 
to  have  the  cattle  for  sale  in  Huntingdon  on  Saturday  the  19th; 
and  he  inquired  at  what  time  on  the  next  morning  the  waggons 
would  be  ready,  in  order  to  enable  him  to  ship  his  cattle  by  the 
boat  which  was  to  sail  at  ten  o'clock  in  the  evening.    Cunningham 
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left  bim  for  the   purpose,   as   he  said,    of   communicating   with  M.  T.  1665* 

M'Eenna,  and  brought  him  back  word  that  M'Kenna  would  send  .   L^V^^;                                 i 

a  message  for  him  to  the  Virginia-road  station  by  a  late  train,  mathbws 

informing  him  at  what  time  he  ought  to  have  his  cattle  in  Kells.  Dublin  asd                               ' 

No  such  message  was  in  fact  sent  to  the  plaintiff.    But  it  is  im-  ^  o<>^e^i>a 

SAIL  WAT* 

portant  that  M'Kenna  did,  on  the  Thursday  morning,  telegraph 
to  a  person  named  Hawkins,  who  is  the  defendants'  goods  agent  at 
Dublin,  that  there  would  be  three  waggons  of  cattle  in  Dublin 
for  the  through  route,  which  would  leave  Kells  by  the  11*30 
train  on  that  day.  This  telegram  was  received  in  Dublin  by 
Hawkins,  at  eleven  o'clock,  and  was  by  him  transmitted  to  one 
Roberts,  who  is  the  general  superintendent  of  the  London  and  North 
Western  Railway  Company  at  Dublin,  at  about  twelve  o'clock.  The 
telegram  was  despatched  before  M'Kenna  had  directly  communi- 
cated with  the  plaintiff,  and  must  of  course  have  been  so  despatched 
in  consequence  of  what  was  communicated  to  him  by  Cunningham ;  • 

and  M'Kenna  admitted  that  it  was  sent  for  the  purpose  of  having 

room  reserved  in  the  steamer  of  that  night  for   the   plaintiff's 

cattle. 
The  plaintiff  stated  that  his  reason  for  his  so  going  to  Kells  on 

Wednesday  the  16th  was,  that  there  was  an  understanding  between 

M'Kenna  and   the  cattle-dealers  using  his  station,  that  if  twelve 

hours'  notice  of  the  intention  to  send  cattle  by  the  through  route  was 

given  to  him,  the  cattle  would  be  sent  by  the  boat  which  sailed  on 

the  day  of  the  arrival  of  the  cattle  in  Dublin ;  but  that  if  such 

twelve  hours'  notice  was  not  given,  the  cattle   would  be  sent  to 

Dublin  at  the  risk  of  the  owner  as  to  whether  they  should  or  should 

not  sail  by  that  day's  boat.    The  existence  of  such  an  understand* 

ing,  and  of  statements  by  M'Kenna  to  cattle-dealers  to  that  effect, 

was  deposed  to  by  another  witness ;  and  though  M'Kenna  stated 

that  the  object  of  the  twelve  hours'  notice  mentioned  by  him  to  the 

dealers  was  to  secure  the  having  waggons  for  the  conveyance  of 

the  cattle  from  Kells  to  Dublin,  he  would  not  deny  that  he  had 

told  them,  "  Unless  you  give  twelve  hours'  notice  it  will  be  your 

own  fault  if  your  cattle  are  detained  in  Dublin." 
No  message  having  been  sent,  as  promised  by  M'Kenna,  to  the 
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M.  T.  1865.  plaintiff,  the  plaintiff's  cattle  did  not  arrive  at  Kells   till   about 

xc  equer.  ^^^^  ^^  Tharsdaj  the  17th,  and  after  the  11*30  train  had  been 

MATHEWS  despatched  for  Dublin.     On  the  plaintiff's  arrival  at  Kells  he  saw 

DUBLIN  AND  M'Kenna,  who  admitted  that  he  had  failed  in  sending  the  message ; 

^^  ,^  but   according   to   the   plaintiff's  evidence,   he  told  the  plaintiff* 

aAImWAT* 

that  he  had  intended  to  send  the  cattle  by  the  11*30  train,  but 
that  if  sent  hj  a  train  which  would  start  at  2*30  p.m.,  they  would 
be  in  Dublin  by  eight  o'clock;  and  that  he  would  telegraph 
to  Dublin  to  keep  room  for  them  in  the  boat.  It  appeared  that 
there  was  an  express  train  for  Dublin  leaving  Kells  at  three  o'clock, 
and  wliich  wolild  arrive  in  Dublin  at  five  o'clock;  the  plaintiff 
requested  M*Kenna  to  send  the  cattle  by  that  train,  but  he  declined 
to  do  so,  as  being  contrary  to  regulations,  and  the  plaintiff  then 
assented  to  the  cattle's  going  by  the  2*30  p.m.  train.  M*Kenna, 
who  denied  that  he  ever  promised  or  engaged  that  the  plaintiff's 
cattle  should  go  by  the  ten  o'clock  boat  on  Thursday  night,  admitted 
that  on  the  occasion  of  this  interview  he  did  tell  the  plaintiff,  that 
the  cattle  would  be  in  time  for  the  ten  o'clock  boat  if  they  went 
by  the  2*30  train ;  he  admitted,  he  had  no  doubt,  on  the  occasion 
of  that  interview,  that  the  plaintiff  expected  they  would  go  by  that 
boat,  and  that  he  himself  had  not  the  slightest  expectation  that  they 
would  not  go  by  that  boat. 

The  next  thing  which  took  place  was  the  signing  by  the  plaintiff 
of  the  delivery  ticket  or  risk  note  (as  it  was  called  by  the  plaintiff). 
The  heading  of  this  paper  is — *' Dublin  and  Drogheda  Railway 
(through)."  It  gives  the  name  of  the  owner  of  the  cattle ;  states  him 
to  be  the  consignee  at  Huntingdon;  states  the  number  of  waggons,  the 
number  of  the  cattle,  the  rate  of  charge,  and  the  amount  of  charge ; 
and  it  contains  at  foot  a  notice,  that  '*  The  Company  will  in  no 
"case  be  responsible  for  any  damage  to  live  stock  arising  from 
"over-crowding  in  waggons,  or  for  the  delivery  of  cattle  or  live 
"stock  at  any  particular  time,  or  for  any  particular  market." 

The  plaintiff's  cattle,  together  with  the  cattle  of  another  dealer 
named  Tully,  making  in  all  seventy-five  head,  were  despatched 
from  Kells  for  Dublin  by  the  11*30  train.  After  the  cattle 
were  so  despatched,  M'Kenna  sent  another  telegram  to  Hawkins, 
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infonning  him  that  seventy-five  head  of  cattle,  for  the  through  M.  T.  1865. 
roote,  had  been  sent  by  the  train ;  and  he  admits  that  he  did  this     ,    ^  eguer. 
with  the  view  of  having  room  reserved  for  them  in  the  boat  of  that     ''^t™*^^ 
night.    This  telegram  was  received  by  Hawkins  at  about  half-past  dublin  and 
three  o'clock,  and  was  by  him  transmitted  to  Roberts  at  four  o'clock*    ^^o^^^^^ 

•^  RAILWAY. 

Without  stating  any  further  evidence,  it  seems  to  me  impossible  to 
deny  that,  unless  the  delivery  or  risk  note  is  to  be  considered  as  con- 
stituting the  whole  and  only  contract  between  the  parties,  there  was 
evidence  to  go  to  the  jury  of  a  contract  by  the  defendants,  through 
their  agent,  that  the  cattle  should  be  forwarded  by  the  boat  of 
Thursday  night.  The  plaintiff  went  to  Dublin  by  the  train  which 
left  Kells  at  three  o'clock,  and  of  course  reaphed  it  before  his  cattle. 
He  had  some  communications  with  the  officers  of  the  London  and 
North  Western  Railway  Company  there,  in  the  course  of  which  it 
was  admitted  that  the  telegrams  from  Kells  had  been  received,  and 
received  in  time  to  have  reserved  room  in  the  boat  for  the  plain- 
tiff's cattle.  According,  however,  tt>  the  evidence  given  on  the 
part  of  the  defendants,  the  practice  of  the  London  and  North 
Western  Railway  Company  was  to  provide  in  the  boat  for  cattle 
according  to  the  time  of  their  arrival,  and  without  regard  to  tele- 
graphic messages  of  expected  arrivals.  Some  evidence  also  was 
gi?en  from  which  knowledge  of  this  practice  in  the  plaintiff  might 
be  inferred,  inasmuch  as,  on  some  previous  occasion,  his  cattle  had 
on  the  same  ground  been  refused  and  detained  in  Dublin.  Finally, 
the  plaintiff  was  informed  on  the  Thursday  night  that  there  was 
not  room  in  the  boat  for  his  cattle ;  and  they  continued  in  Dublin 
that  night,  and  were  shipped  for  Holyhead  by  the  boat  of  the  next 
evening  (Friday).  The  London  and  North  Western  Railway  Com- 
pany paid  the  expenses  of  their  livery  in  Dublin.  On  Saturday 
morning  the  cattle  arrived  at  Holyhead ;  they  were  sent  thence  by 
the  ordinary  conveyance,  a  train  which  left  Holyhead  at  six  o'clock 
io  the  evening,  and  reached  Huntingdon  at  about  one  o'clock 
in  the  afternoon  of  Sunday.  It  was  proved  that  if  they  had  gone 
hj  the  boat  of  Thursday  night  they  would  have  reached  Hunting- 
don at  about  eleven  or  twelve  o'clock  on  Saturday. 

A  part  of  the  plaintiff's  evidence  was  applied  to  showing  that, 

VOL.  17.  13  L  « 
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M.  T.  1865.  while  in  DabliD,  and  by  reason  of  their  detention  there,  the  cattle, 

ac  equer.     ^^  ^^^^  ^^  them,  had  become  afTocted  with  incipient  distemper, 

MATHEWS     ^jjjgj^  gradually  became  more  apparent,  and  affected  the  value  of 

Vm 

DUBLIN  AND  the  cattlc  in  the  sales  of  them  subsequently  made.     On  the  Sunday 
DBOGHEDA    ^yguj^g  ^\^q  cattle  wcrc  removed  a  short  distance  from  Huntingdon, 

SAIIiWAT. 

in  the  direction  of  St.  Ives,  where  there  was  to  be  a  market  on  the 
Monday.  They  were  taken  to  St.  Ives  on  Monday ;  three  of  them 
were  sold  there,  and  the  rest,  with  the  exception  of  one  left  at  St. 
Ives,  and  subsequently  sold  there,  were  taken  to  Bury,  and  thAre 
sold.  There  was  evidence  given  by  the  plaintiff  that  they  could 
have  been  sold  at  Huntingdon,  had  they  arrived  there  even  on  the 
evening  of  Saturday ;  .he  gave  evidence  of  his  loss  by  not  being 
able  to  effect  a  sale,  but  attributed  a  part  of  that  loss  to  the  deterior- 
ation in  value  occasioned  by  the  distemper.  He  also  gave  evidence 
of  certain  expenses  incurred  by  reason  of  the  moving  of  the  cattle 
to  St.  Ives  and  Bury,  and  the  feeding  and  care  of  them  until  a  sale 
was  effected. 

My  LoBD  Chief  Baron  told  the  jury  that  they  were  to  consider 
whether  M'Kenna,  on  behalf  of  the  defendants,  engaged  to  forward , 
the  plaintiff's  cattle  by  the  advertised  boat  of  the  17th  of  November, 
or  whether  he  engaged  only  to  forward  the  cattle,  without  any 
engagement  that  they  should  be  taken  by  that  boat ;  whether,  by 
what  passed  between  the  plaintiff  and  M'Kenna,  such  a  contract 
was  made  as  the  plaintiff  alleged,  or  whether  M'Kenna  only  en- 
gaged to  send  the  cattle,  telegraphing  to  Dublin  that  they  would  go, 
the  plaintiff  agreeing  for  the  sending  of  the  cattle,  subject  to  the 
contingency  that,  according  to  the  course  indicated  by  the  sailing 
bill,  and  the  arrangements  and  practice  mentioned  by  the  officers 
of  the  London  and  North  Western  Railway  Company,  there  might 
not  be  room  for  the  cattle  in  the  advertised  boat,  but  M*Eenna  not 
contracting  that  they  should  be  conveyed  by  it.  He  told  them 
that,  if  the  contract  alleged  by  the  defendant  was  made  between 
M'Kenna  and  the  plaintiff,  no  practice  of  the  Companies,  nor 
arrangement  between  themselves,  could  control  that  contract;  but 
that  the  existence  of  such  arrangements  between  the  Companies 
might  be  considered  by  them  in  weighing  the  probabilities  as  to 
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whether  or  not  the  contract  alleged  was  in  fact  made.    He  called  M.  T.  1865. 

Exchequer, 
their  attention  to  the  strong  evidence  which  existed  of  the  plaintiff's     <ii^v    — » 

M  A  T*  H  R  Wfl 

knowledge  of  the  sailing  bill  or  advertisement  of  the  London  and  ^^ 

North  Western  Railway  Company,  and  of  the  stipulation  which  it  bublin  and 

BBOGHEDA 

contained,  as  well  as  to  the  evidence  of  his  knowledge  of  the  con-     bailway. 

nection  of  the  two  Companies,  and  their  practice ;  and  he  told  them 

they  were  to  regard  such  knowledge  of  the  plaintiff,  if  they  believed 

there  was  such  knowledge,  in  considering  whether  in  fact  the  contract 

alleged  by  the  plaintiff  was  made.     He  told  them  that  if  they  found 

that  the  contract  made  between  the  parties  did  contain  the  stipulation 

relied  on  by  the  plaintiff  (that  is  to  say,  the  provision  contained  in 

the  sailing  bill  or  advertisement),  then  they  ought  to  find  that  the 

unqualified  contract  alleged  in  the  second  count  was  not  made. 

The  Counsel  for  the  defendant  called  on  the  Lobd  Chief  Babon 
to  direct  a  verdict  for  the  defendants  on  the  issue  relating  to  the 
contract  alleged  in  the  second  count,  which  he  refused  to  do.  He 
held,  that  lie  ought  not  to  direct  the  jury  in  point  of  law,  that  the 
sailing  bill,  or  the  alleged  practice,  was  incorporated  in  the  contract, 
or  formed  part  of  the  contract,  or  that  in  point  of  law  the  plaintiff 
should  be  held  to  have  contracted  in  reference  to  the  sailing  bill 
or  to  the  arrangements  between  the  two  Companies,  or  the  alleged 
practice ;  but  he  left  those  matters  to  the  jury  to  be  considered  by 
them  in  determining  as  to  the  alleged  contract.  This  statement  in 
the  report  shows  very  clearly  the  nature  and  form  of  the  objection 
to  the  charge,  and  the  grounds  on  which  the  Judge  was  asked  for  a 
direction. 

With  respect  to  damages,  the  Lobd  Chief  Babon  left  three 
questions  to  the  jury: — First;  did  the  Company  agree  with  the 
phuntiff  to  forward  the  plaintiff's  cattle  on  their  way  to  Huntingdon 
hy  the  advertised  steamer  which  proceeded  from  the  North-wall  to 
Holyhead  on  the  evening  of  Thursday  the  17th  of  November 
1664? — Yes.  Secondly;  did  the  Company  agree  with  the  plain- 
tiff to  forward  the  plaintiff's  cattle  from  Kells  to  Huntingdon  within 
ft  reasonable  time  from  their  delivery  to  the  Company  ? — Yes. 
Thirdly;  if  so,  were  the  cattle  forwarded  from  Kells  to  Hun- 
tingdon within  such  reasonable  time? — No. 
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M.  T.  1865.      From  these  questions  and  answers  it  seems  to  me  plain,  that  the 
^    ^i.    /    jury  must  be  considered  as  having  excluded  from  their  contem- 
plation  any  loss  arising  from  the  alleged  deterioration  of  the  cattle 
DUBLIN  AND  by  distcmper,  and  as  having  united  the  damages  to  the  loss   and 
BAiLWAT     expenses  incurred  by  the  delay  in  delivery,  exclusive  of  deterior- 
ation by  distemper.     The  Counsel  for  the  defendants  insisted  that 
all  special  damage  arising  from  delay  should  be  excluded.     The 
verdict  of  the  jury,  founded  on  the  answers  already  stated,  was  for 
the  two  sums,  £35.  1 7s.  2d.  and  £16.  lOs.  6d.,  making  together 
£61.  17s.  8d. 

Liberty  was  reserved  to  the  defendants  to  move — First ;  to  enter 
a  verdict  for  the  defendants  as  to  the  issues  on  the  second  count, 
if  the  Court  should  be  of  opinion  that  there  was  not  evidence  of 
the  contract  alleged.  Secondly ;  to  reduce  the  damages  to  nominal 
damages,  or  to  such  sum  as  the  Court  should  think  fit. 

A  conditional  order  having  been  obtained  by  the  defendants, 
pursuant  to  the  leave  reserved,  the  case  has  been  argued  before  us 
on  cause  shown  by  the  plaintiff  against  such  order.  First ;  it  was 
argued  that  there  was  no  evidence  to  go  to  the  jury  of  the  contract 
alleged  in  the  second  count;  and  this  (as  I  understood  the  argu- 
ment) on  three  grounds : — 

First ;  it  was  said  that  the  delivery  ticket  or  risk  note  in  writing, 
and  signed  by  the  plaintiff,  constituted  the  only  binding  contract 
between  the  parties,  and  that  no  parol  evidence  was  receivable 
with  the  view  of  showing  any  different  contract. 

Now,  if  parol  evidence  was  admissible  for  the  purpose  of  proving 
what  the  contract  was,  I  think  I  have  fully  shown  that  there  was 
evidence  to  sustain  the  contract  alleged  in  the  second  count.  And, 
with  reference  to  the  above  objection  in  the  form,  that  parol  evi- 
dence was  inadmissible  for  the  purpose  of  showing  what  the  contract 
was,  I  am  clearly  of  opinion  that  in  such  form  the  objection  that 
there  was  no  evidence  of  the  contract  was  never  made  at  the  triah 
This  I  think  is  plain  from  the  report ;  the  recollection  of  my  Loan 
/  Chief  Babon  confirms  it ;  and  the  whole  course  of  the  trial  is 
inconsistent  with  its  having  been  taken.  No  objection  was  made 
to  the  admissibility  of  the  parol  evidence  at  all ;  nor  was  the  Judge 
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called  on  to  exclade  it  from  the  jury  on  any  such  ground.    In  truth,  M.  T.  1865. 
the  main  effort  at  the  trial  was,  through  the  parol  evidence,  to        *^  eguer, 

incorporate  into  the  contract  the  stipulation  in  the  advertisement  or  ^^^^^^^s 

sailing  bill.      This  argument  therefore  I  do  not  think  open  to  the  Dublin  and 

defendants.  deogheda 

RAILWAY. 

Secondly;  it  was  said  that  proof  of  the  plaintiff's  knowledge 
of  the  sailing  bill,  and  the  stipulation  therein  contained,  and  of 
his  knowledge  that  the  through  traffic  in  Cattle  was  carried  on 
by  means  of  the  London  and  North  Western  Railway  Company, 
whose  advertisement  this  sailing  bill  was,  that  such  proof  was  so 
complete   that  there  could  be  nothing  sufficient  to  counterbalance- 
the  legitimate  inference  to  be  drawn  from  it,  viz.,  that  this  stipu- 
lation formed  a  part  of  the  contract,   and  that   consequently  no 
question  ought  to  have  been  left  to  the  jury.     But  I  have,  I  think, 
shown  that  there  was  evidence  of  the  contract,  as  alleged  by  the 
plaintiff  in  the  second  count ;  and  it  appears  to  be  quite  clearly 
settled  that,  in  every  case  in  which  the  question  of  what  the  contract 
is,  is  to  be  made  out,  in  whole  or  in  part,  by  parol  evidence,  it 
is  impossible  to  withdraw  from  the  jury  that  question.     No  question 
as  to  the  weight  of  evidence  is  before  us.     The  attention  of  the 
jury  was  called  in  the  charge  to  the  evidence — and  strong  evi- 
dence— of  the  plaintiff's  knowledge  of  the  sailing  bill,   and  the 
arrangements  between  the  Companies.    They  were  told  the  effect 
which   such  knowledge  might  legitimately  have  in  affecting  the 
question  lefl  to  them ;  and  they  were  told  to  find  a  verdict  against 
the  contract  alleged,  if  they  thought  the  contract  between  the 
parties  was   made  subject  to  the  stipulation  in  the  sailing  bilL 
Assuming  the  parol  evidence  to  have  been  admissible  for  the  pur- 
pose  of  showing  what  the  contract  was,  I  do  not  see  how  the  jury 
could  have  been  further  directed,  in  point  of  law,  to  find  against 
the  contract  alleged. 

Thirdly;  it  was  said  that  the  stipulation  in  the  delivery  or 
risk  note,  being  in  any  event  an  essential  part  of  the  contract, 
did  so  completely  destroy  any  right  to  damages  whatever  founded 
on  delay  in  delivery  of  the  cattle,  as  to  negative  the  contract  as 
alleged  in  the  second  count.    This  argument  seems  to  me  founded 
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M.  T.  1865.  on  an   unreasonable  and  erroneoas  construction  of  the  stipnlatioiv 
V-  -y  ■-/     in  the  delivery  note,  and  therefore  not  available, — the  construe- 

MA.THBW8 

tion  I  will  more  particularly  consider  in  reference  to  the  question  of 
DUBLIN  AND  damages ;  for,  secondly,  this  stipulation  was  particularly  relied  on 
BAIL  WAT.     ^  ^^^  ground  for  giving  nominal  damages  only.     It  was  contended 
that  the  stipulation  prevented  the  giving  of  any  damages  in  the 
computation  of  which  a  consideration  of  the  time  of  delivery  of 
the  cattle  constituted  an  element,  and  that  no  evidence  was  given 
except  of  such  damage.     It  seems  to  me  that  such  a  construction  of 
the  stipulation  would  take  away  all  effect  from  the  word  "parii* 
cular,"  and   apply  it  to  time   in   general.     In   my  opinion    the 
stipulation  does  not  preclude  a  comparison  of  the  actual  time  of 
delivery  with  what  would  be  the  reasonable  time  of  delivery,  and 
giving  damages  founded  on  such  comparison.    It  may  be,  I  think, 
rightly  held  to  prevent  the  question  of  what  is  reasonable  time 
being  affected  by  the  known  and  communicated  desire  of  delivery 
at  a  particular  time,  or  for  a  particular  market,  and  leave  the 
question  of  reasonable  time  to  be  determined  as  if  the  contract 
were  simply  one  for  delivery  within  a  reasonable  time,  unaffected  by 
such  known  and  communicated  desire,  so  as  to  prevent  any  infer- 
ence to  be  drawn  therefrom ;  but  I  do  not  think  it  can  do  more.     If 
the  contract  were  for  delivery  at  a  reasonable  time,  unaffected  by 
any  other  stipulation,  the  damage  arising  from  late  delivery  as  to 
loss  on  sales  would  be  ascertained  by  comparing  the  prices  at  the 
time  of  actual  delivery  with  the  prices  which  could  have  been 
obtained  at  the  reasonable  time  of  delivery.    If  the  contract,  as 
here,  contained  a  term  that  a  part  of  the  journey  should  be  per- 
formed by  a  specified  conveyance,  the  case  would  be  the  same, 
except  that  the  question  of  reasonable  time  would  be  of  course 
affected  by  this  obligation:  and  this,  it  seems  to  me,  is  the  rule 
to  be  applied  to  the  present  case,  notwithstanding  the  defendants' 
knowledge  of   the    plaintiff's    desire    communicated  to  them  of 
reaching  Huntingdon  on  a  particular  day;  all  effect  of  which  is 
I  think  excluded  by  the  stipulation.     But  it  is  in  my  opinion  no 
objection  to  the  finding  of  the  jury  that  they  may  have  considered 
Saturday  as  the  reasonable  time  for  the  delivery  of  the  cattle  at 
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Hantingdon,  because  it  was  proved  that  the  cattle  which  did  in  M.  T.  1865. 

JSsche<pier, 

fact  go  by  the  boat  on   Thursday   night  reached    Huntingdon  in  x.>  y    ^^ 

the  ordinary  course  of  conveyance  at  eleven  or  twelve  o'clock  on  ^^ 

that  day.  dublin  and 

On  the  whole  therefore  I  think  that  the  cause  shown  ought 


BAILWAT. 


to  be  allowed. 


BARRY  V.  THE  MIDLAND  GREAT  WESTERN  ^J/u^S' 

RAILWAY  COMPANY.  E.  T.  1866. 

May  5, 

TsB  summons  and  plaint  charged  that  the  defendants  assaulted  the  A  bje-law  of 

a  Railway  Co., 

plaintiff,  and  gave  him  into  custody  to  a  policenofan,  and  caused  him  dalj  sanction- 

ed    by    the 

to  be  imprisoned  in  a  police-office  for  a  long  space  of  time,  to  the  Board    of 

plaintiff's  damage  of  £100.     The  defendants  pleaded,  first,  a  tra-  ed  that  "  each 
Tens  of  the  assault  as  alleged ;  secondly,  that,  before  and  at  the  p^dJ^g  ^or 

time  of  committing  said  several  supposed  trespasses,  the  defendants  hL^^ef  w^ 

be  required  to 
pay  the  fare  from  the  place  whence  the  train  originally  started ;  or,  in  default  of 
payment  thereof,  shall  forfeit  a  sum  not  exceeding  forty  shillings." 

Held  (PiaoT,  C.  B.,  dissentiente),  that,  although  this  specific  act  was  not 
mentioned  in  the  109th  section  of  the  6  &  9  Vic.,  c.  20,  it  came  within  the  scope  of 
the  authority  given  by  the  108th  section  of  that  Act  to  Railway  Companies  to  make 
bye-laws  "  for  regulating  the  travelling  upon  the  railway ;"  and  that  the  arrest  of 
a  passenger  who  refused  to  show  or  give  up  his  ticket  at  a  station,  and  whose  name 
and  residence  were  unknown,  was  warranted  by  the  154th  section  of  the  above  sta- 
tute. 

An  act  which  may  result  in  an  obstruction  to  the  officers  of  a  Railway  Company 
is  not  a  "  wilful  obstmction,"  within  the  meaning  of  the  3  &  4  Vic,  c.  97,  s.  16;  to 
bring  it  within  that  section,  the  act  must  have  been  committed  with  a  direct  inten- 
tion and  tendency  to  obstruct. 

Per  FiooT,  C.  B. — The  power  of  arrest,  for  the  purpose  of  bringing  the  offender 
before  a  Magistrate,  is  limited  to  violations  of  the  8  &  9  Vic,,  c.  20,  the  bye-laws 
contained  therein,  and  of  the  special  Act  of  the  Company. 

When  passengers,  travelling  upon  branch  lines  to  the  termini  of  the  main  line, 
have  to  await  the  arrival  of  a  train  upon  the  main  line  to  reach  their  destination,  the 
terminus  of  the  main  line  from  which  the  train  stuted  is  **  the  place  from  which  the 
train  originally  started" 

A  passenger  took  a  ticket  from  a  station  on  the  Cavan  branch  of  the  Midland 
Great  Western  Railway  to  Dublin,  and  was  conveyed  from  the  Mullingar  Junction 
to  Dublin,  by  a  train  ^hich  had  been  specially  despatched  from  Ballinasloe,  in  con- 
sequence of  the  train  from  Galway  having  broken  down :  upon  his  refusal  to  give 
up  his  ticket  at  Dublin — 

Heldf  that  his  fare  from  Ballinasloe  was  rightly  demanded,  notwithstanding 
that  the  tickets  on  the  Cavan  line  had  been  inspected  at  the  station  next  before 
MulHngar. 
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BARRY 

MIDLAND 
RAILWAY. 


H.  T.  1665.  were  a  Railway  Company  duly  incorporated  under  the  Midland 
r     /*   '      Great  Western  Railway  of  Ireland  Act   1845,  and  the  several 
statutes    incorporated  therewith,   including  the  Railway   Clauses 
Consolidation  Act  1845  ;  and  as  such  they  duly  made  and  published 
certain  bye-laws,  including  the  bye-law  hereinafter  more  particu- 
larly mentioned ;  which  bye-laws  long  before  and  at  said  time, 
when  and  soforth,  had  been  duly  rendered  into  writing,  and  sealed 
with  the  Company's  seal,  and  duly  approved  and  confirmed  by 
the  proper  authorities  in  that  behalf,  and  had  been  duly  printed 
on  boards,   and  duly  published    and   affixed   on  the   Company's 
stations,  and  duly  kept  so  bffized,  in  pursuance  of  the  statutory 
enactments  in  that  behalf;   and  all  conditions  were  performed, 
all  things  happened,  and  all  times  elapsed   necessary  to  render 
said  bye-laws  valid,  operative,  and  binding,  within  the  meaning 
of  the  statutes  aforesaid,  and  to  render  penalties  thereby  provided 
duly  enforcible  at  the  said  time  when,  and  soforth.    And  defendants 
aver  that  said  bye-laws  contained,  amongst  others,  the  provision 
or  bye-law  following: — ''That  no  passenger  will  be  allowed  to 
"take  his  seat  in  or  upon  any  of  the  Company's  carriages,  or  to 
<<  travel  therein  upon  the  said  railway,  without  first  having  obtained 
"a  ticket,  and  paid  his  fare,  at  the  respective  offices  or  stations 
^'of  the  Company  on  the  line.     Each  passenger  on   paying  his 
"fare  will  be  furnished  with  a  ticket,  which  he  is  to  show  when 
"required  by  the  guard  in  charge  of  the  train,  or  other  officer 
"of  the  Company,  and  to  deliver  up  the  same  before  leaving  the 
"  Company's  premises,  upon  demand,  to  the  guard  or  other  servant 
"  of  the  Company  duly  authorised  to  collect  tickets.   Each  passenger 
"  not  producing  or  delivering  up  his  ticket  will  be  required  to  pay 
^'his  fare  from  the  place  from  which  the  train  originally  started, 
"  or,  in  default  of  payment  thereof,  shall  forfeit  or  pay  a  sum  not 
"  exceeding  forty  shillings."  And  the  defendants  say  that,  under  the 
express  provisions  of  the  Railways  Clauses  Consolidation  Act  1845, 
it  was  provided  that  bye-laws  confirmed,  published,   and   affixed 
in  manner  as  said  bye-laws  had  been  and  then  was  as  aforesaid, 
should  be  observed  by,  and  binding  upon  all  parties  to  whom 
respectively  the  same  was  applicable.    And  defendants  aver  that 
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plaintiff  became   and  was  a  passenger  on  their  railway,   within  H.  T.  1665, 
the    meaning  of  said    bje-Iaws,   from  a  certain    station   on  the 
defendants'   railway  to  their  terminus  in  Dublin,   and  was   duly 
famished   by  the   defendants   with  a  ticket  as   provided   by  said      midland 
bye-law  in  that  behalf;  and  defendants   say  that,  at  the   termi- 
nation of  said  journey,  and  when  the  train  in  which  the  plaintiff 
then  travelled   had  arrived  at  Dublin  aforesaid,  for  the  purpose 
of  enabling  the  plaintiff  and  the  other  passengers  in  said  train 
to  leave  the  defendants'  premises,  the  officers  of  the  Company  duly 
authorised  to  collect  the  tickets  demanded  of  the  plaintiff  and  the 
other  passengers  to  deliver  up  their  tickets  aforesaid  before  leaving 
the  defendant's  premises,  which  the  plaintiff  then  wilfully  refused  to 
do;  and  thereupon  said  officers  duly,  and  in  pursuance  of  said  bye- 
laws,  demanded  of  the  plaintiff  to  pay  his  fare,  as  by  said  bye-law 
provided,  which  he  also  wilfully  refused  to  do.    And  the  defendants 
aver  that  during  all  times  aforesaid,  when  refusing  as  aforesaid,  the 
plaintiff  to  his  own  knowledge  had  said  ticket  in  his  possession,  and 
ready  to  be  delivered  up,  had  he  thought  fit  so  to  do.     And  the 
defendants  further  aver  that  the  name  and  residence  of  the  plaintiff 
were  respectively  then  unknown  to  the  said  several  officers  of  the 
defendants;   and  thereupon  one  Arthur  Fleming,  then  being  the 
defendant's  station-master,  agent,   and  officer,  and  the  plaintiff's 
name  and  residence  then  being  unknown  to  him,  caused  the  plaintiff 
to  be  seized  and  detained,  for  the  purpose  of  being  conveyed  with 
all  convenient  despatch  before  a  Justice  of  the  Peace;  and   the 
plaintiff  was  then  accordingly  in  fact  conveyed  with  all  conve- 
nient despatch  before  a  Justice  of  the  Peace,  on  the  charge  of 
having  committed  an  offence  against  the  said  provisions  and  bye- 
laws,  and  to  be  duly  dealt  with  according  to  law,  as  he  lawfully 
might  be,  for  the  causes  aforesaid ;  which  are  the  several  supposed 
trespasses  in  the  plaint  declared  on. 

Thirdly ;  that  at  the  same  time  when,  and  sofbrth,  the  plaintiff 
kad  been  such  passenger  on  the  defendants'  railway,  as  in  the  second 
plea  averred,  and  the  defendants  were  such  incorporated  Railway 
Company  as  therein  averred,  and  the  said  bye-law  therein  men- 

VOL.  17.  14  I. 
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^.  T.  1865.  tioned  had  then  previously  been  made,  published,  and  [confirmed, 
xc  equ   .     ^^^  ^^  .^  ^^^j  force,   validity  and  effect,  as  in  the  said  pleii 

averred ;  and  the  several  acts  complained  of  happened  after  the 
passing  of  the  statute  3  &  4   Ftc,  c.  97 ;  and  defendants  aver 
that  the  train  in  which  the  plaintiff  then  travelled  arrived  in 
Dublin  at  the  termination  of  the  journey,  at,  to  wit,  eleven  o'clock 
at  night,  and  stopped,  in  order  that  the  passenger  tickets,  including 
the  plaintiff's,  might  be  collected,  and  the  said  passengers  might 
be  enabled  to  leave  the  defendants'  premises.      And   defendants 
aver  that  it  was  requisite  and  necessary,  for  the  carrying  on  of 
the  duties  and  business  of  the  defendants  as  a  Railway  Company, 
and  for  checking  the  accounts,  and  the  due  making  up  the  books  of 
the  said  Company,  that  all  and  each  of  the  tickets  that  had  been 
issued  to  the  passengers  by  the  said  train  should  be  duly  collected, 
and  banded  over  to  the  said  Company's  servants,  whose  business  it 
was  so  to  check  the  accounts,  and  make  up  the  books  of  the  Com- 
pany.   And  defendants  say  it  thereupon  became  and  was  the  duty 
of  the  officers  and  agents  of  the  Company,  then  being  authorised 
to  demand  and  collect  the  tickets,  to  go  to  the  carriages  then  being 
at  said  terminus,  and  with  reasonable  despatch  to  collect,  demand, 
and  take  from  the   passengers,   including  the  plaintiff,   their  re- 
spective tickets,  so  that  the  Company's  servants  might  be  able  to 
discharge  the  several  passengers  at  the  termination  of  the  journey, 
and  to  conclude  the  business  of  the  Company  for  the  night.    And 
the  defendants'  officers  duly  authorised  to  demand  and  collect  the 
tickets  did  accordingly  go  to  the  carriage  in  which  the  plaintiff 
was  for  the  purpose  aforesaid,  and   demanded  of  the  passengers 
therein,  including  the  plaintiff,  to  deliver  up  their  tickets ;   and 
several  of  the  passengers  thereupon  duly  delivered  up  their  tickets ; 
but  the  defendants  aver  that  the  plaintiff  then  wilfully  obstructed 
and  impeded  the  said  officers  and  agents  of  the  defendants  in  the 
execution  of  their  duty  upon  the  said  railway  and  at  said  terminus, 
to  wit,  by  wilfully  and  repeatedly  refusing  to  deliver  up  to  them, 
or  any  of  them,  the  said  ticket,  which  it  was  their  duty  to  collect 
as  aforesaid,  for  the  purposes  aforesaid,  although,  as  defendants 
aver,  the  plaintiff  then  had  said  ticket  in  his  possession  ready  to 
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be  delivered  up,  had  he  desired  so  to  do ;  and  although,  as  plaintiff  H.  T.  1865. 

well  knew  he  was,  by  so  obstructing  and  impeding  said  officers, 

delaying  the  said  train  at  the  hour  aforesaid,  and  prerenting  the 

Company's   servants    from  discharging  the  passengers   and  con- 

cloding  the  Company's  business  as  aforesaid.    And  defendants  say 

that  thereupon  the  said  officers  of  the  Company  caused  the  plaintiff 

to  be  seized  and  detained  until  he  could  be  conveniently  taken 

before  a  Justice  of  the  Peace,  in  pursuance  of  the  provisions  of  the 

statutory  enactments  in  that  behalf,  which  he  lawfully  might  be 

for  the  causes  aforesaid;  and  which  are  the  several  trespasses  in. 

the  summons  and  plaint  alleged. 

Replication  and  demurrer  by  leave  of  the  Court: — 
That  the  second  defence  was  not  true  in  substance  and  in  fact. 
The  same  to  the  third  defence.     And,  as  to  the  second  defence,  the 
pbintiff  farther  said  that  same  did  not  disclose  any  valid  or  suf* 
ficient  defence  in  law  to  the  action  of  the  plaintiff.     Same  as  to 
third  defence. 
Points  of  demurrer  to  the  second  defence : — 
First;  because  no  breach  of  a  bye-law  justifies  a  seizure  or 
detention,  within  the  meaning    or  provision  of  the  8  &  9  Vie., 
c.  20,  s.  154,  being  the  section  under  which  said  defence  professes 
to  justify  the  seizure  and  detention  of  the  plaintiff. 

Secondly ;  because  it  is  immaterial  whether  or  not  the  name 
and  residence  of  the  plaintiff  were  unknown  to  the  defendants' 
officers. 

Thirdly ;  because  seizure  or  detention  of  a  party  offending  is 
only  justified  by  a  violation  by  such  party  of  some  provision  of 
an  Act  of  Parliament  to  which  such  penalty  of  seizure  and  de- 
tention is  attached. 

Fourthly ;  because  the  alleged  refusal  of  the  plaintiff  to  deliver 
up  his  ticket,  as  mentioned  in  said  defence,  was  not  a  violation 
of  any  of  the  provisions  of  the  8  &  9  Ftc,  c.  20,  ss.  103  and  104, 
said  sections  being  the  only  statutable  provisions  with  regard  to 
passengers  upon  railways  offending  against  the  traffic  and  other 
regulations  for  the  management  of  railways  in  said  sections  men 
tioned. 


108 


COMMON  LAW  REPORTS. 


H.  T.  1865. 

Exchepier. 


The  points  of  demurrer  to  the  third  defence  were: — 

First ;  because  said  defence  professes  to  justify  the  seizure  and 
detention  of  the  plaintiff  by  an  alleged  wilful  obstruction  by  the 
plaintiff  of  an  officer  of  the  defendants  in  the  discharge  of  his  duty; 
and  because  the  facts  stated  in  said  defence  do  not  disclose  a  wilful 
obstruction  within  the  provisions  of  the  3  &  4  Fic,  c.  97^  a.  16, 
under  which  section  said  third  defence  professes  to  justify  the  seizure 
and  detention  of  the  plaintiff.' 

Secondly ;  because  the  alleged  obstruction  did  not  amount  to  an 
obstruction  within  the  meaning  of  said  I6th  section. 

Thirdly ;  because,  eyen  if  said  alleged  obstruction  were  an  ob- 
struction within  the  meaning  of  the  said  16th  section,  same  was  not 
a  wilful  obstruction  within  the  meaning  of  said  section. 

Fourthly ;  because,  to  constitute  a  wilful  obstruction  within  the 
meaning  of  said  16th  section,  it  should  be  stated  that  plaintiff  had 
the  intention  of  obstructing;  and  the  averments  made  in  third 
defence  do  not  show  or  state  any  intention  to  obstruct. 

Fifthly;  because  it  is  consistent  with  the  averment  thai  the 
plaintiff  knew  he  was  delaying  the  train,  and  that  the  plaintiff  had 
not  the  intention  of  delaying  the  train,  and  because  the  intention 
of  the  plaintiff  might  have  been,  consistently  with  said  averment  to 
effect  some  other  object  by  the  alleged  delay  in  delivering  or  refusing 
to  deliver  said  ticket  to  the  officer  of  said  Company. 


P.  M*Kenna,  with  whom  was  Z>.  C.  Heron^  in  support  of  the 
demurrer. 

Railway  companies  are  empowered  to  make  bye-laws,  by  the 
108th  section  of  the  8  &  9  Vic,  c.  20  (the  Railways  Clauses 
Consolidation  Act),  for  regulating  the  travelling  upon  or  using 
and  working  of  the  railway.  The  109th  section  enacts : — ^'  For 
the  better  enforcing  the  observance  of  all  or  any  of  such  regu* 
"lations,  it  shall  be  lawful  for  the  Company,  subject  to  the 
''  provisions  of  an  Act  passed  in  the  fourth  year  of  the  reign  of 
''  her  present  Majesty,  intituled  An  Act  far  Regulating  Railways, 
'*  to  make  bye-laws,  and  from  time  to  time  to  repeal  or  alter  such 
*' bye-laws  and  make  others,  provided  that  such  bye-laws  be  not 
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**  repugnant  to  the  laws  of  that  part  of  the  United  Kingdom  where  H.  T.  1865. 

'^the  same  are  to  have  effect,  or  to  the  provisions  of  this  or  the 

*^  special  Act.     And  such  bje-laws  shall  be  reduced  into  writing, 

*'  and  shall  have  affixed  thereto  the  common  seal  of  the  Company. 

''And  any  person  offending  against  any  such  bye-law  shall  forfeit 

"  for  every  such  offence  any  sum,  not  exceeding  five  pounds,  to  be 

"  imposed  by  the  Company  in  such  bye-laws  as  a  penalty  for  any 

*<  each  offence :  and  if  the  infraction  or  non-observance  of  any  such 

"  bye-law  or  other  regulation  as  aforesaid  be  attended  with  danger 

''or  annoyance  to  the  public,  or  hindrance  to   the  Company  in 

"  the  lawful  use  of  the  railway,  it  shall  be  lawful  Tor  the  Company 

"  summarily  to  interfere  to  obviate  or  remove  such  danger,  annoy- 

"ance,  or  hindrance,  and  that  without  prejudice  to  any  penalty 

"  incurred  by  the  infraction  of  any  such  bye-laws." 

Amongst  the  bye-laws  and  regulations  made  by  the  defendants 

under  the   latter  section,  the  first  is  as  follows: — 1.  "That  no 

"  passenger  will  be  allowed  to  take  his  seat  in  or  upon  any  of  the 

"Company's  carriages,  or  to  travel  therein  upon  the  said  railway, 

"without  having  first  obtained  a  ticket  and  paid  his  fare  at  the 

"respective  offices  or  stations  of  the  Company  on  the  line.    Each 

"passenger  on  paying  his  fare  will  be  furnished  with  a  ticket,  which 

"  he  is  to  show  when  required  by  the  guard  in  charge  of  the  train, 

"  or  other  officer  of  the  Company,  and  to  deliver  up  the  same  before 

"leaving  the  Company's  premises,  upon  demand,  to  the  guard  or 

"  other  servant  of  the  Company  duly  authorised  to  collect  tickets. 

"Each  passenger  not  producing  or  delivering  up  his  ticket  will  be 

"  required  to  pay  the  fare  from  the  place  whence  the  train  originally 

"started ;  or  in  default  of  payment  thereof,  shall  forfeit  and  pay  a 

"sum  not  exceeding  forty  shillings."    That  bye-law  introduces 

provisions  relative  to  transient  offenders,  not  contained  in  the  lOdrd 

secUon  of  the  8  &  9  Vic,  c.  20.    The  latter  section  enacts,  "If  any 

'*  person  travel,  or  attempt  to  travel,  in  any  carriage  of  the  Company, 

"or  of  any  other  Company  or  party  using  the  railway,  without 

"baviDg  previously  paid  his  fare,  and  with  intent  to  avoid  payment 

"thereof;  or  if  any  person,  having  paid  his  fare  for  a  certain 

"distance,  knowingly  and  wilfully  proceed  in  any  such  carriage 
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H.  T.  1865.  "  beyond  each  distance,  without  previously  paying  the  additional 
*  **'  fare  for  the  additional  distance,  and  with  intent  to  avoid  payment 
*'  thereof;  or  if  any  person  knowingly  and  wilfully  refuse  or  neglect, 
*'  on  arriving  at  the  point  to  which  he  has  paid  his  farci  to  quit  such 
"  carriage,  every  such  person  shall  for  every  such  offence  forfeit  to 
''the  Company  a  sum  not  exceeding  forty  shillings."  And  the 
104th  section  goes  on  to  enact  that  '*  If  any  person  be  discovered, 
''  either  in  or  after  committing  or  attempting  to  commit  any  such 
« offence  as  in  the  preceding  enactment  mentioned,  all  officers 
''and  servants  and  other  persons  on  behalf  of  the  Company,  or 
"such  other  Company  or  party  as  aforesaid,  and  all  constables, 
"gaolers,  and  peace  officers  may  lawfully  apprehend  and  detain 
«'such  person  until  he  can  conveniently  be  taken  before  some 
"  Justice,  or  until  he  be  otherwise  discharged  by  due  course  of  law." 
The  refusal  to  give  up  a  ticket  is  not  an  offence  under  the  103rd 
section;  therefore  the  defendants  cannot  rely,  as  they  have  done 
in  the  defence,  upon  the  154th  section — the  "transient  offenders" 
section,  which  enacts  that  "It  shall  be  lawful  for  any  officer  or 
"  agent  of  the  Company,  and  all  persons  called  by  him  to  his  assist- 
"ance,  to  seize  and  detain  any  person  who  shall  have  committed 
"  any  offences  against  the  provisions  of  this  or  the  special  Act^  and 
"whose  name  and  residence  shall  be  unknown  to  such  officer  or 
"agent,  and  convey  him  with  all  possible  despatch  before  some 
'*  Justice,  without  any  warrant  or  other  authority  than  this  or  the 
"special  Act;  and  such  Justice  shall  proceed  with  all  convenient 
'*  despatch  to  the  hearing  and  determining  of  the  complaint  against 
"  such  offender."  Expressum  faeit  cessare  taciturn.  This  case  is 
governed  by  Chilton  v.  The  London  and  Croydon  Railway  Co,  (a). 
The  109th  section  of  the  8  &  9  Vic.^  c.  20,  corresponds  with  the 
106th  and  148th  sections  of  the  private  Act  of  the  defendants  in 
that  case ;  the  154th  section  of  the  former  Act  corresponds  with  the 
l65th  of  the  latter  Act.  No  penalty  was  imposed  by  the  private 
Act  upon  refusal  to  deliver  up  a  ticket ;  and  it  was  held  that  a  bye- 
law  imposing  a  penalty  for  not  doing  so  did  not  warrant  the  arrest 
of  a  passenger  for  refusing  to  produce  his  ticket,  the  latter  not  being 

(a)  16M.&W.212. 
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Ill 


an  offence  against  the  private  Act:  Tollemache  v.  The  London  and  H.  T.  1865* 


SmUh  Western  Railway  Co,  (a). 

The  third  defence  relies  upon  a  wilful  obstruction  of  the  de* 
fendants*  officer  in  the  execution  of  his  duty^  by  plaintiff,  as  warrant- 
ing his  arrest  under  the  1 6th  section  of  the  3  &  4  Ftc,  c.  97.  But 
ike  intent  to  create  an  obstruction  must  be  proved,  and  the  intention 
to  obstruct  is  not  even  averred:  Batting  v.  Bristol  and  Exeter 
Railway  Co.(fi).  No  doubt  the  plaintiff's  refusal  to  give  up  his 
ticket'  resulted  in  a  constructive  obstruction  of  the  defendants' 
officer ;  but  in  its  inception  his  act  was  not  a  wilful  obstruction. 


Exchequer. 


Falkiner,  ¥rith  him  Serjeant  Sullivan^  and  Exham, 
The  108th  section  of  the  8  &  9  Fife,  c.  20  empowers  the  Com- 
pany to  make  regulations  relative  to  passengers  upon  their  railway. 
The  109th  section  imposes  a  penalty  upon  ^'  every  such  offence " 
or  infraction  of  a  bye-law  made  under  that  section ;  and  the  1 1 1th 
section  makes  the  bye-laws  binding  upon  all  parties.      If  from 
aection  140  to  section  160  be  not  a  code  applicable  to  offences  under 
the  Act,  and  to  penalties  imposed  by  the  bye-laws  made  by  the 
Company,  the  greatest  confusion  must  exist,  since  in  the  latter 
cases  no  witnesses  could  be  summoned  (section  142  and  143),  nor 
would  perjury  be  assigned  (section  160),  nor  would  there  be  any 
appeal  to  Quarter  Sessions  (section   158).      The   Act  treats  an 
offence  under  the  Act  and  under  a  bye-law  as  in  pari  materia^  as 
appears  from  but  one  form  of  conviction  being  given  in  the  schedule 
for  offences   under  the  Act  and  under  the  bye-laws.    If,  when 
brought  before  one  Justice,  under  the  154th  section,  the  offender 
against  a  bye-law  will  tell  his  name  and  address,  he  can  be  admitted 
to  bail,  as  the  47th  section  of  the  14  &  15  Vic,  c.  93  (Petty  Sessions 
Act)  includes  every  offence.    The  offender  will  be  bound  to  appear 
before  the  Justices  under  the  145th  section.    By  the  152nd  section, 
a  person  guilty  of  cutting  or  defacing  the  property  of  the  Company 
maybe  compelled  to  pay  damages  in  addition  to  the  penalty  im- 
posed by  the  bye-law.    Therefore,  offences  against  the  Act  and 
Against  the  bye-laws  are  governed  by  the  same  code.    Chilton  y. 


(a)  26  Law  Jour.  Ex.  222. 


(6)  3  Law  Tunes,  N.  S.  665. 
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H.  T.  1865.  The  London  and  Croydon  Railway  Co.  (a)  does  not  apply,  as  the 
^^"^'  words  of  the  private  Act  differ  from  those  of  the  8  &  9  Vie.^  c  20. 
The  officer  of  the  Company  was  obstructed  in  his  dnty  by  the 
plaintiff.  "  Duty "  means  any  act  which  the  officer  was  bound  to 
do  in  the  service  of  the  Company.  The  officer  was  certainly 
*<  impeded." 

2>.  C  Heron^^  in  reply. 

The  Lord  Chief  Babon. 
jll'^5.  I  am  sorry  that  I  am  obliged  to  differ  from  my  Brothers  in 

opinion  in  this  case.  I  have  not  been  able  to  surmount  the  diffi- 
culty which,  from  an  early  stage  of  the  argument,  appeared  to  me  to 
exist  in  holding  that  the  penalty  mentioned  in  the  bye-law  in 
question  is  a  penalty  dealt  with  by  the  provisions  of  the  154th 
section  of  the  8  &  9  Fie.,  c.  20. 

Without  pronouncing  an  opinion  upon  the  validity  of  the  bye- 
law,  I  will  assume,  for  the  purpose  of  my  judgment,  that  it  is  a 
valid  bye-law  duly  made,  under  the  109th  section  of  the  8  &  9  ViCj 
c.  20,  for  enforcing  a  regulation  duly  made  within  the  108th 
section ;  that  is  to  say,  that  the  regulation  which  it  enforces  was 
duly  made  within  the  latter  part  of  the  108th  section,  *'for  regu- 
lating the  travelling  upon  or  using  and  working  of  the  railway." 

The  109th  section,  under  which  the  bye-law  was  made,  provides, 
that  any  person  *' offending  against  any  such  bye- law"  shall  forfeit, 
*'  for  every  such  offence^  any  sum  not  exceeding  five  pounds,  **  to  be 
<*  imposed  by  the  Company  in  such  bye-law  as  a  penalty  for  such 
"  (fencer 

Further,  the  11 1th  section  provides,  that  such  bye-laws,  when 
confirmed,  published  and  affixed  as  the  statute  requires,  "shall  be 
binding  upon  and  observed  by  all  parties*^    No  doubt  can  exist, 
that  such  a  penalty  is  recoverable  under  the  145th  section. 
^  And  here  arises  the  difficulty  which  I  find  in  applying  the  154th 

section  to  any  penalty  imposed  by  a  bye-law,  and  not  imposed  by 
any  provisions  contained  in  the  8  &  9  Fie.,  c.  20,  or  in  any  special 
Act. 

(a)  16  M.  &  W.  212. 
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First;  the  first  section,  providing  a  jurisdiction  and  prescribing  a  H.  T.  1865. 
procedare  for  penalties  under  bje-laws,  is  section  145.   That  section 
enacts,  in  express  terms,  that  "  Every  penalty  or  forfeiture  imposed 
"  by  this  or  the  special  Act,  or  by  any  bye-law  made  in  pursuance 
^'  thereof,  the  recovery  of  which  is  not  otherwise  provided  for,  may 
"be   recovered    by    summary  proceedings    before  two  Justices." 
Now  there  are  penalties,  the  recovery  of  which  t>  otherwise  pro- 
vided for,  8o  as  to  furnish  a  subject-matter  for  that  proviso — 
namely,  penalties  imposed  by  the  direct  provisions  of  this  very  Act 
(as  the  sections  23,  24,  103,  144) ;  and  these  penalties,  I  appre- 
hend, may  clearly  be  recovered  before  a  single  Justice  under  section 
154 ;  or  the  proceeding  may,  at  all  events,  be  originated  before  him, 
though  it  may  be  afterwards  determined  before   two  Justices,  of 
whom  he  shall  be  one.     On  the  145th  section  the  observation  is 
at  once  suggested,  that  where  the  Legislature  intended  to  include 
penalties  imposed  by  bye4aws^  they  expressed   that  intention  in 
plidn  words;  and  where  they  used  words  embracing  "penalties 
imposed  by  this,  or  the  special  Act^'*  they,  apparently,  did  not  deem 
those  expressions  sufficient  to  include  *^ penalties  imposed  by  bye' 
laws.** 

Secondly ;  in  several  sections  of  the  Act,  the  very  same  language 
is  used  in  expressing  the  intention  of  the  Legislature,  that  *'  penalties 
imposed  by  bye-laws  "  shall  form  the  subject  of  their  legislation. — 
{See  sections  143,  145,  159.] 

Thirdly ;  this  statute  constitutes  a  part  of  a  code  dealing  with 
public  companies,  and  consisting  of  this  and  other  Acts  passed  in 
the  same  session  of  Parliament.  In  those  Acts  similar  language  is 
used,  showing  both  what  is  expressed  and  what  is  intended  to  be 
omitted.  The  following  provisions  may  be  noticed  in  juxta- 
position : — 


8  &  9  Vie.,  c  20. 


Section  145 
143 
159 
154 


8  &  9  Vic.,  c  16 


Section  147 
145 


»> 


» 


158 


8  &  9  Fw.,  c  18. 


Section  148 


Fourthly ;  the  terms  of  the  154th  section  are  very  precise.    The 
words  are,  *'any  offence  against  the  provisions  of   this  Act;" 

▼OL.  17  15  L 
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H.  T.  1865.  it  16  not,  "anj  offence,  made  such  by  authoritj  of  this  Act;"  or 
'  eyen  "  made  such  by  this  Act ;"  but  the  power  of  summary  arresi 
is  applied  to  an  offence  against  the  ^* provisions"  of  the  statute. 
It  is  perfectly  plain  that  there  is  no  "provision"  of  the  Act  which, 
in  the  terms  of  the  provision  itself,  creates  the  offence  now  in 
question.  And  it  can  be  an  offence  against  the  provisions  of  the 
Act  in  one  way  only — namely,  constructively  and  by  inference; 
and  because  the  statute,  by  the  108th  and  109th  sections,  conferred 
on  the  Company  the  power  of  making  bye-laws,  and  made  any 
person  offending  "  against  any  such  bye-law  "  liable  to  the  penalty 
(within  a  prescribed  limit)  which  it  imposed.  But  the  "  provisions  ^ 
of  the  bye-law  are  not  the  **  provisions"  of  the  statute.  And  it  is 
for  an  offence  "  against  the  provisions "  of  the  statute,  or  of  the 
special  Act,  that  the  154th  section  gives  the  summary  power  of 
arrest. 

Fifthly ;  in  result,  I  find  a  difficulty,  which  I  cannot  surmount, 
in  giving  an  extended  construction,  when  I  am  expounding  a  penal 
enactment,  to  words  which,  in  their  primary  meaning,  have  a 
limited  import.  And  I  find  it  also  difficult  to  ascribe  to  the 
Legislature  any  other  reason  for  dropping  in  the  154th  section  of 
the  8  &  9  ViCf  c.  20,  and  in  the  corresponding  section  (the  146tb)  of 
chapter  16,  the  words  "or  by  any  bye-law,"  which  they  had  used  in 
the  other  sections,  except  this,  that  in  the  section  in  which  those 
words  are  omitted  the  Legislature  did  not  mean  that  they  should  be 
applied.  It  seems  to  me  that  the  construction  ought  to  be  governed 
by  the  rule — " Expressum  facit  cessare  taciturn"  In  Broom^s 
Maxims^  p.  637,  there  are  some  excellent  observations  on  the  appli- 
cation of  this  maxim  to  the  construction  of  Acts  of  Parliament. 
It  is,  in  truth,  not  a  technical  rule  of  law ;  but  a  maxim  of  plain 
common  sense.  The  obvious  presumption  is,  that  when  the  Legis- 
lature frames  a  set  of  provisions  for  a  series  of  matters  upon  which 
it  enacts  a  new  code  of  regulations ;  and  when  in  some  provisions 
it  expressly  provides  for  matters  distinctly  defined,  and  in  others 
omits  to  provide  in  terms  for  those  matters  at  all,  it  so  omits,  not 
Inadvertently,  but  by  design,  and  because  it  intends  that  the 
omitted  matters  should  not  be  the  subject  of  that  legislation. 
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We  may  imagine  that  all  this  resulted  from  the  too  rapid  pen-  H.  T.  1865. 
manship  of  a  draughtsman  or  a  clerk.  So  to  speculate  would  be  '^  eg^er, 
Terjr  dangerous.  On  the  other  side,  a  speculation,  quite  as  specious 
and  probable,  might  be  urged,  that  the  framer  of  the  bill,  when  it  was 
passing  through  Parliament,  omitted  the  provision  because  he  felt 
that  it  would  create  opposition  which  would  insure  its  rejection;  and 
that  he  introduced  and  passed  the  bill  in  the  shape  in  which  it 
became  law,  for  the  very  purpose  of  its  being  considered  as  not 
legislating  for  the  omitted  matter.  And  I  confess  I  am  disposed  to 
be  the  more  careful  in  applying,  in  the  case  now  before  us,  the  rule 
of  construction  to  which  I  have  referred,  because  to  construe  the 
Act  otherwise  would  be  to  confer  upon  the  Railway  Company  for 
the  first  time  a  power  of  summary  arrest  in  reference  to  their  own 
bye-laws;  such  a  power  of  summary  arrest  having  been  before 
confined  to  offences  of  their  own  officers  and  servants  alone. 

The  3  &  4  Vie.f  c.  97  was  passed  expressly  for  regulating 
railways.  By  that  statute  the  provision  was  enacted  which  re- 
quired the  sanction  of  the  Board  of  Trade  to  bye-laws  made  by  a 
railway  company.  That  statute  contemplated  bye-laws  made  under 
the  powers  given  by  special  Acts  to  railway  companies ;  no  such 
statute  as  the  8  &  9  Vie^  c.  20  being  then  in  force.  It  also  con- 
templated proceedings  for  recovery  of  penalties  imposed  by  such 
bjre-laws  (section  7);  and  it  contains  an  express  enactment  (in 
section  13)  giving  a  summary  power  of  arrest  of  officers  and 
servants  of  the  Company.  But  it  withheld  that  power  in  reference 
to  strangers ;  for  it  contains  no  such  provision  as  to  them. 

Again,  the  8  &  9  Vie,,  c.  20,  in  sections  103  and  104  contains 
express  provisions,  giving  a  summary  power  of  taking  offenders 
before  a  Magistrate  in  certain  specified  cases.  These  two  sets  of 
provisions,  taken  together,  appear  to  me  to  indicate  that  the  Le> 
giskture  contemplated  **  the  travjelling  upon,  using,  and  working "  a 
railway,  without  any  such  summary  power,  save  in  cases  specified 
in  the  i03rd  and  104th  sections  of  the  8  &  9  Vic.y  c.  20,  when  they 
passed  the  statute. 

In  the  course  of  the  discussion  certain  sections  of  the  Act  were 
referred  to  as  furnishing  an  argument  in  favour  of  the  defendants* 
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H.  T.  1865.  construction  of  the  154th  section.  I  thought  during  the  argument 
e  eguer  ^^^^  there  was  some  force  in  some  of  those  topics.  On  consideratioD, 
I  do  not  think  they  can  properly  influence  the  construction  of  this 
section  of  the  Act  of  Parliament.  First ;  it  was  said  that  the  word 
''bye-law"  was  omitted  in  section  148,  yet  that  section  148  must 
apply  to  penalties  imposed  by  bye-laws.  And  that  is  true ;  but  the 
words  are,  '*  where,  in  this  or  the  special  Act,**  any  sum  of  monej, 
''whether  in  the  nature  of  a  penalty  or  otherwise,  is  directed  to 
^  be  levied  by  distress,"  &c.  Those  words  bring  the  case  in  terms 
within  the  146th  section,  and  the  following  sections — sections  146, 
147»  148,  149*  By  the  146th  section  a  penalty  imposed  by  a  bye- 
law  is  made  in  express  terms  recoverable  in  the  manner  there 
prescribed;  and  when  a  conviction  is  had  for  the  penalty,  it  is 
recoverable  by  distress  of  goods — [section  146,  dsc.] 

Secondly ;  it  was  said  that  "  bye-law "  is  omitted  from  section 
161,  which  provides  a  limitation  of  time  within  which  proceedings 
shall  be  brought,  and  that  this  ought  to  be  treated  as  -applying 
to  penalties  under  bye-laws.  The  words  are,  "any  penalty  or 
"  forfeiture  imposed  bjf  virtue  of  this  or  the  special  Act,  or  any 
"Act  incorporated  therewith."  Now,  a  penalty  imposed  by  a 
bye-law  is  tfi  terms  by  the  109th  section  imposed  by  virtue  of 
this  Act — ^that  is,  under  a  power  which  the  Act  confers  on  the 
Company.  But  the  ^* provisions  "  of  the  bye-law  are  not,  on  that 
account,  "the  provisions  of  this  ActJ*  An  argument  was  also 
drawn  from  section  162,  in  which  the  words  are,  "penalty  imposed 
by  this  or  the  special  Act."  It  appears  to  me  that  this  section 
(which  omits  all  reference  not  only  to  penalties  imposed  by  bye- 
laws,  but  also  to  penalties  imposed  by  any  Act  incorporated 
with  the  special  Act,  and  which  only  expresses,  "  penalty  imposed 
by  this  or  the  special  Act ")  was  framed  in  these  terms  for  ilie  very 
purpose  of  excluding  a  cumulative  remedy,  of  damages  as  well  as 
penalty,  from  every  case  in  which  by  express  provision  a  penalty 
was  not  imposed  "  by  this  Act  "^  or  by  "  the  special  Act "  from 
which  the  Company  derived  its  special  powers. 

Thirdly ;  it  was  said  that  the  power  of  appeal  under  the  167th 
section  would  not  exist  if  the  omission  of  the  word  "  bye-law  "  in  that 
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seetion  woald  exclude  the  right  of  appeal  from  convictions  for  J3.  T.  1865. 
bje-law  penalties.     But  this  argument  is  I  think  founded  on  a      ^^  ^^'* 

BARKY 

misreading  of  that  section.     The  words,  '^  under  the  provisions 

of  this  or  the  special  Act,"  are  not  to  be  read  in  connecton      midland 

with  "penalty  or  forfeiture:"  they  are  to  be  read   in  connection 

wirh  "  determination  or  adjudication  of  any  Justice."     And  this 

is  plain  from  the  153rd  section  of  this  Act,  in  which  the  words 

"under  the  provisions  of  this  or  the  special  Act"  are  used  in 

immediate  connection  with  the   word   "jurisdiction." — [See   also 

8  &  9  Vie^  c.  16,  ss.  159  and  155.] — The  jurisdiction  to  summon 

witnesses,   as  stated   in   the    153rd  section,   and   the  jurisdiction 

from  the  exercise  of  which  the  appeal  is  given  by  section  157, 

are  both  plainly  "  under  the  provisions  of  this  Act,"  and  not  under 

any  bye-law. 

Fourthly;  the  comparison  of  the  154th  section  with  sections  153 
and  155  was  relied  on  as  showing  that,  as  "  bye-law  "  was  omitted 
in  section  155,  and  as  that  section  refers  to  a  form  of  conviction, 
it  is  reasonable  to  treat  section  155  as  comprising  cases  of  offences 
against  bye-laws,  in  order  that,  by  the  help  of  the  interpretation 
clause,  the  form  given  for  a  conviction  by  two  Justices,   under  ' 

their  jurisdiction  conferred  by  the  147th  and  succeeding  sections,  * 

should  be    used  by.  one  Justice  under  the  jurisdiction  conferred 
by  section  154. 

(a)  Now  it  is  not  obligatory  to  employ  the  form  of  conviction 
given  in  the  schedule.  The  155th  section  says,  ^^may  cause 
the  conviction,"  not  ^^shall^**  or  **  shall  and  may.** 

(6)  There  is  nothing  to  prevent  the  single  Justice  from  adopting 
the  form  under  the  154th  section,  whatever  be  its  construction. 

(c)  The  154th  section  prescribes  no  form  of  proceeding  at  all. 
The  series  of  sections,  beginning  with  section  145,  does  provide 
a  form  of  procedure ;  but  it  is  wholly  inapplicable  to  the  proceeding 
commenced  by  a  summary  imprisonment  under  section  154«  The 
155th  section  does  certainly  deal  with  proceedings  before  two 
Justices;  and,  unquestionably,  it  affords  an  argument  indicating 
that  the  Legislature  contemplated  the  use  of  the  common  form 
of  conviction  in  the  schedule,  in  all  cases  in  which  two  Justices 
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H.  T.  1865.  should  act;  and  two  Justices  are  to  act  in  reference  to  bye-law 
penaliieSi  under  section  145,  and  those  which  follow  it.  This 
section  therefore,  thus  considered,  does  afford  an  argument  in 
favour  of  the  defendants'  construction.  But  it  would  be  impos- 
sible to  applj  the  provisions  of  this  section  to  penalties  ioaposed 
by  an  Act  incorporated  with  the  special  Act ;  and  yet  such  penal- 
ties (on  which  a  period  of  limitation  is  expressly  provided  by  the 
151st  section)  would  seem  to  require  the  provisions  of  the  155th 
section  as  much  as  those  of  section  151.  To  all  this  the  obser- 
vation seems  to  me  to  apply — "  «i  voluii  non  dixit.**  —  [See 
section  160,  which  expressly  includes  the  incorporated  Acts.^ 

Fifthly;  it  is  said  that  the  I60th  section,  providing  for  prose- 
cutions for  perjury,  would  be  inoperative  in  reference  to  such 
prosecutions  if  the  plaintiff's  construction  should  prevail.  But  the 
words  of  that  section  clearly  include  every  examination  on  oath 
*' under  the  provisions  of  this  Act,  the  special  Act,  or  any  Act 
incorporated  therewith."  A  proceeding  under  any  section,  whether 
the  145th  or  154th  section,  would  be  a  proceeding  '*  under  this 
Act." 

Sixthly;  a  similar  observation  applies  to  the  argument  drawn 
from  section  158  to  that  drawn  from  section  157. — [See  before  (3).] 

On  the  whole,  the  conclusion  at  which  I  have  arrived  is,  that 
the  154th  section  of  the  8  &  9  Vic,  c.  20,  does  not  apply  to  the 
proceeding  relied  on  in  the  defence  demurred  to ;  that  the  demurrer 
ought  to  be  allowed,  and  that  judgment  on  the  demurrer,  as  to 
this  defence,  ought  to  be  given  for  the  plaintiff.  The  majority 
of  the  Court  being  of  a  different  opinion,  judgment  must  be  given 
for  the  defendant.  Of  course  I  entertain  the  views  which  I  have 
stated,  with  all  the  distrust  which  must  attach  to  them  in  conse- 
quence of  the  opinions  entertained  by  my  Brothers.     They  however 

* 
receive  some  sanction  from  what  fell  from  Baron  Piatt,  and  also 

in  some  degree  from  what  was  said  by  Baron  Alderson  and  Baron 
Rolfe,  in  the  case  of  Chilton  v.  The  London  and  Croydon  Rail- 
way Company  (a) ;  although  the  observations  made  by  those  learned 


(a)  16  M.  &  W.  212 ;  5  RaiL  Cas.  4 ;  16  Law  Jour.,  N.  S.,  Ex.  89. 
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Judges  were  certainly  not  necessary  in  that  case  for  sustaining  H.  T.  1865« 

...   J            .  Exchequer, 

their  judgments.  ^ — * 

With  respect  to  the  demurrer  to  the  other  defence,  I  entirely 

concur  in  the  opinion  of  my  Brothers,  that  the  plaintiff  is  entitled  midland 

^     .    J        ^    .  BAIL  WAT. 

to  judgment. 


FiTZOBRALD,  B. 

By  the  108th  section  of  the  8  Vic^  c.  20,  a  railway  company 
is  authoiised  to  make  regulations  for  the  purpose,  among  others, 
of  regulating  the  travelling  upon  the  railway.    By  the  109th  section, 
for  better  enforcing  the  observance  of  all  or  any  of  such  regulations, 
the  Company  is  empowered  to  make  bye-laws;   and  any  persons 
offending  against  any  such  bye-laws  shall  forfeit  for  every  such 
offence  any  sum  not  exceeding  £5,  to  be  imposed  by  the  Company 
In  such  bye- law  as  a  penalty  for  any  such  offence.    By  the  111th 
section,  such  bye-laws,  when  confirmed,  published  and  affixed,  as 
directed  by  the  Act,  shall  be  binding  on  and  be  observed  by  all 
parties,  and  shall  be  sufficient  to  justify  all  persons  acting  under 
the  same.     I  am  of  opinion  that  the  first  of  the  bye-laws  of  the 
Company  in   the  present  case  was  a  bye-law  for  regulating  the 
travelling  upon  the  railway,  and  within  the  scope  of  the  authority 
given  by  the  108th  and  109th  sections.      That  being  so,  and  the 
bye-law  having  been  confirmed,  published  and  affixed,  as  directed  by 
the  Act,  I  think  that  it  became  binding,  under  the  111th  section,  on 
the  plaintiff,  as  a  passenger  travelling  by  the  defendants'  railway ; 
and  that  the  plaintiff,  offending  against  it,  became  liable,  under  the 
109th  section  of  the  Act,  to  the  penalty  of  forty  shillings  mentioned 
in  the  bye-law,  and  was  an  offender  against  the  provisions  of  that 
section.    The   154  th  section  of  the  Act  provides  that  it  shall  be 
lawful  for  any  officer  of  the  Company  to  seize  and  detain  any  person 
who  shall  have  committed  any  offence  against  the  provisions  of  the 
8  Fi>.,  c.  20,  or  the  special  Act,  and  whose  name  and  residence  shall 
be  unknown  to  such  officer,  and  to  convey  him  with  all  convenient 
despatch  before  some  Justice,  without  any  warrant  or  other  autho- 
rity than  the  8  Fife,  c.  20,  or  the  special  Act.    The  plaintiff  having 
committed  an  offence  against  the  provisions  of  the  109th  section-— 
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H.  T.  1865.  that  is,  an  offence  for  which  under  the  express  provisions  of  that 

section  he  became  liable  to  a  penalty ;  and  his  name  and  residence 
being  unknown,  he  was,  I  think,  under  the  154th  section  liable  to  be 
detained  and  to  be  carried  before  a  Justice. 

I  think  the  argument  derived  from  the  fact  that  certain  sections 
of  the  Act  mention  offences  against  the  Act,  the  special  Act  and  the 
bje-laws,  while  some  omit  the  bye-laws,  is  insufficient  to  show  that 
offences  for  which  penalties  are  directly  imposed  by  the  Act  are  not 
offences  against  the  Act,  because  the  definition  of  the  offence  is  only 
to  be  had  from  the  bye-laws. 

With  respect  to  the  other  questions  in  the  case,  I  think  that  the 
offence  of  impeding  or  obstructing  the  officers  of  the  Company  in  the 
execution  of  their  duty  must  be  the  doing  of  some  act  the  chief  and 
immediate  tendency  of  which  is  to  obstruct  and  impede ;  and  not  an 
act  which  merely  may  have  that  effect  under  the  circumstances,  and 
in  fact. 


Hughes,  B.,  concurred  with  Fitzgerald,  B. 

Deast,  B. 

The  Legislature  has  provided  for  the  punishment  of  two  classes 
of  offences  by  the  8  &  9  Fic,  c.  20;  but  it  left  the  punishment  of  other 
offences  to  be  provided  for  by  bye-laws,  to  be  made  by  any  railway 
company,  provided  they  were  sanctioned  by  the  Board  of  Trade ; 
and  when  so  sanctioned,  the  1 54th  section  of  the  above  statute 
became  operative.  In  ninety-nine  cases  out  of  one  hundred  the 
name  and  residence  of  the  offender  must  be  unknown  to  the  officers 
of  the  Company ;  and  unless  the  154th  section  applied  to  bye-laws 
made  by  the  Company,  the  provisions  of  that  section  could  not. 
be  carried  out.  When  once  a  penalty  has  been  imposed  upon 
an  act  committed  by  a  passenger,  that  act  becomes  an  offence 
under  the  8  &  9  Vic.,  c.  20.  I  do  not  think  that  the  words  in 
the  1 5 4th  section,  "or  any  bye-law  made  in  pursuance  thereof," 
are  sufficient  to  exclude  bye-laws  made  by  the  Company,  and 
duly  sanctioned. 

Demurrer  to  the  second  defence  overruled. 

Demurrer  to  the  third  defence  allowed. 
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The  caae  was  tried  before  the  Lord  Chief  Bakon,  at  tHe  sittiDgs  H.  T.  1865. 
after  Michaelmas  Term  1865.      The  following  issues  were  knit: —       ^  *^  gy«gr. 

1.  Did  the  defendants  commit  the  trespasses,  or  any  or  either  of 
them,  in  the  plaint  mentioned  ? 

2.  Is  the  second  defence  true  in  substance  and  fact  ? 

3.  Is  the  third  defence  true  in  substance  and  fact  ? 
It  appeared  in  evidence  that,  upon  the  4th  of  October  1864,  the 

plaintiff  took  a  third*class  ticket  from  Crossdoney  (a  station  between 
Cavan  and  Dublin)  to  Dublin,  and  paid  six  shillings  and  ninepence 
for  it,  and  got  into  the  train,  which  started  from  Cavan  for  Dublin 
at  5.20  pjn.     At  that  time  a  train  started  from  Longford  at  5.45 
p.m.,  which  joined  the  Cavan  train  at  the  Cavan  Junction,  and  then 
both  trains  ran  in  one  train  into  Mullingar,  a  station  on  the  main 
line  between  Galwaj  and  Dublin.     The  passengers  by  the  Cavan 
train  change  carriages  at  Mullingar;  the  carriages  from  Longford 
and  Sligo  are  attached  to  the  train  from  Galway,  and  run  through 
into  Dublin.      The   tickets  of  passengers  coming  on  the  Cavan 
line  to  Dublin  are  examined  at  Multyfarnham,  a  station  close  to 
Mullingar.      The  tickets  of  passengers  travelling  from  Galway  to 
Dublin  are  examined  at  Castletown,  the  next  station  west  of  Mullin- 
gar.   The  train  by  which  the  plaintiff  travelled  should  have  met  the 
four  o'clock  p.m.  train  from  Galway  to  Dublin  at  Mullingar  at  about 
7.30  p.m.;  and  by  that  train,  due  in  Dublin  at  about  ten  o'clock 
p.nu,  the  plaintiff  should  have  been  conveyed  to  Dublin.     The  train 
which  started  from  Galway  on  the  evening  in  question  broke  down 
near  Athenry.      From  Ballinasloe,   the  next  station  en  route  to 
Doblin,  part  of  the  disabled  train,  in  the  nature  of  a  special  train, 
was  as  soon  as  possible  (fespatched  to  Dublin.     This  special  train 
conveyed  the  plaintiff  and   the  other  passengers  by  the  Cavan 
and  Longford  lines,  who  had  been  waiting  at  Mullingar  for  nearly 
two  hours,  to  Dublin,  which  they  reached  at  midnight,  some  two 
koois  behind  the  proper  time.     The  remainder  of  the  Galway  train 
reached  Dublin  shortly  afterwards.     The  plaintiff  refused  to  give 
up  his  ticket  when  asked  to  do  so  at  the  ticket  platform ;  whereupon 
the  ticket  collector  demanded  that  he  should  pay  Ts.  7d.,  the  third- 
class  fare  from  Ballinashey  as  "the  place  from  which  the  train 

VOL.17.  16  L 
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H.  T.  1865.  originally  started."    Upon  the  plaintiff's  refusal  to  gire  op  his 
'     ticket,  and  to  pay  the  fare  from  Ballinasloe^  he  was  brought  to 
the  police-office, — which  was  the  imprisonment  complained  of. 

At  the  trial  his  Lordship  told  the  jury  that  Ballinasloe  was 
the  place  from  which  the  train  originally  started ;  he  directed 
the  jury  to  find  for  the  plaintiff  on  the  first  issue ;  and  bearing 
that  in  mind,  he  left  the  issue  founded  on  the  second  defence 
to  them.  The  jury  were  discharged  from  finding  on  the  third 
issue.  Leave  was  reserved  to  the  plaintiff  to  move  to  enter  a 
finding  for  the  plaintiff  on  the  second  count,  if  the  Court  should 
be  of  opinion  that  his  Lordship  should  have  directed  the  jury 
that  Ballinasloe  was  not  the  place  from  which  the  train  origi- 
nally started,  and  that  he  ought  to  have  directed  them  that  the 
portion  of  the  defence  had  not  been  sustained  which  alleged  that 
the  plaintiff  refused  to  pay  the  fare  according  to  the  bye-law. 
The  jury  found  for  the  defendants. 

A  conditional  order  in  the  terms  reserved  having  been  obtained 
by  the  plaintiff — 

Carieton  (with  whom  was  Exham)  showed  cause. 

The  train  by  which  the  plaintiff  was  carried  to  Dublin  was 
the  four  o'clock,  p.m.,  train  from  Galway.  That  train  broke 
down,  and  started  afresh  from  Ballinasloe;  therefore  Ballinasloe 
was  the  place  from  which  the  train  originally  started  on  the  main 
line.  Unless  that  train  started  from  Galway  on  ordinary  occasions, 
and  from  Ballinasloe  upon  the  night  in  question,  passengers  on 
the  Cavan  and  Longford  lines  could  not  have  got  to  Dublin. 
The  plaintiff  had  his  ticket,  and  wilfujly  refused  to  give  it  up. 
Dearden  v.  Totonsend  (a). 

D.  C,  Heron  and  M^Kenna^  contra. 

MuUingar  was  the  station  from  which  the  train  started  to 
Dublin ;  therefore  4s.  3d.  only,  the  third-class  fare  from  Mullingar 
should  have  been  demanded  from  him. 

Exham  was  not  called  on  in  reply. 


(a)  1  Law  Bep.  10. 
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PiooT,  C.  B.y  delivered  the  judgment  of  the  Court. 

We  are  of  opinioD,  that  Ballinaaloe  must  be  taken  to  have  been 
**  the  place  from  which  the  train  originally  started,"  within  the  pro- 
vision of  the  bje-hiw  set  forth  in  the  defence  of  the  defendants. 

Upon  the  trial  the  following  matters  appeared  in  the  evidence, 
without  contradiction : — The  railway  of  the  defendants  was  opened 
from  Gal  way  to  Dublin  ia  1851.  The  line  called  the  Longford 
deviation  was  opened  in  1855 ;  the  Gavan  Branch  line,  which  joins 
the  Longford  line  at  the  Cavan  Junction,  was  opened  in  1856 ;  and 
the  Sligo  Branch  line  was  opened  in  1862. 

A  train  leaves  Galway  at  four  o'clock  in  the  afternoon,  which 
ought  to  reach  Dublin  some  time  before  ten  o'clock.  A  train  leaves 
Longford  at  5.45.  A  train  leaves  Cavan  at  5*20,  and  passes 
through  Crossdoney  on  its  way  to  the  Cavan  Junction.  The 
train  from  Galway  to  Dublin  passes  through  Ballinasloe  and 
Mollingar.  The  Cavan  train  meets  the  Longford  train  at  the 
Cavan  Junction ;  and  that  united  train  meets  the  Galway  train  at 
MoUingar.  There  (in  the  language  of  Mr.  Fleming,  the  station- 
master  acting  at  Broadstone)  "  it  becomes  a  composite  train,  from 
Mullingar  to  Dublin." 

The  usual  course  is  for  the  Cavan  passengers  to  change  at 
Mollingar  into  the  Sligo  carriages,  which  come  on  by  the  Longford 
line;  and  the  Cavan  carriages  return  by  the  Cavan  Branch  line. 
Whether  this  course  was  adopted  on  the  evening  in  question  the 
station-master  did  not  know ;  because  "  there  was  so  great  a 
pressure  on  the  line,  that  some  carriages  may  have  come  on." 

The  train  which  leaves  Galway  at  four  o'clock  is  known  as  the 
**  four  o'clock  train,"  because  it  leaves  Galway  at  that  hour.  The 
Cavan  and  Sligo  train  joins  it  at  Mullingar. 

On  the  4th  of  October  1864  an  accident  happened  to  the  four 
o'clock  Galway  train  between  Woodlock  and  Athenry,  nearer  (as  I 
collect)  to  Galway  than  Ballinasloe.  That  train  was  a  Farlia- 
mentaiy  train.  The  train  that  left  Cavan  at  5.20  was  also  a 
Parutmentary  train.  The  plaintiff  entered  that  Cavan  train  at 
Crossdoney,  paying  his  fare  and  obtaining  a  ticket.  When  the 
^*^  arrived  at  Mullingar,  the  Galway  train  not  arriving,  the 
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H.  T.  1865.  plaintiff*  and  the  other  passengers  remained  there  until  the  arriTal  of 
a  train  which  came  from  Ballinasloe,  after  a  delay  of  nearly  two 
hours.  That  train  was  in  the  nature  of  a  special  train  from  Bal- 
linasloe;  and  the  carriage  in  which  the  plainti£f  travelled  from 
Mnllingar  was  brought  with  that  train  to  Dublin,  where  it  arrived 
at  Broadstone»  a  short  time  before  twelve  o'clock.  The  Galway 
Parliamentary  train  arrived  shortly  after,  about  two  hours  later 
than  its  usual  hour  of  arrival.  That  (in  the  language  of  the  station- 
master)  constituted  the  broken  down  part  of  the  Galway  train. 
According  to  the  statement  of  the  station-master,  that  Gralway  train, 
in  the  usual  course,  would  have  taken  up  the  Longford  carriages, 
and  the^  plaintiff'  and  others  in  it ;  and  then  it  would  become  a 
composite  train  from  Mullingar  to  Dublin. 

It  appeared,  further,  that  according  to  the  practice  of  the  Com- 
pany, the  tickets  of  passengers  coming  from  Ballinasloe  and  Galway 
are  examined  at  Castletown,  the  last  station  on  the  line  towards 
Dublin,  before  reaching  Mullingar.  The  tickets  of  the  Cavan 
passengers  are  examined  at  Multifarnham,  the  last  station  towards 
Mullingar,  on  the  Cavan  and  Longford  line  before  reaching  Mul- 
lingar. 

The  fare  from  Crossdoney  was  6s.  9d. ;  from  Cavan  7s.  Id. ; 
from  Ballinasloe  7s.  9d.;  and  from  Mullingar  4s.  3d.  All  these 
were  the  third-class  fares  of  Parliamentary  trains.  Such  appear 
to  be  the  material  facts  to  which  we  are  called  upon  to  apply  the 

bye-law. 

It  cannot  be  denied  that  the  terms,  "  the  fare  from  the  place  from 
which  the  train  originally  started,"  though  perfectly  clear  when 
applied  to  a  single  line,  are  calculated  to  lead  to  some  embarrass- 
ment under  certain  circumstances  in  which  there  are  a  multitude  of 
lines  running,  some  into  others,  all  supplying  trains  which  become 
united  before  their  arrival  at  the  station  at  which  the  passenger, 
by  the  bye-law,  is  required  to  deliver  up  his  ticket,  or  to  pay  "  the 
fare  from  the  place  from  which  the  train  originally  started."  If  a 
passenger,  as  to  whom  the  officials  of  the  railway  terminus^ are 
utterly  ignorant  of  the  place  where  he  joined  any  train,  be  found  at 
the  Euston  terminus  of  the  London  and  North  Western  Railway  in 
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London,  it  may  be  very  difficult  to  assign  the  place  from  which  H.  T.  1866. 
*<  the  train  **  originally  started — whether  Holyhead,  or  Liverpool,  or 
Glasgow,  or  £dinbargh,  or  Aberdeen.     It  appears  to  us,  however, 
that  in  the  present  case  little  difficulty  exists  in  applying  this  bye- 
law.     The  train  by  which  the  plaintiff  would  have  been  travelling 
when  he  reached  Broadstone,  if  no  accident  had  occurred,  would 
have  been  a  train  known  and  recognised  as  the  four  o'clock  train 
from  Gralway.    According  to  the  proved  usage,  the  carriages  of  the 
Cavan  line  (the  line  on  which  the  plaintiff  commenced  his  journey) 
came  no  further  than  MuUingar ;  and  therefore  they  there  ceased  to 
eonstitote  the  Cavan  train.    The  Sligo  carriages,  according  to  the 
usage,  proceeded  from  Mullingar  to  Dublin ;  and  in  some  of  those 
carriages  the  Cavan  passengers,  according  to  usage,  proceeded  to 
Dublin.    But  it  would  be  a  misapplication  of  language  to  call  those 
carriages,  when  they  left  Mullingar,  a  Sligo  train,  any  more  than  a 
Cavan  train,  or  a  Mullingar  train ;  for,  as  they  belonged  to  the 
same  Company,  passengers  might  have  entered  into  any  of  them  at 
any  part  of  the  line  from  Mullingar  to  Dublin,  as  well  as  into  any 
of  the  carriages  which  had  come  from  Ballinasloe  or  from  Galway. 
And  if  any  such  passenger,  arriving  in  Dublin  by  the  "  composite 
tndn,"  had  refused  to  show  his  ticket,  it  would  be  difficult  to 
maintain  that  '*  the  train  "  (which  was  one,  and  not  several)  was  a 
train  which  originally  started  from  Sligo,  if  he  happened  to  be 
found  in  a  Sligo  carriage,  and  a  train  which  originally  started  from 
Galway  if  he  were  found  in  a  carriage  which  had  in  fact  come  from 
Galway.    One  of  the  officials  of  the  railway  (Fay,  the  ticket^taker) 
stated,  in  his  evidence,  that  *'  it  was  impossible  for  him,  or  any  one 
'^dischai^ng  his  duty,  to  know  how  these  particular  carriages  were 
<*  situated  that  night."     And  Mr.  Fleming,  the  station-master,  said 
that  'Uhere  is  nothing  in  the  colour  of  the  carriages  to  distinguish 
them."      The    evidence  sufficiently  showed,  that  the  line   from 
Galway  to  Dublin  was  the  main  or  trunk  line  of  that  set  of  rail- 
ways, the  ultimate  terminus  of  which,  at  Dublin,  was  at  Broadstone ; 
and  that  all  the  other  lines  were  branch  lines,  made  for  the  purpose 
of  being  connected,  by  that  main  or  trunk  line,  with  Dublin.    The 
evidence  also  showed  that  the  character  of  the  trains  was  conform- 
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H.  T.  1865.  able  to  the  character  of  the  lines  on  which  thej  travelled;  that  the 
*  main  and  principal  train  was  the  train  from  Gal  way  to  Dublia  ; 
and  that  the  trains  which  came  on  the  branch  lines,  as  soon  as  they 
joined  the  main  or  trunk  railway,  became  part  of  that  main  and 
principal  train.  The  circumstances  which  occurred  on  the  night 
in  question  afforded  the  strongest  proof  that  the  trains  on  the  branch 
lines  bore,  to  the  train  from  Galwaj  to  Dublin,  the  relation  which 
I  have  described.  The  Cavan  train  was  plainly  dependant  upon 
the  Galway  train  for  the  transport  of  its  passengers  to  Dublin. 
On  its  arrival  at  Mullingar,  the  Gal  way  train  having  been  stopped 
by  an  accident,  the  Cavan  passengers  were  delayed  at  Mullingar  for 
nearly  two  hours,  until  a  train,  coming  from  the  Galway  direction, 
and  started  from  Ballinasloe,  took  the  place  of  the  Galway  train  in 
aid  of  the  Cavan  train,  and  thus  afforded  to  the  Cavan  passengers 
the  opportunity  of  proceeding  with  it  to  Dublin. 

It  was  argued,  for  the  plaintiff,  that,  since  the  object  of  the  8  &  9 
Fife.,  c.  20,  ss.  103,  109»  and  111,  and  of  the  bye-law,  was  to  prevent 
fraud ;  and  since  the  tickets  of  all  the  passengers  from  places  more 
distant  from  Dublin  than  Mullingar  were  examined  at  Castletown 
and  Multifarnham,  and  since  every  passenger  who  was  suffered 
to  pass  those  places  must  have  had,  and  have  shown,  his  ticket, 
Mullingar  (the  next  station  after  the  tickets  had  been  shown)  ought 
to  be  treated  as  the  place  from  which  the  train  originally  started. 
It  was  urged  that  this  would  be  enough  to  protect  the  Company 
against  fraud ;  and  that,  construing  the  bye -law  in  reference  to  the 
purpose  of  preventing  fraud,  we  ought  to  hold  Mullingar   as  the 
place  of  the  original  starting  of  the  train.     But  this  would  be  to 
treat  the  same  train  as  having  originally  started  from  a  different 
place  according  to  the  station  at  which  the  tickets  were  examined. 
So  that  if,  on  the  line  from  Galway  to  Dublin,  the  tickets  were 
examined  at  four  stations,  and  four  passengers,  leaving  the  train 
successively  at  the  stations  next  after  the  examination  of  their 
respective  tickets,  should  refuse  each  to  show  his  ticket  at  the 
station  at  which  he  should  leave  the  train,  each  would  be  liable 
to  pay  only  the  fare  from  the  station  at  which  his  ticket  was 
last  examined ;  and  thus  the  train  would  be  determined  to  have 
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originally  started  from  four  distinct  places.     Such  a  construction  of  H.  T.  1865. 

the  bye-law  would  seem  to  be  absurd  in  itself,  and  to  be  bardly        xc  eguer, 

capable  of  being  expressed  without  a  solecism.     The  argument  of 

Mr.  Carieian  appears  to  me  yery  persuasive,  and  to  present  a  good     midland 

iodez  to  the  true  import  of  the  bye-law.    A  number  of  passengers 

arriye  at  the  Dublin  terminus.    The  bye-law  is  framed  to  provide 

against  the  contingency  of  any  one  passenger,  or  of  any  number 

of  passengers,  refusing  to  deliver  their  tickets.     The  officials  of  the 

Company  have  no  means  of  knowing  the  place  where  each  passenger 

commenced  his  journey,  or  even  the  line,  whether  a  branch  line  or 

the  main  line,  on  which  his  ticket  was  obtained.    No  guard  could  be 

reasonably  expected  to  determine  the  identity  of  the  passengers,  and 

the  places  at  which  they  entered  their  carriages.     The  passengers 

may  have  changed  their  carriages  in  the  progress  of  the  journey. 

£?en  if  they  did  not,  the  carriages  are  not  distinguishable.    And 

if  the  guard  who  acted  when  the  passenger  entered  could  possess 

the  power  of  identifying  him,  the  guard  of  a  branch  line  may  not, 

and  probably  will  not,  be  the  guard  of  the  main  line,  and  the  guard 

of  the  main  line  may  be  changed  before  its  arrival  in  Dublin.    We 

most  give  to  the  bye-law  a  reasonable  construction,  and  one  which, 

being  consistent  with  its  language,  shall  tend  to  effectuate  its 

purpose,  in  preference  to  one  which  would  augment  the  difficulty  of 

applying  it.    And  we  think  that  the  train  in  which  the  plaintiff 

arrired  at  Broadstone  on  the  occasion  in  question   on  which  he 

zefosed  to  deliver  his  ticket  there,  was  that  train  which,  on  ^the 

eTening  of  the  transaction,  did  the  service  of  the  four  o'clock 

Galway  train;  and  that  was  the  special  train,  originally  started 

from  Ballinaaloe,  with  which  the  plaintiff  travelled  to  Dublin. 

The  point  saved  must  therefore  be  ruled  in  favour  of  the  defend- 
ants, and  the  cause  shown  against  the  conditional  order  must  be 
allowed,  of  course  with  costs. 

I  cannot  refrain  from  adding,  that  I  think  it  would  be  very 
desirable  that  a  bye-law  more  precise  in  its  terms  and  better  suited 
for  a  number  of  converging  lines  should  be  framed  for  the  pro- 
tection of  railway  companies;  and  that  such  bye-law  (which  of 
eonrse  must  be  sanctioned  by  the  Board  of  Trade)  should  be 
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H.  T.  1865.  adopted  by  all  the  railway  companies  in  both  countries.     It  is  very 
xc  epter.     j|QpQ|.(|^||^  i)^^i  gu^^^  |^  regulation  should  be  the  same  for  every  line, 

H  A  HAY 

SO  that  whenever  any  question  should  arise  in  a  Court  of  Law  upon 
MIDLAND  its  construction,  as  applied  to  any  railway,  the  decision  upon  it 
RAILWAY.     ^^^^^^  ^^^j.^  ^  uniform  rule  for  all. 


E.  T.  1866. 

Aprils. 
May  5. 

T.  T.  1866. 

June  12. 


M'GRATH  r.  SHANNON. 


A  lease  con-  This  was  an  action  of  ejectment  on  the  title,  for  78a.  Ir.  14p.  of 
tained  a  pro- 
viso   that    it  the  lands  of  Derry  or  Gaheraderry.  Title  was  claimed  from  the  27th 
shonld  be  law- 
ful for  the  les-  of  March  1865.      Defence  was  taken  by  the  defendant  to  all  the 

der    the  pre^  lands,  save  5a.  3r  ^4p.,  in  the  possession  of  another  person.     The 

lessor  ^fim  ^^^  ^^  ^^^^  before  the  Lord  Chief  Babon,  at  the  Summer 

fhl^fess^r!'''  Assizes  for  the  county  of  Limerick  1865. 

^^'ntbs^'   re^       ^^  ^®"®'  ^*^^  ^^®  ^^'^  ^^  '^P'^^  *®^'  ^^®  representatives  of 

yious  notice  in  Anthony  Hickman  deceased  demised  to  Charles  O'Callaghan,  his 
writing  of  such  -  °       , 

intention   to  heirs  and  assigns,  for  three  lives,  the  lands  of  Derry  or  Caheraderry, 
surrender. 

paying  off  all  containing  228a.  2r.  24p.,  plantation  measure,  at  the  yearly  rent  of 
rent   and    ar- 
rears of  rent  £l.  6s.  Od.  per  acre.      That  lease  contained  a  clause  of  surrender  in 

may  be  due,  the  following  terms: — "Lastly,  it  is  hereby  declared  and  agreed 

daj^  of^  such  *'  upon,  by  and  between  the  parties  to  these  presents,  that  it  shall 

S^eftjct  ^d  "  *°^  ™*y  ^  ^*^^"^  ^^^  *^®  ^^^  Charles  O'Callaghan,  his  heirs  or 

performing  all  «« assigns,  on  any  25th  day  of  March  during  the  continuance  of  this 

&&,  &c    No-  ic  demise,  to  yield  up  and  surrender  these  presents,  and  the  premises 
tice  of  surren-  »       ^  t  »  »  *r 

der    for    the  «  hereby  demised,  unto  the  said  J,  A,  &c.,  &c,  (the  lessors),  their 
25th  of  March  ^  >       >         >         J  \  /> 

1863    was  **  heirs  or  assigns,  pr  such  other  person  or  persons  as  shall  or  may  be 

serred  by  the 

lessee  upon  the  '*  entitled  to  the  rent  and  reversion  of  the  said  demised  premises,  as 

lessor;  but  the 
rent  then  due 
was  not  paid  for  some  months  afterwards. 

Beld,  that  no  surrender  took  place  under  the  proyiso  in  the  lease ;  that  no  new 
tenancy  was  created ;  and  that,  under  the  facts  in  the  case,  a  surrender  could  have 

taken  place,  or  a  new  tenancy  have  been  created,  only  by  deed. 
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**  co-heirs  or  representatives  of  said  Anthony  Hickman  deceased,  E.  T.  1866 

Exchequer^ 
**  first  giving  unto  the  said  J,  A,  &c.,  &c.,  (the  lessors),  their  heirs 

"or  assigns,  or  such  other  person  or  persons  as  shall  or  may  he' 
**  entitled  to  the  said  demised  premises  as  aforesaid,  six  calendar 
<<  months'  previous  notice  in  writing  of  such  his  or  their  intention  to 
"surrender  the  same,  paying  off  all  rent  and  arrears  of  rent  that 
**  shall  or  may  he  due,  including  the  day  of  sach  surrender  taking 
"effect;  and  performing  and  fulfilling  all  and  singular  the  clauses, 
"covenants,  conditions,  and  agreements  hereinbefore  on  his  or  their 
"part  or  behalf  mentioned  or  contained/'    The  lessee's  interest  in 
the  above  demise  became  vested  in  Cornelius  O'Brien,  who,  by  a 
deed,  dated  the  29th  of  February  1825,  demised  unto  Patrick  Shan- 
non (the  defendant)  all  that  the  said  lands  of  Derry  or  Caheraderry, 
containing  225  acres,  or  thereabouts ;  exclusive  of  the  Mill  division, 
containing  6  acres,  or  thereabouts;   Magan's  division,  containing 
2  acres,  or  thereabouts  ;  Hugh  Clare's  division,  containing  6  acres, 
or  thereabouts :  to  hold  to  the  said  Patrick  Shannon,  for  three  lives, 
at  the  yearly  rent  of  £312.  17s.  Od.,  being  at  the  rate  of  £1.  7s.  Od. 
per  acre  for  the  above  mentioned  quantity,  subject  to  a  survey  to  be 
made  thereof,  and  the  said  rent,  &c.,  increased  or  reduced  accord- 
ingly.   Then  followed  this  proviso  : — "And  it  is  hereby  agreed 
"npoD,  by  and  between  the  said  parties,  that  the  said  Cornelius 
"  O'Brien  shall  be  at  liberty,  notwithstanding  this  demise,  to  sur- 
**  render  the  entire  of  said  premises ;  and  the  said  Patrick  Shannon 
*'doth  covenant,  to  and  with  the  said  Cornelius  O'Brien,  his  heirs 
"  and  assigns,  that  he  will,  upon  receiving  due  notice  of  such  the 
"  intention  of  the  said  Cornelius,  his  heirs  and  assigns,  to  surrender 
"said  premises,  yield  and  deliver  up  the  part  hereby  intended  to  be 
"demised." 

In  1828  Cornelius  O'Brien  purchased  the  interest  of  one  of  the 
four  lessors  in  the  lease  of  1800 ;  and  by  a  deed  dated  the  30th  of 
January  1856  he  conveyed  the  lands  in  question  to  William  H. 
Magrath  the  plaintiff,  as  trustee  for  specified  objects. 

A  partition  suit  was  instituted  in  1857  by  the  lessors  in  the  lease 
of  1800.    Upon  the  8th  of  May  1861  James  Shannon  the  defendant 
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E.  T.  1866.  purchased  the  interest  of  one  of  the  four  lessors  in  the  lease  of  1800, 
'_  ^  ,  ^  and  was  made  a  party  by  notice  to  the  partition  suit.  On  the  2nd 
of  September  1862  the  plaintiff  served  notice  of  his  intention  to  sur- 
shahnon.  render  his  interest  under  the  lease  of  1800  upon  the  defendant,  as 
one  of  the  co-reversioners ;  and  at  the  same  time  served  a  notice 
of  surrender  upon  the  defendant,  as  tenant  under  the  lease  of  1825, 
of  his  intention  to  surrender  his  interest  in  the  lands  in  question. 
By  the  return  to  the  writ  of  partition,  dated  19th  of  July  1863, 
part  of  the  lands  of  Caheraderry  conveyed  by  the  leases  of  1800 
and  1825  was  allotted  to  a  person  of  the  name  of  Tymons,  the 
remainder  to  the  plaintiff.  In  the  schedule  to  the  allotment  to 
Tymons,  the  defendant  was  described  as  being  in  occupation  of 
72a.  3r.  9p*»  Irish  plantation  measure,  of  the  lands  in  question,  at 
the  yearly  rent  of  £200,  "  as  tenant  from  year  to  year."  In  the 
schedule  to  the  allotment  to  the  plaintiff,  the  defendant  was  de- 
scribed as  being  in  occupation  of  9a.  3r.  Op.,  at  the  yearly  rent 
of  £83.  15s.  6d.,  *'as  tenant  from  year  to  year."  The  residue  of 
the  lands  of  Caheraderry  was  in  the  possession  of  the  subtenants 
of  the  defendant. 

On  the  2nd  of  March  1863  the  defendant  moved  to  set  aside 
the  return  to  the  writ  of  partition,  upon  the  grounds  that  the 
allotment  of  the  lands  had  not  been  justly  made — that  the  quit- 
rent  had  not  been  fairly  apportioned,  and  that  he  had  been  wrongly 
described  as  tenant  from  year  to  year  of  the  lands  of  Caheraderry. 

Defendant's  motion  was  refused  with  costs  upon  the  30th  of 
April  1863.  The  defendant  refused  to  give  up  possession  of  the 
lands  in  March  1863,  and  paid  the  rent  of  the  lands  allotted  to 
him  under  the  deed  of  partition  to  the  lessors  in  the  lease  of  1800. 
Upon  the  4th  of  September  1864  the  plaintiff  served  the  defendant 
with  a  notice  to  quit  for  the  25th  of  March  1865.  Upon  the  25th 
and  26th  of  March  1865  the  land  agent  of  the  plaintiff,  as  represent- 
ative of  the  lessor  in  the  lease  of  1825,  and  the  land  agent  of  the 
co-reversioners  in  the  lease  of  1800,  attended  upon  the  lands  of 
Caheraderry,  and  demanded  possession  for  their  respective  princi- 
pals, which  the  defendant  refused  to  give.  He  gave  up  possession 
to  Tymons  of  the  portion  of  the  lands  of  Caheraderry  allotted  to 
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him.    In  answer  to  a  demand  for  the  rent  for  the  year  1864,  under  E.  T.  1866. 

Exehegu€r» 
the  lease  of  1826,  the  defendant  paid  the  agent  of  the  plaintiff,  on 

the  14th  of  May  1864,  one  year's  proportionate  rent  due  the  25th  of 
March  1864,  for  the  lands  allotted  to  him. 

At  the  close  of  the  ease,  the  Counsel  for  the  plaintiff  called  upon 
his  Lordship  to  tell  the  jury  that,  if  the  rent  paid  in  May  1864  was 
not  any  aliqaot  portion  of  the  rent  payable  under  the  lease  of  1825, 
nor  expressly  paid  or  received  as  the-  rent  reserved  by  the  lease  of 
1825,  such  payment,  in  point  of  law,  created  a  tenancy  from  year  to 
year,  which  operated  as  a  surrender  of  the  lease  of  1825. 

Counsel  for  the  defendant  called  for  a  direction  for  the  defendant, 
upon  the  grounds  (among  others)  that  an  actual  surrender  by  deed 
was  necessary  to  terminate  the  lease  of  1800  ;  that  it  was  a  condi- 
tion precedent  to  the  clause  of  surrender  taking  effect  that  the  rent 
should  be  paid ;  but  that  it  had  been  proved  that  the  rent  for  1 863 
had  been  neither  paid  nor  tendered,  and  that  the  description  of  the 
defendant  as  tenant  from  year  to  year,  in  the  schedule  to  the  return 
to  the  writ  of  partition,  was  immaterial.     The  jury  found  that  the 
defendant  had  paid  the  rent  demanded  in  1864  on  foot  of  the  lease 
of  1800,  and  not  under  a  new  tenancy.    His  Lordship  directed  a 
verdict  for  the  plaintiff,  but  reserved  leave  to  move  to  change  the 
verdict  into  one  for  the  defendant. 

A  conditional  order,  on  the  ground  of  misdirection,  having  been 
obtained — 


W.  Brereion,  J.  E,  Walsh,  and  CreCy  now  showed  cause. 

The  notice  of  surrender  by  the  plaintiff,  in  September  1862, 
terminated  the  defendant's  interest  under  the  lease  of  1825,  and 
made  him  tenant  from  year  to  year.  Ue  was  described  as  such 
in  the  report  of  the  partition  commissioners;  he  admitted  it, 
by  surrendering  to  Tymons  the  portion  of  land  allotted  to  him, 
and  by  paying  the  apportioned  rent.  The  defendant  is  estop- 
ped from  denying  the  results  of  his  own  acts:  The  Duchest  of 
Kingston's  case  (a)  ;  Cornish  v.  Abingdon  (b)  ;  Lyon  w.  Reed  (c). 

(a)  2  Sm.  L.  Ca«.  723.  (&)  4  H.  &  N.  549. 

(c)  13  M.  &  W.  285. 
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Tbe  notice  of  anmnder  tormiiuited  the  leaso  of  182A :  1  Fitrlong't 
Landlord  and  TenatU,  p.  61B.  A  sarrender  Deed  not  neceu&rilj  be 
in  writing.  Abandonment  of  the  premiges  by  tbe  tenant,  and  the 
taking  poaseasion  of  them  by  tbe  landlord,  u  here,  is  equivalent  to 
a  surrender  hj  operation  of  law:  Phena  v.  Pi^UwtU{a), 


JtlUtt,  J.  O'Hagan,  and  M.  O'Shauphtutty,  contra. 

The  clause  of  enrrender  in  the  lease  of  1800  was  a  covenant,  not 
ft  condition  :  Co.  LiU.,  p.  20S,  bi  Doe  d.  WiUon  t.  Phillips  {6); 
4  ^thtwoo<rM  Conveyancing  by  Jarman,  p.  363.  In  rafereoce  to 
the  service  of  a  notice  of  snirender,  every  formality  nnHst  be  obeeired 
•trictly :  CoU  on  Efs^ment,  p.  397.  The  original  noUce  sboaM 
Lave  been  produced :  3  Starkit  on  Evidence,  p.  730.  The  deri> 
ration  of  the  plaintiff's  title  was  not  satisfactorily  traced:  Delap  v. 
Leonard  (c) ;  Doe  d.  Rnizen  v.  Leioit  (d) ;  Denny  r.  0'ConneU{e). 
Tbe  defendant  objected  to  the  description  of  his  interest  in  tbe 
lands  as  given  in  the  report  of  tbe  partition  commissionera.  There 
was  no  change  of  possession,  nor  was  there  any  new  lease  there- 
from ;  there  was  no  surrender  by  operation  of  law :  Cratohj/  v. 
VHtie(f);  Foquet  v.  Moor  (g),  Tbe  payment  of  the  apportioned 
rent  was  not  a  surrender,  nor  did  it  create  a  new  tenancy ;  Twj/nam 
V.  Piekard(h)i  Grey  v.  Priar{i)i  Moore  v.  BiaUr{k).  Tbe 
circumstances  under  which,  and  the  object  for  which  the  rent 
was  paid  by  the  defendant  in  1664,  was  a  question  for  the  jury: 
2  Taylor  on  Evidence,  p.  296.  The  notice  served  upon  the  de- 
fendant was  not  correct  as  to  time,  therefore  void :  Cadby  v.  Mar- 
tinez [t);  Doe  d.  Bodd  v.  Archer  {m);  Doe  d.  Murrelt  v.  Mil- 
tcard{n).  The  interest  created  by  the  lease  of  1625  was  freehold, 
therefore  could  not  be  terminated  without  ceremony.  Co.  LUI., 
p.  214,  b.     As  to  the  analogy  between  powers  in  Equity  sad 


(a)  12  Com.  B.  334. 
(0  a  It.  Law  Eep.  292. 
(()  Long.  &  Towns.  629. 
(jr)  7  Bscb.  370. 
(i)  4H.  ofL.  Cm.565. 
(0  II  Ad.  *  EU.  730, 


(b)  2  Blng.  13. 

(<0  5  Ad.  &  El.  227. 

(P  7  Exch.  319. 

(A)  2B.&Ald.lOS. 

(A)  2  Scb.  &  Lef.  267. 

(m)  U  Sart.  24&. 
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eonditioDB  at  Common  Law — I  Saunders  on  UseSy  pp.  155,  163;  £.  T.  1866. 
Gorman  v.  Byrne  (a).     The  service  of  the  notice  of  surrender  was     .    ^  tguer. 
not  duly  proved  ;  the  original  was  not  produced  by  the  plaintiff,  nor     ^  g,b,ktb, 
was  its  absence  accounted  for:  1    Taylor  on  Evidence^  pp.  420,     shakkon. 
421;   2  Starkie  on  Evidence^  p.  174;  Robinson  v.   Brown  ih)\ 
Lanauze  v.  Palmer  (c) ;  Furnace  v.  Ahearn  (d).     The  conditional 
limitation  in  the  second  lease  could  not  be  acted  upon  until  the 
condition  upon  which  the  first  lease  was  to  terminate  was  complied 
with.     This  is  a  conditional  limitation,  and  was  lost  upon  assign- 
ment :  Bac.  Abr^  Lease  (4),  (5). 

J.  E.  Walsh,  in  ireply. 

FiTZOEBALD,  B. 

The  question  at  the  trial  of  the  ejectment  in  this  case  was,  j  lo 
whether  the  defendant  was,  in  the  month  of  September  1864,  tenant 
from  year  to  year  to  the  plaintiff.  In  that  month  a  notice  to  quit 
the  lands  the  subject  of  the  ejectment,  on  the  25th  of  March  1865, 
was  served  by  the  plaintiff  on  the  defendant;  and  the  present 
action  was  founded  on  that  notice  to  quit. 

The  case  made  by  the  defendant  is,  that  he  was  not  tenant  from 
year  to  year,  but  held,  and  still  holds  the  lands  in  question  under  a 
subsisting  lease  made  in  the  year  1825  to  him  by  a  gentleman 
named  O'Brien,  under  whom  the  plaintiff  derives  title.  That  a 
lease  for  lives,  which  are  still  in  being,  was  made  to  the  defendant 
in  the  year  1825  by  O'Brien ;  and  that  the  plaintiff's  title  is  derived 
from  O'Brien  is  not  disputed.  But  the  plaintiff's  case  is,  that  the 
estate  granted  by  this  lease  was  put  an  end  to  prior  to  September 
1864.  The  plaintiff  alleges  that  this  determination  took  place  in 
dther  of  two  ways :— -first ;  by  the  acceptance  of  a  tenancy  from 
year  to  year,  which  would  be  a  surrender  in  point  of  law;  or, 
secondly,  by  virtue  of  a  provision  contained  in  the  lease  of  1825. 

Furst ;  with  reference  to  the  former  of  these  matters,  the  case  of 
the  plaintiff  appears  to  me  to  be  in  substance  this : — At  the  date  of 
the  lease  of  1825,  O'Brien  held  the  lands  under  a  lease  made  in  the 

(a)  8  Ir.  Om.  Law  Bep.  394.  (6)  3  Com.  B.  754. 

(0  1  Moo.  &.Mal.  31.  (d)  4  Ir.  Law  Bep.  281. 
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T.  T.  1866.  year  1800,  for  liTes,  some  of  which  are  still  in  being,  but  different 
^^'     from  those  in  the  lease  of  1825  ;  and  at  a  rent  less  bj  one  shiUing 
per  acre  than  the  rent  reserved  in  the  lease  of  1825.     The  lease  of 
1800  was  made  to  O'Brien  by  four  tenants  in  common  of  the  fee, 
between  whom  no  partition  had  then  been  made ;  and  it  contains  a 
provision  enabling  O'Brien  to  surrender  on  any  25th  day  of  March 
during  the  demise,  first  giving  six  months'  previous  notice  in  writing 
of  his  intention  so  to  do.      The  lease  of  1825  was  made  in  terms 
provided  O'Brien's  interest  should  so  long  last,  and  contained  a 
clause  enabling  O'Brien  to  surrender  notwithstanding  the  demise  of 
1825,  and  an  agreement  by  the  defendant,  on  getting  due  notice  of 
his  intention  so  to  do,  to  give  up  possession.     O'Brien  subsequently 
acquired  the  share  of  one  of  the  co-owners  of  the  fee,  and   this 
interest,  as  well  as  his  interest  in  the  lease  of  1800,  became  vested 
in  the  plaintiff*  previously  to  1857.     In  1857  some  of  the  co-owners 
of  the  fee  instituted  a  suit  in  Chancery  for  a  partition,  to  which 
Magrath  was  made  a  party ;  and,  pending  the  suit,  the  defendant 
purchased  the  interest  of  one  of  the  co-owners,  and  was  made  a 
party  by  notice. 

A  commission  of  partition  was  decreed  in  1857  or  1858 ;  and, 
pending  the  proceedings  of  the  commissioners  thereunder,  and  in 
the  month  of  August  1862,  the  plaintiff  alleges  that  he  served 
notice  on  all  the  co-owners  (including  the  defendant)  of  his  in- 
tention to  surrender  the  lease  of  1800  on  the  25th  of  March  1863 ; 
and  he  at  the  same  time  gave  notice  to  the  defendant,  as  tenant 
under  the  lease  of  1825,  of  such  his  intention,  with  the  view  of 
putting  an  end  to  the  latter  lease.  The  commissioners  of  partition 
made  their  return  in  the  month  of  February  1863;  the  subject 
of  partition  included  many  other  denominations  of  land ;  and  they 
allotted  a  part  of  the  lands  comprised  in  the  leases  of  1800  and  1825 
to  a  person  named  Tymons ;  and  all  the  residue  of  those  lands  to 
the  plaintiff.  In  a  schedule  to  the  return,  all  those  lands  are 
mentioned  as  being  in  the  possession  of  the  defendant,  as  tenant 
from  year  to  year,  at  a  rent  which  appears  to  be  equal  in  amount  to 
the  rent  reserved  in  the  lease  of  1£00,  but  no  reference  is  made  to 
the  lease  of  1800,  or  to  the  lease  of  1825. 


i 
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The  defendant  appears  to  have  been  dissatisfied  with  the  par-  x.  T.  1866. 
ticalar  lands  allotted  to  him  as  co-owner,  and  moved  the  Court  of       ^^^^^^: 
Chancery  to  set  aside  the  return  ;  and  in  an  affidavit  made  by  him     ^  gkath 
for  that  purpose,  he  stated,  amongst  other  things,  that  the  return     shannon. 
incorrectly  represented  him  as  holding  the  lands  now  in  question  as 
tenant  from  year  to  year,  whereas  he  in  fact  held  them  under  a 
lease ;  this  motion  was  refused  with  costs.    After  this,  and  on  the 
25th  of  March  1863,  possession  of  the  lands  comprised  in  the  lease 
of  1825  was,  pursuant  to  the  notice  of  August  1862,  demanded  of 
the  defendant ;  but  no  surrender  in  fact  was  ever  made  of  the  lease 
of  1800.    The  defendant  refused  to  give  up  possession.     On  the 
12th  of  May  1864  the  plaintiff  demanded  from  the  defendant  a 
year's  rent  up  to  the  25th  of  March  1864,  stating  the  amount  of 
rent  so  demanded,  which  was  in  fact  his  proper  proportion  of  the 
rent  mentioned   in    the    schedule   to    the  commissioners'   return.  ' 

Conveyances  under  the  decree  for  partition  had  previously  been 
made  to  the  plaintiff  and  Tymons.  The  demand  of  rent  was  made 
by  letter ;  but  the  letter  does  not  in  any  way  state  the  nature  of  the 
tenancy  in  respect  of  which  it  was  demanded.  On  the  14th  of 
May  1864  the  defendant  answered  this  letter,  inclosing  a  cheque 
for  the  amount  demanded,  after  some  deductions  for  poor-rate 
and  income  tax.  This  payment,  which  was  of  a  different  amount 
from  that  reserved  in  the  lease  of  1825,  was,  under  the  circum"* 
stances,  relied  on  at  the  trial  of  the  ejectment  as  evidence  of  a  new 
tenancy  from  year  to  year. 

In  the  month  of  September  1864  the  plaintiff  and  Tymons  served 
the  defendant  with  several  notices  to  quit  their  respective  portions 
of  the  land  comprised  in  the  leases  of  1800  and  1825,  on  the  25th  of 
March  1865.  On  that  day  the  defendant  delivered  up  possession 
of  his  part  to  Tymons,  but  declined  to  give  possession  of  the 
residue  of  the  lands  to  the  plaintiff,  who  then  brought  the  present 
ejectment. 

The  defendant  was  examined  at  the  trial  as  to  the  payment  of 
rent  so  made  by  him  in  May  1864 ;  and  his  account  of  the  matter 
was,  that  he  paid  it  as  the  proper  proportion  of  the  rent  payable 
under  the  lease  of  1800,  in  respect  of  the  lands  allotted  to  the 
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T.  T.  1866.  plaintiff.      Two  reasons   have  been  suggested  for  this;    first,  a 

ExehegueTm 

conception  that  payment  of  the  rent  reserved  by  the  lease  of  1 800 

was  necessary  for  the  preservation  of  his  interest  under  the  lease 

of  1825 ;  and,  secondly,  a  misconception  of  the  legal  effect  of  the 

union  in  the  plaintiff  of  the  two  interests  in  the  fee,  and  in  the  lease 

of  1800.     The  defendant's  own  account  of  the  matter  is  somewhat 

obscure ;    but  he  certainly  never  informed   the   plaintiff  of  any 

intention  of  paying  the  rent,  or  any  part  of  the  rent  reserved  by 

the  lease  of  1 800.     On  this  part  of  the  case  the  plaintiff  insisted  at 

the  trial  that  he  was  entitled  to  a  direction  to  the  jury  that  a  new 

tenancy  from  year  to  year  was  created  between  the  plaintiff  and 

defendant,  which  operated  as  a  surrender  in  law  of  the  lease  of 

1825,   if  then  subsisting,   and   entitled   him   to  a  verdict.      The 

defendant,  on  the  other  hand,  insisted  that  there  was  no  evidence 

to  go  to  the  jury  of  a  tenancy  from  year  to  year ;  and  that  there 

could  not  be  a  surrender  in  law  of  such  an  interest  as  he  then  had. 

My  Lord  Chief  Baron  left  to  the  jury  the  question  whether 

the  payment  in  May  1864  was  made  by  the  defendant  with  the 

intention  of  paying  rent  under  the  lease  of  1800,  or  as  rent  under  a 

new  letting ;  but,  as  I  understand  the  case  in  substance,  informing 

the  jury  that  if  not  intended  by  the  defendant  as  rent  under  the 

lease  of  1800,  it  must  be  referred  to  a  new  letting.     The  jury 

found  that  the  payment  was  made  by  the  defendant  as  rent  under 

the  lease  of  1800.    The  plaintiff  objected  to  the  putting  of  this 

question  to  the  jury ;  but  neither  party,  though  called  on  by  the 

Lord  Chief  Baron  so  to  do,  suggested  any  other  question  as 

proper  to  be  left  to  them.      On  this  part  of  the  case  it  seems  to 

me  impossible  to  sustain  the  plaintiff's  contention,  that  the  Judge 

should  have  directed  the  jury  to  infer  a  tenancy  from  year  to  year 

in  the  defendant,  without  allowing  his  explanation  of  the  single 

payment  made  in  the  year  1864  to  go  to  them.     The  form  of 

the  question  does  not  seem  to  me  objectionable;  the  rent  was 

not  in  terms  demanded  as  rent  due  in  respect  of  a  tenancy  from 

year  to  year,  in  fact  it  corresponded  in  amount  with  the  rent 

reserved  by  the  lease  of  1800,  as  regarded  the  plaintiff's  share 

of  the  lands ;  and  no  representation  was  made  by  the  defendant 
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that  it  was  paid  in  respect  of  a  tenancy  from  year  to  year.    The  T.  T.  1866. 
payment  seems  to  me  an  act  which,  like  every  other  act  in  pats,  is     ' 
capable  of  being  explained,  and  the  effect  of  which  must  depend 
on  the  intention,  not  of  one,  bat  of  both  parties;    and  my  Lord 
was  not  asked  to  pat  the  question  arising  on  the    defendant's 
explanation  in  any  other  form. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
defendant's  contention,  that  there  really  was  no  evidence  of  a 
tenancy  from  year  to  year  or  surrender  in  law.  It  seems  to  me 
also  impossible  to  contend  snccessfally  that  the  decree  in  the 
partition  suit,  founded  on  the  commissioners'  return,  can  be  treated 
as  deciding  that  the  defendant  was  tenant  from  year  to  year; 
the  description  of  his  tenancy  was  a  purely  collateral  matter  in 
that  suit;  and,  treating  it  as. a  representation  made  to  the  de- 
fendant that  he  was  duch  tenant,  it  was  not  acquiesced  in  by 
him,  but  denied  by  his  affidavit. 

«  I  think,  therefore,  that  the  plaintiff's  first  contention  fails. 
Secondly;  his  second  contention  is  founded  on  the  notice  already 
stated  to  have  been  served  by  him  on  the  defendant  in  August 
1862,  of  his  intention  to  surrender  the  lease  of  1800,  and  founded 
on  a  provision  in  the  lease  of  1825,  together  with  the  demand  of 
possession  made  pursuant  to  that  notice  in  March'  1863.  The 
provision  in  the  lease  of  1825  is  as  follows: — "And  it  is  hereby 
"agreed  upon,  by  and  between  the  said  parties,  that  the  said 
**  Cornelius  O'Brien  shall  be  at  liberty,  notwithstanding  this  demise, 
^^to  iurrender  the  entire  of  said  premises  ;  and  the  said  P.  Shannon 
"doth  covenant  to  and  with  the  said  C.  O'Brien,  his  heirs  and 
"assigns,  that  he  will,  upon  receiving  due  notice  of  such  the 
"  intention  of  the  said  C.  O'Brien,  his  heirs  or  assigns,  to  surrender 
"said  premises,  yield  and  deliver  up  the  part  hereby  intended  to 
"be  demised."  However  in  other  respects,  this  clause  may  have 
been  intended  to  operate,  it  seems  clear  that  it  was  only  to  have 
operation  for  the  purpose  of  giving  effect  to  a  surrender  made  by 
O'Brien  or  his  assigns  of  their  interest;  and  the  plaintiff's  con- 
tention is,  that  such  surrender  was  effected  by  force  of  a  provision 

in  the  lease  of  1800;  and  the  notices  already  metioned,  which  he 
VOL.  17  18  L 
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T.  T.  1866.  alleges  to  have  been  seryed  thereunder  in  August  1662,  on  the  then 

Exchequer.  /•  *i.     r 

owners  of  the  fee. 

The  provision  in  the  lease  of  1800  is  as  follows: — ''Lastlj, 
'*  it  is  hereby  declared  and  agreed  upon,  by  and  between  the  parties 
''  to  these  presents,  that  it  shall  and  may  be  lawful  for  the  said 
"  C.  O'Brien  (the  lessee),  his  heirs  or  assigns,  on  any  25th  day 
^of  March  during  the  continuance  of  this  demise,  to  yield  up  and 
*' surrender  these  presents,  and  the  premises  hereby  demised,  unto 
"  the  said  J.  A.,  dsc.  (the  lessors),  their  heirs  or  assigns,  or  such  other 
^  person  or  persons  as  shall  or  may  be  entitled  to  the  rent  and  rever- 
*'sion  of  the  said  demised  premises  as  co-heirs  or  representatives  of 
'*  the  said  Anthony  Hickman  deceased,  first  giving  unto  the  said  J. 
**  A.,  &c,  their  heirs  or  assigns,  or  such  other  person  or  persons 
^'as  shall  or  may  be  entitled  to  the  said  demised  premises  as 
**  aforesaid,  six  calendar  months'  previous  notice  in  writing  of  such 
*'  his  or  their  intention  to  surrender  the  same,  paging  off  all  rent 
^*  and  arrears  of  rent  that  shall  or  mag  be  due^  including  the  dag 
"  of  such  surrender  taking  effect^  and  performing  and  fulfilling  all 
^and  singular  the  clauses,  covenants,  conditions  and  agreements 
**  hereinbefore,  on  his  or  their  part  or  behalf,  mentioned  or  con- 
''tained.**    It  is  obvious  that  the  latter  part  of  this  clause,  com- 
mencing with  the  word  "first,**  is  one  sentence,   the  whole  of 
which  is  governed  by  that  word. 

The  notices  of  intention  to  surrender  are  alleged  to  have  been 
served  in  August  1862 ;  and  the  day  thereby  fixed  for  the  surrender 
to  take  effect  was  the  25th  of  March  1863 ;  but  the  rent  which 
l)ecame  due  on  that  day  was  not  then  paid,  nor  was  it  paid  until 
a  considerable  time  after.  Without  considering  any  other  of  the 
ol^ections  made  on  the  part  of  the  defendant  to  this  transaction,  I 
think  that  this  failure  would  be  of  itself  sufficient  to  have  prevented 
a  surrender,  or  rather  determination  of  the  estate,  then  taking  effect; 
and  for  this  the  case  of  Gray  and  others  v.  Friar  (a)  seems  to  be 
an  express  authority.  I  think,  therefore,  that  the  plaintiff's  second 
<M)ntention  also  fails. 

My  LoBD  Chief  Babon  in  form  described  the  verdict  to  be 

(a)  4H.ofL.Ca8.665. 
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entered  for  the  plaindff,  reserving  liberty  to  the  defendant  to  moye  T.  T.  1866. 
to  haye  the  verdict  entered  for  him ;  in  pursuance  of  which  leave  the 
defendant  has  obtained  a  conditional  order.     I  think  the  cause 
shown  by  the  plaintiff  ought  to  be  disallowed,  and  a  verdict  entered 
for  the  defendant. 

To  avoid  complicity  of  statement,  I  have  treated  the  leases  of 
1800  and  1825  as  comprehending  the  same  premises;  in  point  of 
fact  the  lease  of  1825  did  not  comprehend  all  that  was  contained  in 
the  lease'of  1800 ;  but  this  in  no  way  affects  the  question  before  us. 


PiGOT,    C.   B. 

I  concur  in  my  Brother  Fitzgerald's  judgment,  and  his  reasons, 
with  only  the  exception  which  I  shall  now  mention. 

I  am  not  satisfied  that  if,  in  this  case,  a  tenancy  from  year  to 
year  could  have  been  created  by  the  payment  of  rent  referable 
to  such  tenancy,  the  intention  of  the  defendant  to  refer  the  payment 
to  the  lease  of  1800,  uncommunicated  to  the  plaintiff,  was  sufficient 
to  rebut  the  presumption  of  a  tenancy  from  year  to  year  arising 
from  the  payment  and  the  other  facts  proved,  especially  the  fact  that 
the  defendant  had  given  up  possession  to  Tymmons,  of  Tymmons' 
partitioned  portion  of  the  lands  (comprising  all  of  Caheraderry  that 
had  not  been  allotted  to  the  plaintiff),  and  the  fact  that  the 
defendant  knew  that,  whether  rightly  or  wrongly,  he  had  been 
treated  in  the  return  of  the  commissioners  of  partition  as  tenant 
from  year  to  year ;  although  I  do  not  think  that  any  estoppel  was 
created  by  that  document,  or  by  the  proceedings  founded  upon  it. 

I  prefer  resting  my  judgment,  as  to  this  part  of  the  case,  upon 
the  view  urged  by  Mr.  O^Hagan  in  his  very  able  argument — 
namely,  that  the  lands  retained  by  the  defendant,  which  are  the 
subject  of  the  defence  in  this  ejectment,  and  which  alone  were  in 
controversy  between  the  plaintiff  and  the  defendant  at  the  trial, 
have  been,  during  the  whole  time  since  the  plaintiff's  interest  arose 
under  the  parUtion,  in  the  possession  of  under-tenants  holding 
immediately  from  the  defendant;  that  during  the  time,  and  of 
course  when  the  rent  was  paid,  the  plaintiff  and  defendant  were 
(upon  the  plaintiff's  review  of  his  own  title)  owners  of  reversions ; 
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T.  T.  1866.  and  tkat  since  the  poesession  of  the  lands  was  not  changed,  and  was 
*  not  at  all  affected  by  the  dealing  between  the  plaintiff  and  de- 
fendant, and  since  that  dealing  coold  only  be  between  the  owners  of 
reversions,  a  surrender  by  operation  of  law  coold  not  have  been 
caused  by  the  creation  of  a  new  tenancy,  unless  such  new  tenancy 
had  been  created  by  deed. 

HuoBBS  and  Dbast,  BB.,  concurred. 

Conditional  order  that  verdict  be  entered  for 

defendant  made  absolute. 


I     I 


\  .' 


M.  T.  1866.  ALICIA  DORAN  v.  JOHN  CHANCELLOR,* 

Flaintiffseired  "^^^  ^^  ^^  action  for  assault  and  false  imprisonment  The 
23?d*of  Octo!  summons  and  plaint  was  issued  on  the  14th  of  May  1866;  the 
iTon rhe^Qthof  defendant    pleaded    another  action  pending.     The  plaintiff  took 

November,  bat  jsgue,  and  the  case  was  tried  before  Mr.  Baron  Deast  at  the  Nisi 
gaye  no  notice  ' 

of  tiling  to  de-  Prius  sittings  after  Trinity  Term.  It  appeared  at  the  trial  that 
fendant.      On  ° 

the  9th  defend-  another  writ  for  assault  and  false  imprisonment  had  been  issued  by 
ant  served  no- 
tice to  amend  the  plaintiff  against  the  defendant  on  the  12th  of  October  1865,  and 
plaint.  On  the 
11th    plaintiff  served  on  the  23rd  of  October.    This  writ  was  filed  on  the  26th  of 

notice  consent-  November,  but  no  evidence  was  offered  at  the  trial  that  any  notice 

Imd  on  the  '  had  been  given  to  the  defendant  of  this  filing,  as  required  under  the 

m^eano^er,  37th  section  of  the  Common  Law  Procedure  Act  (7r.^  1853. 

on  consent,  q     ^j^^  g^^  ^^  November  defendant's  attorney  served  notice  of 

staying    pro-  ■' 

^ings  until  ^^  application  to  set  aside  the  first  count.  On  the  11th  of  Novem- 
certam  amend-  '^'^ 

ments  made  y^^  plaintiff's  attorney  served  notice  consenting  to  amend  and  pay 
and    certam  ^  ''  °  *"  ' 

costs   paid.      costs.     On  the  13th  of  November  the  Court  made  an  order  allowing 
No   amend- 
ments made, '    plaintiff  to  amend  on  payment  of  certain  costs  to  defendant.    On 
and   no   cc^ts 
paid.    On  the  the  22nd  of  November  defendant's  costs,  under  this  order,  were 

1866,  plaintiff  taxed  to  £6.  Os.  5d.    On  the  27th  of  November  a  fi.  fa*  was  issued 

issned  another 

writ  for  the  same  causes  of  action. 

UtU^  these  facts  sustained  a  plea  of  another  action  pending. 

*  Before  the  Full  Court. 
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for  these  costs,  but  was  never  lodged  with  the  Sheriff.     The  costs  M.  T.  1866. 
were  not  paid,  nor  was  any  further  step  taken  in  the  action  up     «. — .A-^ 

DOBAN 

to  the  date  of  the  trial.    At  the  trial  defendant  was  not  allowed  to  v. 

give  any  evidence  as  to  the  transactions  complained  of,  except  in 
mitigation  of  damages.  Plaintiff's  Counsel  admitted  that  the 
causes  of  action  in  both  plaints  were  the  same.  The  Judge  ruled 
that  the  first  action  was  not  pending  when  the  second  plaint  issued, 
bat  reserved  leave  to  the  defendant  to  move  to  have  the  verdict 
entered  for  him,  if  the  Court  above  should  be  of  opinion  that  the 
ruling  was  wrong.  The  jury  found  a  verdict  for  the  plaintiff,  £50 
damages.  Counsel  for  the  defendant  having  obtained  a  conditional 
order  pursuant  to  the  leave  reserved — 

Rttim  (with  him  Waters)  now  showed  cause. 

Nothing  was  done  after  the  order  of  the  13th  of  November.  The 
37th  section  of  the  Common  Law  Procedure  Act  (16  &  17  Ftc, 
c.  113),  provides  for  enforcing  a  defence.  It  first  provides  for 
enforcing  a  defence  where  the  writ  is  filed  four  days  at  the  least 
before  the  time  for  pleading  thereto  has  expired.  Secondly;  a 
defence  may  be  enforced  where  the  writ  has  not  been  filed  within  this 
time.  In  the  latter  case  the  plaintiff  must  file  his  writ  and  give 
notice  of  it  to  the  defendant,  and  the  defendant  is  then  to  plead 
within  eight  days  from  the  service  of  such  notice.  Thompson  v. 
Anutrong  (a)  decides  that,  under  the  37th  section,  a  cause  is  out 
of  Court  after  six  months  from  the  service  of  the  summons  and 
plaint  The  first  cause  was  out  of  Court  here  on  the  23rd  of  April. 
MuUin  V.  JBonjor(b):  there  the  filing  of  the  writ  was  invalid 
as  in  this  case.  This  case  follows  the  principle  of  the  old  cases: 
Cooper  V.  Nias  (c) ;  Bourhe  v.  Macartney  (<Q.  The  37th  section 
bs  been  substituted  for  the  old  General  Order,  No.  49  G.  O.  of 
1860.  By  that  a  plaintiff  was  **  out  of  Court "  unless  he  declared 
within  six  months  after  the  defendant's  appearance.  Once  the 
cause  out  of  Court,  all  further  proceedings  must  be  null.  As  for 
the  liberty  to  amend,  that  was  obtained  by  the  defendant ;  and  that 

(a)  1  Ir.  Jar.,  N.  a  335.  (6)  5  Ir.  Com.  Law  Bep.  475. 

(c)  3  a  &  Aid.  271.  (<0  6  Ir.  Law  Bep.  29. 
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M.  T.  1866.  cannot  keep  the  cause  pending,  ^for  if  so  it  is  pending  still,  and 
c  eqtter.^     ^.^  ^  ^^^  ^^^^^ — [FiTZGEBALD,  B.     It  might  waive  the  want  of 

notice  to  defendant.] — That  has  nothing  to  do  with  it:  Worley  ▼. 
Lee  (a). 
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Meredith  (with  him  Dowse)  in  support  of  the  Conditional  order. 

The  question  is,  what  becomes  of  an  action  at  the  expiration  of 
six  months  from  the  service  of  the  writ,  where  the  defendant  has 
filed  no  defence,  and  the  plaintiff  has  not  marked  judgment.    The 
concluding  proviso  of  the  37th  section  only  meant  that  plaintiff* 
shall  not  be  able  to  enforce  a  defence  after  six  months,  unless  within 
the  six  months  he  has  filed  his  writ  in  either  of  the  ways  allowed 
by  that  section.    We  served  notice  of  motion  on  the  9th  of  No- 
vember, and  the  cross  notice  was  an  admission  that  the  cause  was 
still  pending.    I  admit  that  the  178th  General  Order  appears  to  be 
limited  to  cases  after  defence  filed ;   but  the   practice  of  all  the 
Courts  is  to  apply  it  to  cases  where  defence  has  not  been  filed.    Un- 
der the  old  practice,  a  late  appearance  would  be  irregular ;  but  that 
irregularity  might  be  waived  by  the  acts  of  the  parties :  Pollard 
V.  M*Dermoi{h),    Our  notice  of  motion,  and  the  cross  notice  of  the 
plaintiff,  waived  the  necessity  of  notice  to  the  defendant. — ^Fitz- 
OEBALD,  B.  Well,  then,  within  what  time  can  the  plaintiff  amend  ? J 
— She  could  amend  still.    If  she  had  amended  on  the  22nd  of  April, 
according  to  plaintiff's  argument,  the  case  would  still  be  out  of 
Court  on  the  23rd ;  yet,  by  the  Common  Law  Procedure  Act,  she 
would  be  entitled  to  two  days  after  notice  of  amendment  to  plead. 
If  a  party  seeks  to  mark  judgment  after  amendment  made,  he 
has  only  to  go  into  the  office  and  produce  notice  of  the  amendment ; 
and  so,  motion  to  amend  must  be  taken  as  conclusive  admission 
of  notice  of  the  filing.    In  Thompson  t.  Armstrong  the  writ  never 
was  filed. — [Hughes,  B.    Tou  argue  that  we  may  assume,  from  the 
conduct  of  both  parties,  that  the  writ  was  duly  filed.] — ^Not  one 
of  the  steps  contemplated  by  the  37th  section  for  enforcing  a  de- 
fence were  taken  in  Mullin  v.  Bonjor,    The  order  to  amend  is  a 
consent  order,  and  not  the  usual  form,  as  it  does  not  limit  the  time 


(a)  2T.B.  112. 


(6)  ISmy.  B.  1. 
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to  amend;  and  plaintiff  being  entitled  to  amend  under  that  order,  ^^  »p^  1666. 
we  could  take  no  step. — [Fitzoebald,  B.    Section  44  is  rather     JExcheguer. 
with  you  on  that  point.] — Lord  Clifden  v.  Bolger  (a)  contains  the       i>oaAH 
kw  on  defence  of  another  action  pending.     Richardson  v.  Daly  {b)  chancbllob. 
shows  that  defendant  can  come  in  and  defend  where  plaintiff  cannot 
compel  him  to  do  so. 

Dome. 

Assume,  first,  that  notice  of  filing  the  writ  was  served.  The 
order  of  Nov.  13  was  not  an  order  restraining  further  proceedings; 
it  was  an  order  restraining  the  plaintiff  from  amending  without  pay- 
ing the  costs ;  nothing  was  necessary  to  be  done  by  plaintiff  to  enforce 
a  defence :  the  44th  section  shows  this.  It  does  not  follow,  that  be- 
caose  a  plaintiff  cannot  enforce  a  defence  his  case  is  out  of  Court. 
Ferg.  Praeiiee^  p.  472 ;  Kennedy  v.  Gregg  (e).  It  exists  still  to 
prevent  his  commencing  another  action  without  entering  a  rule  to 
diecontinue.  If  the  writ  is  filed,  the  defendant  cannot  have  judgment 
o(  non-pros.  By  section  21,  no  writ  can  be  in  force  for  purposes 
of  service  afler  six  months ;  and  section  34  gives  power  to  sub- 
stitute service  within  the  six  months.  Section  37  does  not  provide 
that  the  action  shall  be  at  an  end,  only  that  no  step  shall  be  taken 
to  enforce  a  defence.  I  maintain  that  this  means  that  the  writ  can 
be  filed  within  six  months.  The  writ  in  this  case  is  filed,  and 
was  so  on  the  13th  of  November;  and  we  were  then  bound  to 
plead,  had  it  not  been  for  the^  order  of  Court  of  that  date.  . 

Waters^  in  reply. 

There  was  either  a  service  of  notice  of  filing  or  not ;  if  there  was 

no  service,  plaintiff  could  not  enforce  defence :  Mullin  v.  Bonjor. 

The  44th  section  must  be  read  with  section  37  in  this  case.     A 

servioe  on  defendant    is   necessary  to  entitle  plaintiff   to  mark 

judgment.    The  action  is  at  an  end  when  the  plaintiff  cannot 

enforce  defence.    Section  37,  and  the  178th  General  Order,  apply  to 

different  cases. 

Cur.  adv.  vuli. 

(ff)  6  Lr.  Jnr.,  K.  S.  102.  (6)  7  Dow.  Frac.  C.  26. 

(e)  10  Ir,  Law  Rep.  558, 
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FiTZGEBALD,  B.,  this  daj  delivered  the  jadgment  of  the  Coart. 

This  case  comes  before  the  Court  on  a  point  reserved  by  mj 
Brother  Deasy  at  the  trial  before  him..  The  action  was  one  for 
malicious  prosecution ;  the  only  defence  was  a  plea  of  another 
action  pending  for  the  same  cause.  The  jury  found  for  the  plaintiff, 
with  £50  damages ;  and  the  only  question  for  us  is  whether,  upon 
the  facts  proved  at  the  trial;  a  verdict  ought  to  have  been  directed 
for  the  defendant. 

The  summons  and  plaint  in  the  present  action  issued  on  the  14th 
of  May  1866.     Another  summons  and  plaint,  unquestionably  for  the 
same  cause  of  action,  had  issued  at  the  suit  of  the  present  plaintiff, 
against  the  present  defendant,  on  the  12th  of  October  1865,  and 
was  served  on  the  defendant  on  the  23rd  of  the  same  month.     That 
summons  and  plaint  was  in  the  ordinary  form,  and  required  the 
defendant  to  appear  and  answer  the  complaint  within  twelve  days 
after  service.      By  the  37th  section  of  the  Common  Law  Procedure 
Act  1863,  a  summons  and  plaint  so  served  is  ineffectual  in  order  to 
enforce  an  appearance  at  the  time  therein  mentioned,  unless  filed 
four  days  at  least  before  such  time  has  expired.     By  filing  the 
summons  and   plaint   it  becomes  a  pleading,   and  stands   in   the 
place  of  a  declaration   under  the   old   law.     The  summons   and 
plaint  so  served  on  the  23rd  of  October  1865  was  not  in  fact  filed 
until  the  6th  of  November  1865,  which  was  too  late  for  enforcing 
an  appearance  and  defence  at  the  time  mentioned  in   the  writ. 
The  same  37th  section  of  the  Act,  however,  provides  "that  in 
"  case  such  summons  and  plaint  shall  not  be  filed  within  the  time, 
"it  shall  be  sufficient  for  the  purpose  of  enforcing  a  defence, 
"  after  the  filing  of  the  same,  to  give  notice  of  the  filing  to  the 
"defendant,  and  such  defendant  shall  have  eight  days   from  the 
"  service  of  such  notice  to  file  his  defence  thereto.''     There  was  no 
direct  evidence  at  the  trial  that  any  such  notice  of  filing  the 
summons  and  plaint  in  the  action  of  1865   was  served  on  the 
defendant.    The  37th  section  of  the  Act  further  provides,  that 
"  in  no  case  shall  the  plaintiff  be  at  liberty  to  proceed  to  enforce 
"a  defence  after  the  expiration  of  six  months  from  the  service 
"  of  such  summons  and  plaint." 
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Tbe  contention  of  the  plaintiff  is  that,  on  the  expiration  of  six  M.  T.  1866. 

months  from  the  23rd  of  October  1865,  the  action  of  1865  was  so  ^     _' 

discontinued,  oat  of  Goart,  or  determined,  as  not  to  be  a  placitum 

pendens  when  her  present  action  was  commenced  in  May   1866. 

This  construction  of  the  37th  section  of  the  Act  was  disputed 

in  the  argument  before  us ;  and  it  was  contended  that  its  effect 

WAS  not  to  discontinue,  put  out  of  Court,  or  determine  the  action ; 

none  of  which  words  are  used  in  the  Act ;  but  only  to  take  from  the 

plaintiff  the  power  of  prosecuting  it,  unless  the  defendant  should 

think  fit  to  appear  graiis  and  defend ;   still  leaving  the  action 

aliTC  for  the  defendant's  benefit,  either  for  the  purpose  of  pleading 

thereto,  which  the  39th  section  enables  him  to  do  ^*  at  any  time 

before  judgment,"  or   as  a  protection  against  the  vexation  of  a 

second  action  for  the  same  cause.    And  it  was  further  argued  that, 

upon  any  other  construction,  the  defendant  would  have  no  remedy 

for  bis  costs,  because  the  motion  for  an  order  in  the  nature  of  a 

judgment  of  non-pros,  can  only  be  made  in  the  case  of  a  summons 

and  plaint  not  filed  in  fact.     In  the  view  I  take  of  the  case,  it  does 

not  appear  to  me  necessary  to  determine  that  question  ;  and  I  shall 

assume,  without  so  deciding,  that  in  the  present  case,  if  nothing 

more  than   I   have  mentioned  had  occurred,  the  action   of  1865 

would  have  been,  by  the  effect  of  the  37th  section,  so  discontinued, 

oat  of  Court,  or  determined,  as  not  to  sustain  a  plea  of  placiium 

pendens.    But  there  was  proved  at  the  trial  an  order  of  the  Court 

made  on  the   13th  of  November   1865,  after  the  summons  and 

plaint  had  been  filed,  being  an  order  in  terms  made  on  the  consent 

of  tbe  plaintiff  and  defendant.    It  appears  from  the  order  itself  that 

it  was  made  on  the  motion  of  the  defendant,  and  on  notice  by  him ; 

and  tbe  object  of  such  motion  was  to  set  aside  the  first  count 

of  the  summons  and  plaint  for  certain  causes  mentioned  in  the 

notice,  but  such  notice  does  not  appear  to  have  been  given  in 

evidence  or  read  at  the  trial  of  the  present  cause.      It  further 

appears  from  the  order,  that  a  notice  of  the  11th  of  November 

1865  had,  previously  to  the  order  being  made,  been  served  on 

the  defendant  by  the  plaintiff;  but  neither  was  such  notice  given 

in  evidence  or  read  at  the  trial.      The  order  gives  the  plaintiff 
VOL.  17  19 
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M.  T.  1866.  liberty,  on  the  consent  of  the  defendant,  to  amend  the  first  count 
of  the  summons  and  plaint,  without  limiting  any  time  within  which 
such  amendment  is  to  be  made,  on  the  terms  of  paying  to  the 
defendant  all  costs  incurred  up  to  the  time  of  serving  the  plaintiff's 
notice  mentioned  in  the  order.  After  the  date  of  that  order  nothing 
was  done  in  the  action  by  either  party;  no  costs  were  paid  by 
the  plaintiff  to  the  defendant,  and  no  amendment  was  made. 

Under  the  Common  Law  Procedure  Act  1853,  there  is  no 
formal  appearance  of  the  defendant  entered  of  record  before  the 
filing  of  his  defence;  and  the  39th  section  provides  that  an 
appearance  and  defence  shall  be  filed  together.  The  52nd  section, 
however,  provides  that  "any  defendant  served  with  any  writ  of 
"  summons  and  plaint  in  any  action  shall  thereupon  be  deemed  to  be 
"  in  Court  for  the  purpose  of  making  application  to  the  Court  or  a 
*'  Judge  to  compel  the  plaintiff  to  give  security  for  costs,  and  for 
« other  like  purposes.''  Now,  it  must  be  remembered  that  the 
summons  and  plaint  is  process  only,  and  not  a  pleading,  until  filed, 
when  it  becomes  such. 

The  motion  of  the  defendant  on  which  the  order  of  the  13th 
of  November  1865  was  made,  and  which  was  a  motion  to  set  aside 
the  first  count  only  of  the  summons  and  plaint  in  the  former  action, 
plainly  treats  it  as  a  pleading,  and  therefore  filed.  When  that 
motion  therefore  was  made,  the  defendant  had  notice  in  fact  that 
the  summons  and  plaint  was  filed.  But  he  also  had  then  been 
served,  as  appears  on  the  face  of  the  order,  by  the  plaintiff  with 
a  notice  of  the  1 1th  of  November ;  pursuant  to  which  it  is  quite  plain 
that  the  order  was  made,  and  which  order  treats  the  summons 
and  plaint  as  ^  a  pleading,   and  therefore  filed. 

It  seems  to  me,  therefore,  that  the  defendant  must,  when  the 
order  of  the  13th  of  November  was  pronounced,  be  considered  as 
having  been  served  with  a  notice  of  the  filing  of  the  summons  and 
plaint.  It  seems  to  me  perfectly  clear  that,  after  the  order  of 
the  13th  of  November,  at  all  events,  the  defendant  never  could 
have  treated  the  filing  of  the  summons  and  plaint  as  a  nullity,  so  as 
to  make  application  for  an  order  in  the  nature  of  judgment  for 
non-pros,  under  the  38th  section  of  the  Act.    The  44th  section 
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provides,  that  "when  an  amendment  of  any  summons  and  plaint  M.  T.  1866. 
'^hereby  directed   to  serve   as  a  declaration  (t. «.,  when  filed)  is     ^^JL^HLj 
*'  allowed,  no  new  requisition  to  plead  thereto  shall  be  necessary ;  -,;. 

*'bat  the  defendant  shall  be   bound    to    plead   within  the  time  ^^^^^^ 
**  specified  in  the  original   requisition,  or  within  two   days   after 
"notice  of  the   amendment,   whichever  shall  last  expire,  unless 
"otherwise  ordered  by  the  Court." 

Assuming,  therefore,  the  defendant  to  have  been  served  with 
notice  of  the^  summons  and  plaint  filed  when  the  order  of  the  13th 
of  November  ^wits  produced,  no  new  proceeding  to  enforce  a 
defence!  would  have  been  necessary — the  order  for  amendment 
nnder  the  44th  section  binds  the  defendant  to  appear  and  defend ; 
the  notice  of  amendment  only  serves  to  fix  the  time  within  which 
8Qch  appearance  and  defence  must  be  made ;  and  the  order,  which 
fixed  DO  time  for  amendment,  must,  I  think,  be  considered  as 
keeping  the  action  alive,  at  least  so  long  as  it  was  in  force,  which 
wonld  be,  by  the  practice  of  the  Court,  for  a  year. 

It  seems  to  me,  therefore,  that  the  first  action  was  pending 
at  the  time  the  second  action  was  brought;  and  that  the  jury 
ought  to  have  been  so  directed;  and,  consequently,  I  think  that 
the  conditional  order  ought  to  be  made  absolute. 

FiGOT,  C.  B.,  Hughes  and  Deasy,  BB.,  concurred. 
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M.  T.  1864. 

Qu$en*$  Bench 


Nov,  14, 15. 


M.'s  lands 
wereinjarions- 
ly  affected  by  a 
Kailwaj  Co., 
and  A  applied 
Terballj  to  ar- 
bitrator sitting 
at  N.  to  assess 
compensation. 
Arbitrator  re- 
fused compen- 
sation, on  the 
ground  that 
none  of  M.'s 
lands  were  ta- 
ken. On  an 
application  for 
a  mandamuSf 
Coansel  urged 
that,  though 
the  ground  of 
refusal  .was  er- 
roneous, yet 
that  the  man- 
damus ought 
not  to  go,  as 
there  was  no 
written  claim 
for  compensa- 
tion, as  di- 
rected by  sta- 
tute. 

Held  {die- 
eentiente 
O'Brien,  J.), 
that  the  arbi- 
trator was  not 
precluded  from 
raising  this  ob- 
jection now. 

Held  also, 
that  the  objec- 
tion was  deci- 
sive against 
M.'s  right  to 
a  mandamus* 


THE  QUEEN,  at  the  prosecution  of  SARAH  M'CAWLEY 

and  PATRICK  M*CAWLEY, 

V, 

JOSEPH  FISHBOURNE.* 

{QueefCs  Bench,) 

In  Easter  Term  1864  (May  5th)  the  Court  granted  a  conditional 
order  for  a  mandamus  to  compel  the  defendant,  as  an  arbitrator 
duly  appointed  by  the  Board  of  Works,  under  the  provisions  of  the 
Railways  Act  (Ireland)  1861,  to  hear  and  determine  the  prosecutors' 
claim  in  respect  of  their  lands  having  been  injuriously  affected  by 
the  Great  Southern  and  Western  Railway  Company  when  making 
their  branch  line  from  Roscrea  to  Birdhill ;  and  to  assess  compen- 
sation to  the  prosecutors  for  the  damage  so  done  to  their  lands. 

The  lands  in  question  were  situated  in  Silver-street,  in  the  town 
of  Nenagh.  On  part  of  the  lands  three  small  cottages  had  been 
built ;  and  there  was  frontage  room  enough  to  build  three  more  on 
the  remaining  space.  The  Great  Southern  and  Western  Railway 
Company,  for  the  purpose  of  making  a  bridge  over  the  branch  line 
from  Nenagh  to  Birdhill,  changed  and  raised  the  road  in  front  of 
the  prosecutors'  houses  and  premises,  and  thereby  prevented  egress 
fro;n  and  ingress  to  the  land  at  the  side  and  rere  of  the  houses,  and 
left  that  portion  intended  for  building  quite  useless  for  such  purpose. 
The  Railway  Company  also,  in  February  1864,  built  a  wall  by  the 
side  of  the  altered  road,  which  was  raised  within  two  or  three  feet  of 
the  frontage  of  the  building  ground.  Patrick  M'Cawley  stated  in 
his  affidavit  that  when  Mr.  Fishbourne  (the  defendant)  attended  at 
Nenagh  for  the  purpose  of  assessing  the  value  of  the  land,  and  the 
damages  sustained  by  the  several  parties  from  whom  land  had  been 
taken  for  the  railway  extension ;  and  also  the  injuries  done  to  the 

*  Before  the  Full  Court. 
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landfl  injariouslj  affected  by  the  execution  of  the  works,  the  depo-  M.  T.  1864. 

Queen's  Bench . 
nent  applied  to  Mr.  Fishboume  to  inquire   into  and  assess  the      «>-— ^ ' 

damage  to  be  done  to  the  said  premises  by  the  Railway  Company ;  ^ 

bat  that  Mr.  Fishboume  refused  to  do  so,  as  it  was  not  referred  to  fishboubnb 

him  by  the  Company. 

An  affidavit  was  made,  as  cause,  by  Mr.  Fishboume,  who  ex- 
pressed his  willingness  to  obey  any  decision  of  the  Court,  and 
admitted  that  he  was  applied  to  by  the  prosecutor  M'Cawley  to 
enter  upon  the  investigation  of  claims  made  by  him  in  respect  of 
alleged  injuries  caused  by  the  works  of  the  railway  extension  to 
Birdhill;  but  averred  that,  upon  examination  of  the  maps,  plans, 
and  schedules,  placed  before  him  by  the  officers  of  the  Board  of 
Works,  he  ascertained  that  the  lands  of  the  prosecutors  were  not 
included  therein,  or  referred  to  at  all ;  and  also  that  the  name  of 
any  person  or  party  in  respect  thereof  did  not  appear  as  owners,     ** 
lessees,  or  occupiers  therein  or  thereon ;  and  the  Company  not  con- 
senting, he  declined  to  entertain  M'Cawley's  claim,  or  to  inquire 
into  it;  **that  he  conceived  he  was  then  acting  according  to  law, 
*'and  that  he  had  not  then,  nor  has  now,  any  jurisdiction  to  inves- 
'^  tigate  the  claim." 

W.  Ryan  (with  him  Heron)  now  moved  the^Court  to  make  abso- 
lute the  conditional  order,  notwithstanding  the  cause  shown. 

The  defendant  apparently  thought  that,  where  the  land  injuriously 
affected  had  not  been  actually  taken  by  the  Company,  the  party 
injured  had  no  remedy  for  consequential  injuries.  The  contrary, 
however,  has  been  decided  in  J%e  Queen  v.  Rynd{a).  The  de- 
fendant also  mistook  the  meaning  of  the  Railways  Act  (Ireland)  1851, 
8.  4,  which  does  not  make  it  necessary  that  the  lands  injuriously 
affected  should  appear  on  the  maps  and  plans.  It  is  said  that  the 
defendant  is  hoyt functus  officio^  and  cannot  act  anymore.  But  if 
he  has  omitted  any  portion  of  his  duty,  he  will  not  h^  functus  officio 
until  he  has  fulfilled  the  entire  of  it.  The  prosecutors  cannot  obtain 
redress  in  an  action ;  so  that  this  is  their  only  remedy. 

Serjeant  Sullivan  (with  Coffey\  in  reply  to  the  Lord  Chibf 
(«)  8  Ir.  Jar.  202;  S.  C,  16  Ir.  Com.  Law.  Bep.  29, 
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M.  T.  1864.  Justice,  said  that  he  appeared  nominally  on  behalf  of  the  defend- 

Qu€€tl*BB€  ch, 

V •     ant ;  but  that  substantially  the  defence  was  made  by  the  Great 

THE     OOEEN 

Southern  and  Western  Railway  Company ;  and  contended  that  the 
FiSHBOUBNE  application  must  be  refused,  because  it  did  not  appear  that  the  pro- 
secutors had  ever  sent  in  to  the  arbitrator  a  written  notice  of  their 
claim.  The  sending  to  him  of  such  a  notice  is  made,  by  the  Rail- 
ways Act  (Ireland)  1851,  s.  8,  a  condition  precedent  to  the  obtaining 
of  compensation.  There  are  good  reasons  why  the  arbitrator  should 
be  supplied  with  a  written  claim,  so  that  he  may  know  what  he 
is  asked  to  do. — [O'Brien,  J.  Was  there,  in  point  of  fact,  any 
notice  in  writing  sent  ?] — Heron.  A  written  memorial  was  sent  to 
the  Railway  Company ;  but  no  written  notice  has  been  sent  to  the 
arbitrator. 

Serjeant  Sullivan. — No  written  notice  was  served  on  the  ar- 
bitrator, who,  without  it,  has  no  jurisdiction  in  the  matter. — 
[Lefbot,  C.  J.  It  is  the  same  as  if  a  Court  was  asked  to  go  on 
in  a  case  without  a  summons  and  plaint.] 

Heron,  in  reply. 

This  technical  objection  was  never  put  forward  in  any  affidavit 
or  writing,  but  is  made  for  the  first  time  in  the  argument. — [Fitz- 
GEBALD,  J.  It  is  a  matter  of  fact  that  should  have  appeared  on  the 
prosecutor's  affidavit  when  the  conditional  order  was  moved  for.] — 
Service  on  the  arbitrator,  by  the  claimant  of  compensation,  of  a 
written  notice  of  claim  is  not  essential  to  create  the  arbitrator's 
jurisdiction:  it  is  merely  pointed  out  by  the  Act  as  convenient. 
There  is  not  any  evidence  that  the  Company  gazetted  the  appoint- 
ment of  the  arbitrator,  as  the  statute  requires  them  to  do. — 
[FiTZOEEALD,  J.  If  that  notice  was  not  duly  given  he  could  not 
act,  and  you  could  not  call  upon  him  to  assess  compensation.] — 
But  the  publication  is  merely  a  directory  matter.  Irrespective  of 
the  publication  of  the  notice,  the  prosecutors'  common  law  right  of 
action  was  gone  once  the  appointment  was  made :  Moore  v.  Great 
Southern  and  Western  Railway  Company  (a).  If  the  Company 
had  omitted  to  gazette  the  appointment,  would  the  award  be  valid  ? 

(a)  10  Ir.  Com.  Law  Rep.  101 
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— ^[LsTROT,  C.J.     We  will  answer  that  question  when  the  case  M.  T.  1864. 
arises.] — But  that  is  a  test.     In  the  section  dealing  with  the  tra-     >     .^^    ./  ' 
verse  of  the  award  there  is  no  reference  to  the  notice  of  claim 
for  compensation.      Section   9»   though   silent  about  a   notice  in  fishbodrnb 
writing,  gives  the  arbitrator  a  jurisdiction  to  proceed;  it  does  not    • 
make  a  notice  in  writing  the  foundation  of  the  claim,  but  makes  the 
claimant's  appearance  before  the  arbitrator  to  substantiate  the  claim 
the  first  step.      That  is  the  course  of  procedure  when  the  claimant's 
lands  have   only   been   injuriously   affected  ;   though  a  notice   in 
writing  must  be  served  if  the  lands  have  been  actually  taken.     The 
publication  mentioned  in  section  8  is  merely  an  advertisement  that 
the  arbitrator  will,  on  a  certain  day,  attend  in  the  appointed  place. 
The  arbitrator   never   made   the   objection   which  is  now  raised. 
Often  the  proprietor  of  lands  injuriously  affected  cannot,  before  the 
inquiry,  know  that  an  injury  will  be  done  to  them ;  for  the  arbi- 
trator has  power  to  order  private  accommodation  works  to  be  made ; 
and  these  very  works  sometimes  necessitate  the  application  to  the 
arbitrator  by  the   proprietors   of  lands   adjoining   the  rail  way i< — 
[Hates,  J.     No  such  excuse  exists  in  this  case.] — The  only  ques- 
tion is,  had  the  arbitrator  jurisdiction  tp  entertain  this  claim? — 
[Fitzgerald,  J.  No ;  the  question  is,  whether  the  Court  is  to  issue 
a  mandamus  to  compel  him  to  do  an  act  for  which  the  proper 
foundation  has  not  been  laid.] — This   technical   objection  should 
not  be  listened  to,  as  the  arbitrator  never  made  it  at  Nenagh. — 
[0*Bbien,  J.     Perhaps  your  better   argument  would  be  that,  at 
the  time  when  the  claimant  could  have  rectified  his  mistake,  this 
objection  was  not  communicated  to  him  at  all ;  but  the  application 
was  refused  on  another  and  a  different  ground.] 

LSFBOT,    C.   J. 

The  majority  of  the  Court  are  of  opinion  that  there  was  a  defect  ^^^'  ^^' 
in  not  having  served  a  notice  of  the  claim  in  writing.  It  occurs  to 
me  that  it  was  a  most  essential  ingredient  in  the  claimant's  case 
under  the  Act  of  Parliament,  in  order  to  ascertain  definitely  beyond 
&  doabt,  first  the  party's  claim  ;  and  secondly  what  was  decided—- 
that  is,  the  subject-matter  of  decision — so  that  thereafter  it  might 
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M.  T.  1864.  be  known.     The  decision  might  comprise,  not  merelj  compensation 

^...-.y '     for  land,  but  it  might  also  comprise  other  specified  things  reqaired 

^  to  be  done.     It  is  therefore  essential  that  the  subject-matter  upon 

FiSHBOURNE  which  the  arbitrator  is  to  exercise  his  judgment  should  be   de- 
finitely ascertained. 

It  does  not  appear  here  to  have  been  so  done ;  and  that  which 
was  to  be  ascertained,  which  was  to  be  the  subject-matter  of 
decision,  was  not  specified.  You  might  as  well  say,  as  it  occarred 
to  me  to  say  before,  that  you  could  dispense  with  the  summons 
and  plaint  in  an  ordinary  action,  as  dispense  with  the  claim  which 
was  to  be  the  subject-matter  of  the  arbitrator's  decision. 

We  are  of  opinion  that  the  Act  of  Parliament  provided  a  neces- 
sary, substantial  preliminary,  which  the  party  has  not  complied 
with.  It  is  a  condition  in  the  Act  of  Parliament  that  there  is  a 
certain  time  before  or  within  which  the  arbitrator  should  proceed 
with  reference  to  the  time  of  the  service  of  the  notice.  How 
then  could  it  be  considered  as  immaterial  when  the  jurisdiction  of 
the  arbitrator  does  not  arise  until  within  a  certain  period  after  that 

service?     It  is  a  substantial  condition.     Therefore,  so  far  as  my 

« 

own  judgment  goes,  I  think  in  this  case  we  cannot  make  the  order 
absolute  against  the  Railway  Company.  They  have  appeared  here 
to  resist  this  motion,  and  they  have  shown  sufficient  substantial 
ground  of  objection. 

O'Brien,  J. 

In  my  opinion  the  conditional  order  for  a  mandamus  should  be 
made  absolute.  It  appears  that,  when  the  prosecutor  made  his 
claim  before  the  arbitrator,  the  only  ground  upon  which  it  was 
opposed  by  the  Company,  or  rejected  by  the  arbitrator,  was,  that 
the  prosecutor  was  not  entitled  to  any  compensation  for  injury 
done  to  his  lands,  inasmuch  as  none  of  his  lands  were  to  be  taken 
by  the  Company.  And  this  is  also  the  ground  of  objection  relied 
on  in  the  afiidavit  filed  for  the  Company  as  cause  against  the 
conditional  order.  According  to  the  decision  of  the  Court  in  the 
case  of  I%e  Queen  v.  Rynd^  already  referred  to,  that  ground  of 
objection  is  clearly  untenable;    but,  during  the    argument,  the 
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Counsel  for  the  Company  have  further  contended  that,  under  the  M>  T.  1864. 
8th  and  9th  sections  of  the  Railways  Act  (Ireland)  1851,  it  was     ^       y     ■> 
necessary  that  the  prosecutor  should  make  a  statement  of  his  claim  ^ 

in  writing  ;  and  that  as  he  did  not  do  so,  the  claim  should  not  have  FisHBOUBinB 
.been  entertained    or   adjudicated   on   by    the    arbitrator.      They 
contend  that  the  8th  section  controls  the  operation  of  the  9th; 
and  that  thereby  the  power  of  the  arbitrator  is  limited  to  the 
inyestigation  of  such  claims  only  as  should  be  made  in  writing. 
The  8th  section  provides    that  the   Company  shall  publish,    in 
manner  therein  mentioned,  certain  notices  requiring  that  all  persons 
claiming  any  interest  in  the  lands  required  for  the  purposes  of  the 
railway  (and  specified  in  their  maps  or  plans),  or  claiming  to  have 
compensation  for  any  injury  to  any  lands  injuriously  affected  by 
the  execution  of  the  works  of  the  Company,  should  deliver  to  the 
arbitrator,  within  the  time   therein   specified,   a  short  statement 
in  writing  of  the  nature  of  such  claim.     The  9th  section  provides 
that  "  the  arbitrator  shall,  after  the  expiration  of  the  period  within 
^*  which  such  claims  are  required  to  be  delivered  to  him  as  aforesaid, 
^'proceed  to  inquire  into  and  adjudicate  upon  the   value  of  the 
''lands  required  for  the  purposes  of  the  railway,"  &c.     And  also 
.  into  "the  compensation  to  be  paid  for  injury  to  any  lands  injuriously 
^*  affected  by  the  execution  of  the  works  of  the  Company.''    And 
it  is  argued,  that  this  reference  to  the  claims  mentioned  in  the 
6th  section  confines  the  arbitrator's  power  of  inquiry  and  adjudi- 
cation to  such  claims — ^namely,  to  claims  made  in   writing.    But 
it  appears  to  me  that  this  reference  is  made  for  the  purpose  of 
fixing  the  time  when  the  arbitrator  is  to  proceed  in  his  inquiry 
(namely,  after  the  expiration  of  the  period  specified  in  the   8th 
section  for  the  delivery  of  such  written  claims),  and  not  for  the 
porpose  of  confining  the  arbitrator's   power  of  inquiry   to   such 
written  claims  as  should  have  been  so  delivered.     The  time  of  the 
arbitrator's  entering  on  his  inquiry  is  fixed  by  that  reference ;  but 
I  do  not  think  that  the  subject-matter  of  his  inquiry  is  thereby 
limited  to  written  clauses.     There  are  no  words  in  the  9th  section 
which  expressly  impose  that  limitation  to  his  inquiry.    And,  con- 
sidering the  powers  of  the  Company,  and  the  manifeit  object  of  the 
VOL-  17.  20 
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M.  T.  1864.  Legifllatare  to  provide  compensation  for  those  parties  whose  lands 

s^ — ^     may  be  taken  or  injuriously  affected  by  the  Company,  I  do  not 

^  think  that  such  a  construction  as  would  unnecessarily  interfere  with 

FI8HBOUB1IX  the  attainment  of  that  object  should  be  adopted  by  implication. 

Assuming,  however,  that,  under  the  8th  and  9th  sections,  the 
inquiry  of  the  arbitrator  was  limited  to  such  claims  as  should^be 
made  in  writing,  it  appears  to  me  that  the  conduct  of  the  Company 
precludes  them  from  now  relying  on  that  ground  of  objection.  It  is 
not  contended  for  the  Company  that  the  written  claim  should  be 
delivered  within  the  time  specified  in  the  Company's  notice  tinder 
the  8th  section,  or  that  it  would  not  be  sufficient  to  deliver  it  to  the 
arbitrator  at  the  time  of  the  inquiry.  If,  therefore,  the  objection 
now  taken  had  been  taken,  either  by  the  arbitrator  or  the  Company, 
at  the  time  the  prosecutor  made  his  verbal  claim,  it  would  have  been 
in  his  power  to  remove  it  by  furnishing  a  written  claim.  But  that 
course  was  not  adopted,  though  the  Company  were  aware  that  no 
written  claim  had  been  made.  At  the  meeting  before  the  arbitrator, 
the  only  objection  relied  on  to  the  prosecutor's  claim  for  compensation 
was,  that  none  of  his  lands  had  been  taken  by  the  Company — (an  ob- 
jection which,  as  I  have  already  mentioned,  is  clearly  untenable).  And 
the  present  objection,  of  there  being  no  written  claim,  is  put  forward 
for  the  first  time  on  the  argument,  and  was  not  even  referred  to  in 
the  affidavit  to  show  cause.  It  has  been  urged  that,  before  granting 
a  mandavMU^  the  Court  should  be  satisfied  that  a  regular  demand 
had  been  made.  But,  in  the  present  case,  a  demand  had  been 
made  upon  the  arbitrator  to  adjudicate  on  the  prosecutor's  claim; 
which  demand,  though  verbal,  was  dealt  with  both  by  the  arbi- 
trator and  the  Company  as  if  it  was  sufficient,  and  was  refused  by 
the  arbitrator  upon  an  erroneous  and  wholly  different  ground. 

Under  these  circumstances,  I  think  the  Company  should  not  now 
be  allowed  to  dispute  the  sufficiency  of  that  demand,  and  that  the 
tnandamua  should  be  granted. 

Hayes,  J. 

I  am  of  opinion  that  the  conditional  order  should  be  discharged. 
And  I  have  come  to  that  opinion  upon  what  appears  to  me  to  be  a 
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well-establisbed  principle  of  mandamus  law.     This  is  an  applica-  M.  T.  1 864. 

tioo  to  the  Court  to  command  the  arbitrator  to  proceed  to  hear  and     ^_    ^     _  ^ 

determine  a  case.     Now,  the  applicant  must,  in  the  first  instance, 

show  that  he  has  done  everything  in  his  power  fairly  to  bring  the  fishbourmb 

matter  before  the  arbitrator  ;  and  that  it  is  through  the  arbitrator's 

default,  alone,  that  the  case  has  not  been  heard.     Can  that  be  said 

here  ?    I  think  not.    What  has  he  done  up  to  this  time  ?     He  had 

a  conversation  with  the  arbitrator  on  the  occasion  of  his  sitting  in 

Nenagh;  and  told  him  that  his  lands  had  been  injuriously  affected. 

The  arbitrator  said  that  he  would  be  very  happy  to  hear  his  case, 

only  that  the  lands  did  not  appear  on  the  maps  and  plans,  and 

there  was  no  consent  given  by  the  Company.    Having  received  this     ^ 

intimation,  the  applicant  ought  to  have  proceeded  to  bring  his  case 

regolarly  before  the  arbitrator  by  sending  a  statement  of  his  claim, 

pursuant  to  the  14*&  15  Vic^  c.  70,  s.  8.     If  he  had  done  so,  the 

Company  would  have  had  the  opportunity  of  considering  whether 

they  would  accede  to  or  deny  his  claim.     In  case  of  denial,  he 

might  then  have  called  on  the  arbitrator  to  take  cognizance  of  his 

case.    He  has  failed  to  put  himself  in  a  position  in  which  we  should 

be  called  upon  to  grant  a  mandamus, 

FlTZOESALD,  J. 

I  concur  in  thinking  that  the  order  should  be  discharged  as  one 
improvidently  issued,  and  which  would  not  have  been  granted  if 
the  Court's  attention  had  been  specifically  called  to  the  very  loose 
statement  in  the  prosecutor's  affidavit. 

I  should  not  have  said  one  word  more,  but  for  statements  which 
have  been  made  at  the  Bar,  and  some  expressions  which  have 
dropped  from  the  Bench ;  and  I  wish  to  state  precisely  the  ground 
of  my  concurrence  in  the  judgment  of  the  Court.  It  appears  to  me 
that,  quite  irrespectively  of  the  provisions  of  the  statute,  the  ordi- 
nary rule  regulating'  the  judicial  discretion  of  the  Court  makes  it 
necessary  that,  when  you  ask  for  a  mandamus  to  compel  an  officer 
to  discharge  a  duty  cast  upon  him  by  the  law,  and  in  respect  of 
which  he  is  not  to  be  the  moving  party  in  the  first  instance,  you 
i&Qst  show  that  you  have  made  a  proper  demand  upon  him ;  and 
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M.  T.  1864.  that  he  has  refased.  The  statute,  whether  mandatory  or  not,  shows 
^_  -  -  '  bow  a  elaim  for  compensation  should  be  made — namelji  that  the 
TBS  QUBXH  pg|.|y  claiming  compensation  on  account  of  his  lands  being  in- 
nsHBOUBRX  juriously  affeotedy  such  a  claim  being  often  of  a  shadowy  character, 

should  make  the  claim  in  writing,  specifying  the  lands,  showing  his 
right,  and  the  sum  claimed ;  and  requiring  the  arbitrator  to  proceed 
to  assess  compensation  upon  his  claim.  This  b  the  nature  of  the 
demand  which  the  law  points  out.  Now  the  affidavit  of  the  pro- 
secutor states  '*  that  when  Mr.  Fishbourne  attended  at  Nenagh  for 
"  the  purpose  of  assessing  the  value  of  the  land,  and  the  damages 
*' sustained  by  the  several  parties  from  whom  the  land  had  been 
"  taken  for  the  said  railway  extension,  and  also  the  injuries  done  to 
"  the  lands  injuriously  affected  by  the  execution  of  the  works  of  the 
'*  said  branch  railway,  this  deponent  applied  to  him  to  inquire  into 
.  **  and  to  assess  the  damages  to  be  done  to  his  said  premises  by  the 
''said  Railway  Company,  who  refused  to  do  so,  as  it  was  not 
"referred  to  him  by  the  said  Company."  There  is  the  whole  of 
the  statement ;  and,  after  the  lapse  of  somewhere  near  three  years 
since  this  eonversatioQ  took  place,  we  are  called  upon,  without  a 
written  statement  of  the  claim  made,  or  anything  more  than  that 
verbal  conversation,  and  after  what  would  appear  to  have  then  been 
a  relinquishment  by  the  applicant  of  his  claim  to  compensation 
before  the  arbitrator,  to  order  him  to  discharge  this  duty.  I  think 
that  the  conditional  order  waa  improvidently  issued,  no  proper 
elaim  having  been  made. 

But  as  it  appears  that  Mr.  Fishbourne  put  his  refusal  on  the 
specific  ground  that  the  matter  had  not  been  referred  to  him,  and  as 
the  Company  did  not  p<Hal  out  the  objection  then,  but  make  it  for 
the  first  time  at  the  Bar,  I  think  that  the  conditimial  order  shoald 
be  discharged  without  costs. 

I  have  only  to  add  further,  that  I  wish  to  say  nothing  on  the 
question  whether  the  claimant  is  precluded  from  still  making  his 
claim,  and  enforcing  it  against  the  Company,  although  the  final 
award  of  the  arbitrator  has  been  made  up  and  and  enroUed. 
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H.  T.  1864. 

Qtie€n*»  Bench 


THE  QUEEN,  aft  the  relation  of 
MAURICE  WILLIAM  HENNESSEY, 

V, 

JOflN  CROSTHWAITE  * 


Jan.  18,  19. 


Quo  Wabbanto.^ — iDformatioQ  in  the  nature  of  a  quo  warranto  to      Toums  /m- 

provement 

trj  bj  what  authority  the  defendant  John  Crosthwaite  elaimed  to  {Ireland)  Act 
Dse  and  exercise  the  office  of  Commissioner  for  the  Glasthule  ward    section  22  de- 

of  the  township  of  Kingstown.  5"^.  ^^  ^?^' 

^  °  ncations  of  to- 

At  the  Sittings  after  Hilary  Term   1863,  the   case   was   tried  tersattheelec 
®  ''  tion  of  Town 

before  the  Lobd  Chief  Justice  and  a  special  jury,   when,   by  Commisaion- 

er»,      "  EveiT 

oonsent  of  the  parties,  a  special  verdict  was  found ;  whereby,  after  person  of  fall 

age  who  is  the 

Stating  the  facts,  the  case  was  referred  to  the  Court  to   decide  immediate  les- 
sor ■*'    also 

whether  or  not,  upon  the  whole  matter,  the  defendant  was  or  was  "Eyeiy  person 

not,  at  the  election  in  question,  one  of  the  two  persons  who  had  the  gi^aU  have^- 

greatest  number  of  votes  given  by  persons  who  were  by  law  qua-  ^t  or"w^" 

lified  and  entitled  to  vote  at  said  election  ?  ^TJ^^'"*  ^"- 

pier,  or  sbau 

The  election  was  held  on  the  16th  of  October  1861,  when  four  P*''®  1^5®"  ^^ 

'  immediate  les- 

candidates  presented  themselves  to  contest  for  two  vacant  Com-  f^'  ^1  ^^°7 
^  lands/'  &c. 

mifisionerships.    The  defendant  John  Crosthwaite  received  eighty-      Held,    that 

hire  votes  ;    Mr.  Richard    Mayne   received  seventy-seven   votes  ;  age  were  ad- 

Mr.  Gorman  received  seventy-five  votes;  and  Mr.  Edward  Murphy  ^"te^underthis 

received  seventy-one  votes.    Of  these  votes  thirty-one  were  recorded  ^^^^'^* 

Quare,  whe- 

by  females.     Twenty-one  females  voted  for  Messrs.  Crosthwaite  and  ^er    women 

were     eligible 

Mayne,  while  the  remaining  ten  females  voted  for  Messrs.  Gorman  as  Town  Com- 
missioners ? 

and  Murphy. 

The  special  verdict  then  set  forth  a  number  of  other  facts,  which 
it  is  not  necessary  to  state,  inasmuch  as  they  concerned  questions  of 
minor  importance  which  are  not  herein  reported.   The  first  question ' 
stated  for  the  opinion  of  the  Court  was: — ^Whether  or  not  the 


*  See  this  case  in  Ezchsqoer  Chamber,  infra. 
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H.  T.  1864.  thirty-one  persons,   being  females,  named  in  the  special   yerdict, 
wiiggw  »  ^^^  entitled,  as  females,  to  vote  at  the  said  election,  under  and 

THE   QUEEN  pQ^gyg^i;  iQ  ^i^Q  provisions  of  the  Towns  Improvement  (Ireland) 
CR08TH-      Act  1854,  and  other  the  Acts  incorporated  therewith? 

'  And  it  was  agreed  that  judgment  should  be  entered   for  the 

relator,  with  costs,  if  the  Court  should  be  of  opinion  that  the  de- 
fendant was  not  one  of  the  two  persons  who  had  the  greatest 
number  of  votes  given  by  persons  who  were  bj  law  qualified  and 
entitled  to  vote  at  said  election ;  but  that,  if  the  opinion  of  the 
Court  was  otherwise,  then  judgment  should  be  entered  with  costs 
for  the  defendant. 

It  was  further  agreed  that  either  party  might  bring  error  upon 
the  judgment  of  the  Court  upon  this  special  case. 

Coffey  (with  whom  were  Serjeant  Armstrong,  and  •/.  71  Sail), 
for  the  relator,  opened  the  argument  upon  the  special  case. 

The  qualifications  of  voters  are  specified  in  the  17  &  18  Vic^  c 
103,  8.  22.     By  section  1  the  word  '*  householder"  is  defined  to  be 
"a  male  occupier  of  a  dwelling-house,"  &c. ;  "and  words  import- 
ing the  masculine  gender  (except  only  the  word  male)  shall  include 
females."     '*  Occupier "  includes  an  "  immediate  lessor/'  but  not 
^'  a  lodger."     The  defendant  contends  that  females  have  a  right  to 
vote,  because  they  are  not  expressly  disqualified  from  voting,  and 
because  they  are  included  in  the  words  "  lessor  "  and  **  occupier." 
But  the  exercise  of  such  a  right  is  unsuitable  to  females,  and  to 
give  it  them  it  will  be  necessary  to  give  to  different  parts  of  the 
Act  inconsistent  and  repugnant  constructions.    In  order  to  bring 
a  township  under  the  Act,  an  application  must  be  made  (section  4) 
to  the  Lord  Lieutenant  by  twenty-one  "householders,"  that  is  to 
say  by  twenty-one  male  persons.     Under  section  6  and  schedule 
A,  the  meeting  subsequently  convened  is  to  consist  only  of  male 
persons;  and  by  section  7)  certain  classes  of  persons  are  given  a 
right  to  vote  "  at  any  such  meeting  convened  as  aforesaid ;"  that 
is  to  say,  at  any  meeting  of  male  persons  convened,  &c.    Sections 
7  and  22  are  almost  identical  in  terms,  so  that,  leaving  the  form  in 
schedule  A  out  of  consideration,  females  would,  if  the  defendant's 
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argument  be  well  founded,  have  a  right  to  vote  at  the  preliminary  H.  T.  1864. 

meeting  as  well  as  at  the  election  of  Commissioners.     And   the      "^^  ^ 

argument  must  be  pushed  to  this  extent,  that  females  may  be  Com-  ^^^  ^ 

missioners  under  the  words  ^'  any  householder  or  occupier  " — (section      crostb- 

25).     But  the  office  of  Commissioner  is  unsuited   to  their  sex. 

It  might  happen  that  all  the  Commissioners  of  a  township  would 

be  females,  and  then  the  statute  would  become  inoperative  in   so 

&r  as  it  enables  one  of  the  Commissioners  to  become  a  Justice  of 

the  Peace — (section  29).     One  of  the  duties  of  the  Commissioners 

is  to  supervise  the  sanitary  condition  of  the  township,  and  females 

conld  not  do  so.     Therefore  the  objects  and  construction  of  the  Act 

show  that  females  have  not  a  right  to  vote.    Even  though  females 

can  be  brought  within  the  express  phraseology  of  the  Act,  they 

have  not  therefore  a  right  to  vote.  For  instance,  the  word  '*  people  ** 

in  the  S  H.  6  {Eng.\  c.  7,  would  include  females,  but  they  had 

not  the  Parliamentary  franchise:  4  Co,  Inst.^  p.  5.     No  doubt,  a 

woman  has  been  appointed  overseer  of  the  poor:    The  King  v. 

StuUu  (a).     But  that  decision  rested  on  the  necessity  of  the  case 

(p.  406).     In  Olive  v.  Ingram  (6)  a  woman  was  allowed  to  hold 

the  office  of  sexton,  and  to  vote  for  the  candidates,  because  the 

office  did  not  concern  the  public    In  Anof^mous  (c)  a  woman  was 

permitted  to  be  governor  of  a  workhouse,  though  the  office  was  not 

suited  to  her  sex.     The  reason,  however,  was,  that  she  might  act 

by  deputy. — [Fitzo£bald,  J.    The  Court  did  not  assign  that  fact 

as  a  reason  for  their  decision.] — But  it  is  the  fair  inference  from 

the  language  of  the  Court,  especially  remembering  the  reference 

to  Lady  Braughten  having  been  the  keeper  of  a  gate-house :   Rex^ 

V.  Braughion  (cT) ;   but  the  Court  in  that  case  held  that  she  could 

not  be  more  than  a  deputy,  as  such  a  franchise  could  not  be  leased. 

There  is  no  instance  of  a  female  having  been  appointed  to  an  office 

which  requires  the  exercise  of  discretion ;  and,  whenever  they  have 

been  appointed  to  offices  of  power  and  trust,  it  was  because  a 

deputy  might  be  appointed,  or  because  the  public  necessity  required 

the  appointment.    Though  females  may  vote  for  poor-law  guar- 

(a)  2  T.  B.  395.  (6)  2  Str.  1114. 

(e)  2  Lord  Bay.  1014.  (</)  3  Keble,  32. 
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H.  T.  1864.  dians,  yet  they  have  not  to  appear  personally  at  the  election,  bot 
Queen^s    enc     ^^^  ^^  transmitted  papers ;  and  all  poor-law  guardians  must,  under 

THB    QUEEN    ^^^   ^         ^   ^^j^^ 
V,     • 


CR06TH- 
WAITB. 


Heron  (with  whom  were  Whiteside^  Maedonogh,  and  j€lUu\ 
contra. 

It  is  a  principle  that  females  have  a  right  to  vote  for  all  officers 
to  whom  is  intrusted  the  local  management  of  local  property ^  as,  for 
poor-law  guardians ;    and  nothing  but  an  express  statutable  dis- 
qualification can  take  away  the  right.     The  22nd  section   of  the 
17  &  18  ViCy  c.  103y  read  by  the  aid  of  the  interpretation  clause, 
gives  females  the  right  to  vote  at  the  election  of  Commissioners, 
though  they  are  expressly  excluded  by  sections  4,  6,  and  7  from 
voting  at  the  preliminary  meetings.     Section  25  must  be  construed 
by  the  rule  notcitur  a  sociiSf  and  it  is  not  necessary  to  argue  that 
females  may  be  Commissioners.     The  8  H.  6,  c.  7,  expressly  ex- 
cludes women,  because  its  title  is,  *'  What  sort  of  men  shall  be 
choosers,"  &c. ;  besides,  though  the  word  **  people "  is  used,  yet 
they  are  described  in  the  Norman  French  by  the  pronoun  in  the 
masculine  gender— €.^.,  *' everyone  **  is  **ehescun"    Therefore  the 
first  and  last  Act  (8  Jff.  6,  c.  7,  and  2  TV.  4,  c.  46),  limiting  the  Par- 
liamentary franchise  in  terms,  excludes  females. — [Fitzgerald,  J. 
So  does  the  Municipal  Corporation  Act.] — The  case  of  The  King 
▼•  Stubbt  (a)  decided  that  a  woman  might  be  an  overseer  of  the 
poor,  she  being  a  substantial   householder  under  43  jE/tsr.,  c.  2. 
So,  the  1  &  2  Kic,  c.  66,  ss.  80,  81,  gives  the  qualification  to 
vote  to  every  rate-payer •    So,  a  femme  eoUj  liable  to  church  rates^ 
may  vote  for  churchwardens:  Finlay*s  Office  of  Churchwardentf 
p.  26.     So,  at  vestries,  every  parishioner  has  a  right  to  vote  under 
4  &  6  FP.  4,  c.  90,  s.  43.     So,  females  have  a  right  to  vote  for 
sextons :  14  Vin,  Abr^  tit.  Feme,  par.  7  ;  and  in  par.  3,  *'  Sisters  of 
"  an  hospital  incorporated  may  choose  a  master  by  custom  together 
^'  with  the  brothers."    Also  (at  par.  4),  a  woman  may  be  a  com- 
missioner of  sewers,  and  (p.  6)  a  governor  of  a  workhouse.    *'  All 
persons  paying  scot  and  lot"  had  a  right  to  vote  for  a  sexton: 

(a)  2  T.  B.  395. 
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Oiite  V.  Ingram  (a) — [Hates,  J.     That  case  is  also  very  fully  H.  T.  1864. 
reported  in  the  life  of  Lee,  C.  J.,  in  Lord  Campbeirs  Lives  of  ike  ^^^J^^ 
Chief  Justices  of  England.^— The  right  to  vote  for  a  dispensary  '^"   OTben 
doctor  was  not  confined  to  males :  7%«  Queen  v.  0*Hara  (&).    And      cbosth- 
females  are  disqualified  from  being  jurors  only  by  the  express       "^aits. 
words  of  the  3  &  4  FT.  4,  c.  9L    Nor  is  there  anything  unsuitable 
to  a  woman's  sex  in  voting  at  an  election  for  a  Town  Commissioner, 
for  she  has  only  to  hand  in  a  paper,  and,  if  required,  take  an  oath  : 
lO&ll  ViCyC  16  s.  28. 

Ball,  in  reply. 

In  The  Quepn  v.   0*Hara  the  vote  was  given  by  proxy,  and 

under  a  bye-law.    The  7  JS^A^Hf^  1^,  fis  well  o^  the  8  i7.  6,  c  7, 

routed  the  right  to  vote  at  elections  for  members  of  Parliament. 

Bat  neither  of  those  Acts  created  the  Parliament,  as  the  17  &  18 

Vic^  c  103,  created  Towns  Commissioners.     Females  are  denied 

the  right  to  vote  for  members  of  Parliament,  because  they  are  so 

sobjdct  to  influence;  and  there  are  but  three  cases  in  which  they 

can  hold  office:   first,   where  they  do  so  in   the  exercise  of  an 

hereditary  right  as  in  the  instance  of  the   Sheriff  of  Appelby; 

secondly,  where   they  can    act   by  deputy;   thirdly,  where   they 

are  only  to  do  ministerial  acts. 

Cur,  adv.  vuli. 


Lkfbot,  C.  J. 

This  case  comes  before  the  Court  upon  a  question  raised  on  the 
construction  of  the  Towns  Improvement  Act  (17  &  18  Vic,  c.  103). 
The  question  arises  upon  the  validity  of  an  election,  which  took 
place  under  that  Act,  for  appointing  Commissioners  to  carry  it  into 
execution  at  Kingstown.  The  precise  point  that  we  have  to  decide, 
touching  the  validity  of  the  election  in  question,  is,  whether  females 
are  entitled  to  vote  for  the  election  of  Town  Commissioners  under 
this  Act  ?  It  will  be  found,  I  think,  in  this  case,  as  has  been  said 
in  other  cases  by  very  eminent  Judges,  that  the  soundest  construc- 
tion of  the  Act — or,  «s  I  would  rather  say,  of  the  document,  whether 

(a)  7  Mod.  Bep.  263.  (Q  2  Ir.  Com.  Law  Bep.  d91«  noU. 

VOL.  17*  21  L 


Jan.  19. 


WAITE. 
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H.  T.  1864.  it  be  a  deed,  or  a  will,  or  a  statate, — will  be  made  by  what  appears 
^  ^-  _j  within  the  four  comers  of  the  instrament;  and,  accordinglj,  we 
have  attentively  considered  the  varioas  provisions  of  this  Act,  in 
CROSTH-  reference  to  the  particular  question  which  we  have  to  decide ;  and 
we  think  it  will  be  found  that  the  rule  which  I  have  laid  down  for 
construing  a  statute  or  document,  and  which  has  been  sanctioned  by 
the  highest  authority,  will  be  fortified,  in  respect  of  its  usefulness 
and  correctness,  particularly  in  this  instance ;  for  it  will  be  found 
that  the  conclusion  at  which  we  have  arrived  will  be  fortified 
not  only  by  the  affirmative  clauses  of  the  Act,  but  also  by  its 
negative  clauses, — that  is  to  say,  not  only  by  what  we  find  posi- 
tively inserted  in  some  of  the  provisions,  and  in  some  parts  of 
the  provisions  of  the  Act,  but  abo  equally  by  what  we  find  has  been 
omitted  from  clauses,  or  omitted  from  parts  of  clauses,  in  reference 
to  the  particular  point  upon  which  we  have  to  come  to  a  decision, 
namely,  in  reference  to  the  qualification  of  voters  for  Town  Com- 
missioners. 

One  main  ground  of  the  prosecutor's  argument  has  been,  that  we 
eannot  arrive  at  the  conclusion  that  females  are  entitled  to  vote  for 
Town  Commissioners,  because  the  inference  would  follow  that  they 
might  also  themselves  be  Town  Commissioners ;  and  that  the  absur- 
dities which  would  attend  such  a  conclusion  as  that  would  necessarily 
attach  both  to  the  qualification  to  be  a  Commissioner,  and  to  the 
qualification  to  vote  for  Commissioners.  That  is  no  doubt  a  strong 
ground  of  argument ;  but,  adverting  to  the  title  of  the  Act,  and  to 
the  duties  to  be  performed  by  the  Town  Commissioners,  I  may  say 
that  nothing  can  be  more  distinct,  in  respect  to  the  provisions  of  the 
Act,  than  the  difierence  between  the  qualification  to  be  a  Town 
Commissioner  and  the  qualification  to  vote  for  a  Town  Commis- 
sioner. The  qualification  to  be  a  Town  Commissioner  is  the 
qualification  to  carry  out  the  duties  enjoined  by  the  Act,  and  to 
superintend  the  performance  of  those  duties.  The  very  title  of  the 
Act  shows  what  its  objects  were,  namely,  to  make  "  better  provision 
'*  for  the  paving,  lighting,  draining,  cleansing,  supplying  with  water, 
*'  and  regulation  of  the  several  towns  in  Ireland."  Now,  to  be 
qualified  to  superintend,  and  direct,  and  manage,  and  contract,  with 
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reference  to  these  several  sabject-matters,  is  qaite  evidently  a  sort  H.  T.  1864. 
of  qualification,  which  is  jast  as  inappropriate  to  the  character  of  ^  ^ 
females,  and  the  performance  of  such  duties  by  them,  it  would  be  as 
unreasonable  to  expect,  as  it  is  reasonable  and  appropriate  that  crosth- 
a  person  who  has  property  which  is  liable  to  be  taxed,  and  in 
reference  to  which  it  is  important  that  these  several  duties  should 
be  effectually  carried  out, — ^I  say  nothing  can  be  more  appropriate 
than  that  the  persons  interested  in  the  discharge  of  those  duties 
should  have  a  share  in  the  election  of  those  who  are  to  carry  them 
out.  In  truth,  it  is  no  more  than  saying  that  a  female  who  is  in  any 
manner  interested  in  property  should  have  a  right  to  appoint  an 
agent  to  act  for  her.  There  is  no  absurdity  in  that.  To  exclude 
her  from  appointing  an  agent  to  manage  her  own  property,  would 
be  as  great  an  absurdity  as  to  say  that  she  herself  would  be  qualified 
to  perform  all  the  sundry  and  various  duties  which  she  might  pro- 
perly discharge  through  an  agent,  but  which  she  herself  is  not 
qualified  to  perform.  That  consideration  therefore  really  puts  an 
end  to  all  that  line  of  argument  which  has  been  drawn  from 
the  nature  of  the  qualifications  of  Town  Commissioners,  as  at- 
tempted to  be  confounded  with  the  qualification  to  vote  for  Town 
Commissioners.  The  distinction  is  quite  obvious ;  and,  so  far 
as  any  argument  can  arise  upon  a  compromise  of  the  duties  to 
be  performed  in  the  one  case,  and  the  duties  to  be  performed  in  the 
other,  instead  of  being  an  argument  in  support  of  the  object  for  which 
it  was  pressed,  it  is  really  an  argument  that  cuts  the  other  way. 

I  therefore  pass  now  from  a  consideration  of  the  title  of  the  Act, 
which  though  in  general  it  goes  but  a  short  way,  yet  does  go  some 
way  towards  the  construction  of  the  Act  I  pass  on  to  consider  the 
various  clauses  of  the  Act  itself,  and  shall  call  attention  to  them 
severally.  I  will  take  them  in  reference  to  the  effect  that  they 
night  have,  negatively  or  afilrmatively, — that  is,  in  favour  of  or 
against  the  argument  on  behalf  of  the  claimant  in  this  case. 

I  first  call  attention  to  the  interpretation  clause  of  the  Act ;  and 
it  is  important  that  the  definition  there  given  of  the  word  *'  house- 
holder'* should  be  adverted  to;  for  the  term  "householder"  is 
interpreted  to  mean  *'  a  male  occupier  of  a  dwelling-house  "  within 
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H.  T.  1864,  the  prescribed  boundaries.     Therefore,  wherever  in  the  Act  we 
Qneen'M  Bench 
^■-w     '     meet  with  the  word  "  householder,**  it  carries  with  it  a  meaning  per- 

THE    QUBEN 

^^  fectly  conclusive  to  show  that  females  are  excluded  from  every  dutj 

CROSTH-      which  can  be  performed  only  by  a  householder ;  who,  according  to 

VAITE.  . 

the  interpretation  clause,  must  be  a  '^male." 

The  next  part  of  the  Act  to  which  I  call  attention  is  its  fourth 
section.  Upon  an  application  made  by  twenty-one  householders  of 
any  town,  rnted  to  the  relief  of  the  poor  at  £8,  the  Loi*d  Lieutenant 
may  order  the  Mayor  or  Chief  Magistrate  to  convene  a  meeting  io 
consider  the  adoption  of  the  Act  in  that  town.  It  is  pei'fectly  plain 
thercfora  that,  if  the  Act  ended  there,  none  but  mules  could  be 
amongst  the  pei*sons  wlio  were  to  petition  the  Loi'd  Lieutenant  for 
liberty  to  adopt  this  Act ;  and  the  householders  who  make  such  an 
application  to  the  Lord  Lieutenant  must  be  males. 

When   the  Lord  Lieutenant  has  granted  permission   for  the 

adoption  of  the  Act,  then  comes  a  provision  with  reference  to  the 

pei'sons  who  are  to  be  summoned  to  the  meeting  which  the  Chief 

Magistrate  is  to  convene.    Notice  of  such  meeting  is  to  be  given 

according  to  the  provisions  of  section  6,  and  in  the  form  given  in 

schedule  A,  which  describes  who  shall    receive  notice  of  such 

meeting.     The  persons  to  be  summoned  are  described  as  *'  the  rated 

occtqfiers  and  lessors  following ;''  nothing  is  said  there  of  "  houtt' 

holders.^     If  there  had,  the  very  woi'd  carried  with  it  the  necessity 

of  the  summons  being  to  householders — ^that  is,  male  persons  only. 

But  then  come  the  following  classes  of  persons,  viz^  ^' every  male 

<<  person  of  full  age  who  shall  have  occupied  as  tenant  or  owner, 

^'  or  shall  have  been  the  immediate  lessor ''  (rated  for  such  premises 

to  the  relief  of  the  poor)  **of  any  lands,  tenements  or  premises," 

within  the  prescribed  boundaries.     Now  a  great  argument  was 

founded  upon  the  fact  that  the   persons  who  are  to  receive  the 

notice  are  described  as  *'  male  persons ;"  and  no  doubt,  prima  fade^ 

I,  for  one,  was  much  struck  with  the  argument  founded  upon  that, 

that  it  would  follow  that  the  persons  who  are  to  vote  should  be  the 

persons  who  were  to  be  summoned ;  and  vice  versa,  that  the  persons 

to  be  summoned  were  to  be  the  persons  to  vote.     But  we  shall  find, 

as  we  go  on,  a  perfect  distinction  made  in  plain  terms  between  those 
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to  whom  notice  should  be  giyen  with  a  view  to  attend  there,  and  H.  T.  1864. 
the  qualification  to  vote  when  the  meeting  should  be  assembled ;  and     "-i  ■^»  ■/ 
if  there  could  not  be  found  an  answer  to  the  argument  arising  from  ^ 

the  persons  who  are  to  be  summoned,  the  inference  drawn  from  it     cbosth- 

WAITS. 

would  be  and  ought  to  be  conclusive. 

It  is  remarkable  that,  with  respect  to  the  summoning,  the  case  is 
not  left  upon  the  general  term  "  persons,**  but  ^'  such  male  persons ;" 

4 

showing  clearly  the  understanding  of  the  Legislature  that  the  word 
**  person  "  would  not  by  itself  indicate  sex ;  for  they  have  qualiQed  it 
by  the  additional  term  '^male,"  so  as  to  leave  it  beyond  a  doubt  that, 
according  to  the  apprehension  of  the  Legislature,  it  required  a  term 
to  confine  the  word  "  person  **  to  one  sex  or  the  other. 

Having  disposed  of  the  question  who  were  to  be  entitled  to  have 
a  notice  to  be  summoned,  we  now  proceed  to  the  7th  section,  which 
gives  the  qualification  of  persons  entitled  to  be  admitted,  and  to  vote 
at  that  meeting.  After  specifying  that  the  persons  hereinafter 
mentioned  shall  be  the  persons  entitled  to  be  admitted,  and  to  vote 
thereat,  how  are  they  described  ?  Thus — *'  that  is  to  say,  evety 
**  person  of  full  age  who  is  the  immediate  lessor  of  lands,  tenements, 
**  and  hereditaments  within  such  town."  There  is  here  an  omission 
of  the  word  "  male,"  which  would  limit  the  qualification  for  the 
right  to  vote,  leaving  it  open  under  the  word  **  person ;"  and  where 
the  Legislature  meant  to  impose  any  restriction  upon  the  word 

^  person,"  they  have  done  so.      Here  it  is  *'  every  person  of  full 

« 

age,"  without  any  restriction  in  point  of  sex ;  clearly  indicating 
that,  where  the  Legislature  meant  to  restrict  the  meaning  of  the 
genera]  term  '*  person,"  they  did  so  expressly. 

Well,  then,  the  right  to  be  admitted  and  to  vote  at  such  meeting 
is  given  in  the  terms  which  I  have  stated ;  and  therefore,  ex  vi 
termini^  includes  every  person  not  restricted  who  could  be  embraced 
under  the  general  term  '*  person,"  so  qualified  as  is  set  forth  in  that 
section. 

As  to  the  remaining  classes  entitled  to  be  present  and  to  vote  at 
that  meeting,  *'  also  every  person  of  full  age  who  shall  have  occupied 
as  tenant  or  owner."  There,  again,  a  specific  restriction  is  imposed, 
not  as  to  sex,  but  as  to  age ;  thus  affording  an  inference,  from  the 


WAITE. 
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H.  T.  1 664.  maxim  esqfressio  unius  est  exelusio  altertus^  that  the  Legislature, 
^_  having  expressly  imposed  one  restriction,  did  not  mean  to  leave 

it  to  implication  that  any  other  should  be  imposed.      By  section  21, 
CR08TH-     after  approbation  by  the  Lord  Lieutenant  of  the  adoption  of  the 
Act,  a  meeting  is  to  be  convened  for  the  election  of  Commissioners ; 
and  by  section  22  is  defined  the  qualification  of  persons  who  shall  be 
entitled  to  vote  for  Commissioners;  and  in  fact  it  is  this  section 
which  specifically  applies  to  the  very  point  which  we  have  to  decide, 
and  to  the  qualification  of  persons  entitled  to  vote  at  the  first  and 
every  future  election  of  Commissioners.      The  voters  are  described 
as,   "  such  persons  as  are  next  hereinafter    mentioned  shall  be 
admitted  and  entitled  to  vote,  and  no  other  person  whatsoever,*' 
Now  it  is  remarkable  that  they  were  not  ordered  to  be  summoned  ; 
and  that  was  the  great  argument ;  but  when  we  come  to  the  meeting 
which  is  to  be  convened  for  the  election  of  Commissioners,  it  is 
enacted  that,  at  the  first  and  every  other  meeting  for  the   same 
purpose,  the  persons  admitted  and  entitled  to  vote  shall  be  qualified 
as  follows :  '*  every  person  of  full  age " — not  a  word  about  sex — 
''  who  is  the  immediate  lessor  of  lands,  tenements,  and   heredita- 
ments,^ of  the  value  of  £50 ;  "  and  also  every  person  of  full  age 
"  who  shall   have  occupied  as  tenant  or  owner,  or  joint  occupier, 
or   shall  have  been   the  immediate    lessor,"    rated   to  a  certain 
amount.     Upon  that  section  depended  in  fact  the  case  which  is  now 
before  us.     We  must  decide  upon  its  interpretation,  not  only  by  the 
affirmative  words  where  a  qualification  was  designed  by  the  Legis* 
lature,  but  by  the  omission  of  words  which  would  be  essential  to 
disentitle  the  claimants  here.     We  find  a  qualification  which  is  not 
now  the  subject  in  question  introduced ;   and  the  omission  of  a 
qualification  which  would  be  the  essential  one  upon  which  we  are 
to  inquire.    We  think  that,  both  on  the  affirmative  and  the  negative 
evidence,  the  claimants  who  now  complain  of  the  non-admission  of 
their  votes  were  entitled  to  be  admitted,  and  to  vote  for  the  election 
of  Commissioners. 

I  have  thus  gone  through  the  sections,  and  the  portions  of  sec- 
tions, which  bear  upon  the  question ;  and  I  have  not  omitted  to  look 
carefully  into  all  the  other  sections;  and  I  could  find  nothing  what- 
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ever  to  shake  the  conclusion  to  which  we  have  come,  that,  upon  the  H.  T.  1 864. 
true  construction  of  the  Act  itself,  it  appears  to  us  that  females  are  ^ 

entitled  to  vote  for  Commissioners.  ^ 

17. 


G'Bbibn,  J. 

I  concur  in  the  judgment  of  the  Court,  that  females  are  not  dis- 
qualified from  voting  at  the  election  of  Commissioners   under  the 
'*The  Towns   Improvement  (Ireland)  Act  1854.'*     It  appears  to 
me  that,  under  the  provisions  of  that  statute  (construed  according 
to  the  ordinary  and  well-settled  rules  of  construction),  females  are 
not  only  not  excluded  from  voting  at  such  elections,  hut  that  their 
right  to  do  so  is  distinctly  recognised  and  established.      One  ground . 
of  objection  (already  referred  to  by  my  Lord  Chief  Justice)  has 
been  much  pressed  by  the  relator's  Counsel,  namely,  that  if  we  give 
such  a  construction  to  the  statute  as  would  be  requisite  in  order  to 
warrant  the  conclusion  that  females  are  entitled  under  it  to  vote 
at  the  election  of  Commissioners,  a  similar  process  of  reasoning 
woold  also  lead  to  the  conclusion  that  females  would  be  entitled  to 
be  themselves  elected  as  Commissioners  ;  and  Counsel  contend  that 
this  result  would  be  attended  with  such  manifest  inconvenience,  and 
would  be  so  repugnant  to  the  policy  of  the  law,  that  we  should  not 
adopt  a  construction  which  would  lead  to  it,  even  though  upon  the 
terms  of  the  Act  itself  we  should  be  otherwise  disposed  to  do  so. 
In  my  opinion,  however,  a  careful  examination  of  some  provisions 
of  the  statute,  to  which  I  shall  presently  refer,  will  show  that  such  a 
result  would  not  follow  from  our  decision  ;  and  that,  with  regard  to 
the  distinction  between  males  and  females,  the  provisions  for  the 
qualifications  of  persons  entitled  to  vote  at  the  election  of  Commis- 
sioners are  different  from  those  as  to  the  qualifications  of  persons 
entitled  to  be  elected  as  Commissioners ;  and  that  there  would  be  no 
inconsistency  in  holding  that  females  were  entitled  to  vote  at  the 
election  of  Commissioners,  but  were  not  entitled  to  hold  that  office 
themselves.      It  will  be  also  seen  that  in  some  of  the  sections  which 
regulate  other  meetings  and  proceedings  under  the  Act,  words  are 
used  by  which  females  are    clearly  excluded  from  taking  part 
therein ;  but  that  in  the  sections  relating  to  the  election  of  Com- 


CBOSTH- 
WAITE. 
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H.  T.  1864.  misaioners,  those  words  are  omitted;  and  it  appears  to  me  that  this 

Qu^en't  Bench  -..,-  ..  ..«. 

*—    V     ■  ^     circumstance  of  using  in  the  former  sections,  but  omitting  from  the 

^^  latter,  the  words  excluding  females,  shows  that  the  Legislature, 

CBOSTH-      in  using  such  different  language,  contemplated  different   results, 

WAIXE 

and  did  not  intend  that  females  should  be  excluded  from  proceed- 
ings as  to  which,  instead  of  such  terms  of  exclusion,  other  terms 
were  used  capable  of  including  females  as  well  aa  males. 

The  first  section  of  the  Act  to  which  I  shall  refer  is  the  inter- 
pretation clause  (section  1).    It  enacts  that  the  words  in  the  Act 
should  have  the  meaning  assigned  to  them  by  that  section,  **  unless 
"there  be  something  in  the  subject  or  context  repugnant  to  such 
"  construction."     And  in  a  subsequent  part  that  the  word  "  house- 
holder "  shall  mean  **  a  male  occupier  **  of  a  dwelling-house,  lands, 
&c.;  and  that  the  word  '*  occupier "  shall  extend  to  and  include 
an  immediate  lessor,  in  certain  cases,   but  not  a  lodger;  and  in 
the  concluding  part  of  the  section  it  declares  that  '^  words  importing 
"  the  masculine  gender   (except  only  the   word  ^  male  *)  shall  in- 
'*  elude  females."    It  is  clear  therefore  from  this  section  that  the 
word  "householder,"  when  used  in  the  Act,  should  be  construed 
as  confined  entirely  to  "  males,"  and  as  excluding  **  females ;"  and 
that,  on  the  other  hand,  the  word  "  occupier "  should  be  construed 
to  mean  females  as  well  as  tnaieSj  except  there  be  something  in 
the  subject  or  context  repugnant  to  such  construction.     In  sab- 
sequent  sections  of  the  Act /our  different  sets  of  provisions  are 
'   contained,  defining  the  qualifications   requisite  to  be  possessed  by 
parties  for  various  purposes,  viz.,  first,  by  the  persons  entitled  to 
apply  for  the  Act  being  put  in  force;  secondly,  by  the  persons 
entitled  to  vote  at  the  preliminary  meeting  convened  in  pursuance  of 
such  application ;  thirdly,  by  those  who  are  entitled  to  vote  at  the 
election  of  Commissioners ;  and,  fourthly,  by  those  who  are  eligible 
to  be  elected  as  Commissioners.     Thus,  with  respect  to  the  original 
application  for  putting  the  Act  in  force,  the  fourth  section  provides 
that  it  should  be  made  by  twenty-one  or  more  ^' householders,"  rated 
at  £8  and  upwards ;    and,  having  regard  to  the  definition  of  the 
word  "  householder  "  contained  in  the  interpretation  clause,  the  effect 
of  this  provision  is,  that  the  power  of  making  the  application  is 


COMMON  LAW  REPORTS.  169 

confined  to  male  occupiers,  and  is  not  given  to  females.     With  H.  T.  1864. 
respect  to  the  preliminaiy  meeting  consequent  on  such  application,     >   p-^  ■■  — » 
section  6  provides  that  it  should  he  convened  hy  notice,  in  the  ^ 

form  given  in  schedule  A  to  the  Act.  This  section  should  there-  cbosth- 
fore  be  read  in  connection  with  that  form ;  and,  by  referring  to 
it,  it  will  be  seen  that  the  meeting  to  be  convened  is  one  of  male 
persons  only,  who  should  be  rated  occupiers  or  lessors.  The  seventh 
section  then  provides  for  the  requisite  qualifications  as  to  property, 
rating,  and  residence  of  persons  entitled  to  vote  at  such  meeting ; 
and  though  it  declares  that  ^^everj^  person  of  full  age"  possessing 
those  qualifications  shall  be  entitled  to  vote  at  the  meeting,  and 
does  not  use  any  word  that  would  of  itself  exclude  females  from 
such  right,  it  is  in  my  opinion  dear  that,  having  regard  to  the 
sixth  section,  the  right  of  voting  is  confined  by  the  Act  to  males, 
inasmuch  as  under  the  sixth  section,  and  the  form  in  schedule  A, 
the  meeting  convened  was  to  be  one  of  male  persons  only.  It 
appears  to  me  therefore  that,  by  the  terms  of  the  Act  itself,  and 
independent  of  any  consideration  ,of  policy  or  expedience,  female 
occupiers  or  lessors,  though  possessing  the  requisite  qualifications 
of  property,  rating  and  residence,  are  excluded  from  the  right  of 
making  the  original  application,  or  of  voting  at  the  preliminary 
meeting.  When,  however,  we  come  to  the  sections  which  provide 
for  the  election  of  Commissioners,  the  meeting  to  be  called  for  that 
parpose,  and  the  persons  entitled  to  vote  at  it,  the  language  of 
the  statute  is  different.  The  21st  section  provides  that,  for  the 
parpose  of  such  election,  a  meeting  ^*  of  the  rated  occupiers  '*  (quali- 
fied as  afterwards  mentioned,  with  respect  to  rating,  residence,  &c.) 
should  be  convened,  and  notice  given  of  it.  No  form  of  notice  is 
given  or  referred  to;  and  there  is  nothing  in  this  section  to  confine 
the  meeting  for  such  election  to  a  meeting  of  "  male  occupiers,*^  as 
there  is  in  the  sixth  section  and  schedule  A,  with  respect  to  the 
preliminary  meeting.  The  22nd  section  then  provides  that,  at  the 
meeting  for  the  election  of  Commissioners  *'such  persons  as  next 
^'herunafter  mentioned  shall  be  admitted  and  entitled  to  vote, 
*'and  no  other  person  whatsoever.''  And  it  then  defines  the  qua- 
lification as  to  rating  and  residence  requisite  to  be  possessed  by 
VOL.  17.  22  L 
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H.  T.  1864.  immediate  lessors  or  occupiers,  for  the  purpose  of  so  voting.    In 
^  ■    V    ■/     this  section  also  no  word  is  used  that  would  confine  the  right  of 

T  SB     O ITESN 

^^  voting  to  maleSf  or  exclude  females  from  it;  but  the  word  "per- 

CBOSTH-  son''  is  used  throughout— a  term  sufficiently  comprehensive  of 
itself  to  include  females  as  well  as  males ;  and  the  only  word  in 
it  denoting  the  masculine  gender  is  the  word  "  him,"  which,  ac- 
cording to  the  interpretation  clause,  is  to  be  construed  as  including 
females.  This  section  omits  the  word  '*  householder/'  which  is 
expressly  confined  bj  the  interpretation  clause  to  *'  male  ocevpiers!* 
and  uses  the  words  "  oeevpiers  and  immediate  lessors^'*  which  are 
not  so  confined,  but  which  would  of  themselves  include  females 
as  well  as  males ;  although  parties  declared  bj  that  section  entitled 
to  vote  as  occupiers  or  immediate  lessors  would,  under  the  interpre- 
tation clause,  be  properly  described  as  "  householders,"  if  by  that 
clause  the  word  '*  householder  "  was  not  expressly  confined  to  males. 
I  think  therefore  that,  from  the  language  of  this  section,  contrasted 
with  that  of  the  preceding  sections,  we  may  fairly  infer  the  intention 
of  the  Legislature  to  have  been  that  the  right  of  voting  for  Com- 
missioners should  not  be  confined  to  male  occupiers  or  lessors,  but 
might  be  exercised  by  females,  if  in  other  respects  duly  qualified ; 
and  I  see  nothing  in  the  context  repugnant  to  such  a  construction, 
or  that  would  warrant  our  introducing  into  the  Act  words  which 
would  exclude  them. 

With  respect  to  the  argument  of  the  relator's  Counsel,  that  if  we 
held  females  entitled,  under  the  Act,  to  vote  at  the  election  of 
Commissioners,  we  should  also  hold  them  eligible  to  fill  that  office, 
I  have  already  observed  that,  as  far  as  regards  the  distinction 
of  sex,  the  provisions  as  to  the  persons  entitled  to  vote  for  Com- 
missioners are  different  from  those  which  define  what  persons 
are  eligible  to  that  office.  The  latter  provisions  are  contained 
in  the  25th  section — [reads  it]. — Now,  although  the  word  person 
is  used  in  the  early  part  of  this  section  as  to  immediate  lessors,  and 
would  of  itself  include  females  as  well  as  males,  yet  in  a  subsequent 
part  of  the  section  the  words  "householder  or  occupier"  occur. 
And  it  would,  in  my  opinion,  be  repugnant  to  the  context  to  hold 
that,  although. the  word  "householder"  is,  by  the  interpretation 
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clause,  expressly  confined   to  male  oceupiers^  yet  that  the  word  H.  T.  1864. 
" occopier "  used  in  immediate  connection  with  it,   or  the  word     >_  ' 

"person"  used  in  the  preceding  part  of  the  section,  should  be  con-  ""^  '^'^''" 
strued  lit  thai  section  as  including  both  males  and  females.  I  caosth- 
think  therefore,  that,  from  the  different  language  used  in  this 
section  as  contrasted  with  that  of  the  22nd,  there  is  no  inconsist- 
ency of  construction  in  holding  that,  although  under  the  22nd 
section  females  are  entitled  to  vote  for  Commissioners,  they  are 
not  nnder  the  26th  section  entitled  to  hold  that  office.  It  appears 
to  me,  indeed  (though  it  may  be  not  necessary  to  decide  the 
question),  that  the  statute  itself  sufficiently  indicates  the  intention 
of  the  Legislature  that  females  should  not  be  eligible  to  the  office. 
And  that  having  regard  to  the  various  duties  of  the  office,  which 
could  not,  in  accordance  with  usage  or  propriety,  be  performed  by 
females,  it  would  be  inconsistent  with  the  policy  and  object  of  the 
statute  to  hold  them  entitled  to  it,  even  supposing  that  the  words  of 
the  statute  (according  to  the  meaning  assigned  by  the  interpretation 
clause)  would  give  it  to  them.  But  with  respect  to  the  right  of 
females  to  vote  at  the  election  of  Commissioners,  I  do  not  see  that 
the  exercise  of  such  a  right  would  be  at  all  repugnant  to  the  policy 
of  the  law,  or  attended  with  any  inconvenience.  Counsel  for  the 
relator  have  indeed  contended  that,  if  females  be  ineligible  to  hold 
the  office  of  Commissioners  (which  was  conceded  by  defendant's 
Coonsel  during  the  argument),  they  should  for  that  reason  be  ez- 
daded  from  the  right  of  voting  at  the  election  of  Commissioners. 
And  Counsel  rely  on  an  opinion  expressed  by  Chappie,  J.,  in 
OUve  V.  Ingram  {a\  that  where  women  could  not  hold  an  office 
thej  oaght  not  to  choose  it.  But  that  opinion,  not  being  requisite 
for  the  decision  of  the  case,  may  be  regarded  as  extra-judicial,  and 
is  not  a  binding  authority.  And  we  have  a  strong  instance  of  a 
contrary  rule  being  acted  on  under  the  Poor-law  Acts.  It  is  clear 
that  females  are  ineligible  to  hold  the  office  of  guardians  under 
those  Acts ;  and  yet  for  upwards  of  twenty  years  the  right  to  vote 
at  the  election  of  poor-law  guardians  has  been  repeatedly  exercised 
by  females  without  dispute.     The  first  Poor-law  Act  (1  &  2  Ktc, 

(a)  7  Mod.  268. 
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H.  T.  1864.  c.  56,  88.  81,  82)  contain8  a  definition  of  the  word  "ratepayer,"  and 
-  ^*    €wc4  g*^^  ^  ^Y  ratepayers  the  right  to  vote  at  the  election  of  guardians* 

THE  QUEEN  j^^^  ^Q^d  "  him,"  used  in  those  sections  in  reference  to  voters  and 
CB08TH-  ratepayers,  would  of  itself  import  that  the  right  was  confined  to 
WAiTE.  fnaletf  but  for  the  glossary  or  interpretation  clause  (section  124), 
which  declares  that  words  in  the  statute  importing  the  masculine 
gender  should  include  females  as  well  as  males,  *^  except  where  the 
context  excludes  such  construction."  It  appears  to  me  that  the 
same  rule  of  construction  which  under  the  Poor-law  Acts  would 
give  females  the  right  of  voting  for  guardians,  would  also  give 
them,  under  the  Acts  now  in  question,  the  right  of  voting  for  the 
election  of  Commissioners.  And  with  respect  to  the  argument 
grounded  on  the  general  policy  of  the  law,  no  reason  has  been 
assigned  why  the  exercise  of  the  latter  right  by  females  should  be 
considered  more  objectionable  than  that  of  the  former.  It  is 
notorious  that  the  right  of  voting  for  guardians  has  been  constantly 
exercised  by  females  since  the  passing  of  the  Poor-law  Acts;  and 
I  am  not  aware  of  any  case  in  which  it  has  been  disputed,  though 
it  would  have  been  competent  for  any  ratepayer  to  have  raised  the 
question. 

Counsel  for  the  relator  have  also  relied  on  the  fact  that  females 
are  not  entitled  to  vote  at  the  election  of  Town  Councillors  in 
corporate  towns,  or  at  the  election  of  members  of  Parliament.  But 
by  referring  to  the  statutes  regulating  the  rights  of  persons  to  vote  at 
such  elections,  it  will  be  seen  that  the  words  of  the  statutes  expressly 
confine  those  rights  to  males.  The  Municipal  Act  (3  &  4  Fic, 
c.  108,  8.  30),  which  defines  the  qualifications  of  burgesses,  uses  the 
words  '^  every  man  of  full  age."  The  Reform  Act  (2  <&  3  fF.  4, 
c.  88,  8.  5)  uses  the  words  "  every  male  person  of  full  age."  And 
similar  words  are  used  in  the  subsequent  Act,  13  <&  14  Vie^  c.  69} 
for  regulating  the  electoral  franchise  in  counties  and  cities.  It 
appears,  therefore,  that  in  those  cases  the  intention  of  the  Legis* 
lature  to  exclude  females  was  manifested  by  the  use  of  words 
which  expressly  confined  the  right  to  males,  whereas  in  the  Acts 
now  before  us  the  terms  which  define  the  qualifications  for  the 
right  are  such  as,  according  to  the  interpretation  clause,  include 
females  as  well  as  males. 
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The  28th  section  of  the  Commissioners  Clauses  Act  1847  (which  H.  T.  1864. 
regulates  the  proceedings  at  the  election  of  Commissioners,  and  is      > 
incorporated  in  the  Towns  Improvement  Act  1854)  has  also  been  ^ 

referred  to  by  relator's  Counsel.  In  that  section  the  words  ''  he  "  cbosth* 
and  ''bis"  are  used  with  reference  to  the  voters.  And  Counsel  ^^^  ^* 
rely  on  this  as  indicating  the  intention  of  the  Legislature  that  the 
right  of  voting  should  be  confined  to  males ;  but  on  reference  to 
the  interpretation  clause  of  that  Act,  it  will  be  seen  that  those 
words  *'  he  "  and  "  his  "  are  to  be  construed  as  including  both  males 
and  females.  And  the  form  of  voting-paper  given  in  schedule  A, 
referred  to  in  that  section,  contains  no  words  confining  that  right 
to  males  such  as  are  contained  in  the  schedule  referred  to  in  the 
6th  section  of  the  Towns  Improvement  Act  of  1854,  and  on  which 
I  have  already  observed. 

It  has  been  also  urged,  that,  since  the  9  G.  4,  c.  82,  which  provides 
for  the  lighting,  cleansing  and  watching  of  cities  and  towns  in  Ire- 
land, there  has  been  no  instance  of  females  voting  at  the  election  of 
Commissioners  under  that  Act.  But  even  if  there  was  a  decision 
against  their  right  to  do  so,  it  would  not  bind  us  in  the  present 
case,  because  the  provisions  and  language  of  that  Act,  with  respect 
to  the  qualifications  of  voters  at  such  elections,  are  difierent  from 
those  in  the  Towns  Improvement  Act  of  1854,  with  respect  to 
the  election  of  Commissioners  thereunder. 

On  these  several  grounds  I  concur  in  the  judgment  which  has 
been  pronounced. 

Hatks,  J. 

There  is  nothing  in  the  principles  of  the  Common  Law,  or  in  the 
enactments  of  any  statute,  which  excludes  females  from  voting  for 
Town  Commissioners.  With  respect  to  the  general  right  to  vote, 
everything  has  been  said  that  is  necessary,  and  I  concur  in  it. 
When  we  look  at  the  nature  of  the  duties  of  the  office,  I  do  not  find 
anything  which  in  the  performance  of  those  duties  involves  the 
necessity  of  a  female  outraging  the  modesty  and  retiring  disposition 
which  so  well  become  her  sex.  All  that  she  has  to  do  is  to  appear 
before  the  returning  officer;  answer  a  couple  of  questions;  and 
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H.  T.  1864.  hand  in  a  paper.     Bat  what  is  the  duty  to  be  done  hj  the  Com- 

Que€9i*B  Bench  /.  t  t  .%       m 

^ — y  ■  .^      missioners  for  whom  she  yotes  ?      Thej  are   intrusted    with  the 

THB    QUEEN     ,.  ,       -  •  *        •  ■  ,  •         ,   . 

^  disposal  of  property  to  a  considerable  amount,  to  be  employed  m 

QBOSTH-      carrying  into  execution  all  or  some  of  the  seyeral  purposes  men- 

WAITS. 

tioned  in  the  preamble  to  the  Act  (17  &  18  Vie^  c  103) ;  and  this 
property  is  to  be  realised  by  contributions  levied  out  of  the  pockets 
as  well  of  females  as  of  males. 

Upon  the  general  principle  that  there  shall  be  no  taxation 
without  representation,  and  that  it  is  not  inconsistent  with  justice 
and  common  sense  that  females  should  have  a  voice  in  the  election 
of  persons  who  are  to  manage  the  property  which  by  the  law  of 
the  land  females  are  allowed  to  acquire  and  to  hold,  I  think  that 
the  first  question  in  the  special  verdict  should  be  answered  in 
favour  of  the  claimants. 

Fitzgerald,  J. 

Concurring  as  I  do  in  the  result  at  which  the  Court  has  arrived, 
I  only  wish  to  add  that  I  am  not  to  be  taken  as  concurring  in  any 
expression  indicating  an  opinion  that  ladies  are  not  entitled  to  sit 
as  Town  Commissioners,  if  the  electors  choose  to  elect  them. 


M.  T.  1864,  JAMES  DEVINE  and  PATRICK  PENTONT 

Nov.  3,  4.  ^^ 

^- J^-  \?^^'     THE  LONDON  &  NORTH  WESTERN  RAILWAY  CO.* 

Der.  13. 

Plaint  con-  The  summons  and  plaint  in  this  action  contained  four  counts,  in 
couits  in  con-  ^^  ^^^  ^^^  ^^  which  the  defendants,  as  carriers  of  bullocks  for 
ddWe^^  of  ^'  ^^^  ^^^°^  Dublin  to  Huntingdon,  were  sued  for  breaches  of  contract. 

goods;    also 

connts  for  trover  and  for  detinne.  Defendant  traversed  contracts  alleged  in  the  two 
first  connts,  and  paid  £14.  28.  6d.  into  Coort  on  the  other  two.  Issues  were  taken 
on  the  two  first  connts,  and  as  to  the  sufficiency  of  money  paid  into  Court.  Verdict 
for  plaintiff  upon  one  of  the  counts  in  contract,  with  £14.  os.'  damages,  but  for  de- 
fendant on  the  other  counts.  The  Taxing-master  allowed  only  half  plaintiff's  costs. 

Held  (by  Lbfbot,  C.  J.,  and  Fxtzgkbald,  J.)>  affirming  the  Master's  decision, 
that  Uie  plaintiff  had  recovered  less  than  £20  in  an  action  of  contract. 

Hdd  (by  0*Bbibn  and  Hatbs,  JJ.),  that  all  the  counts  should  be  considered 
as  one  action,  and  therefore  that  defendant  was  entitled  to  full  costs. 

*  Before  the  Full  Court. 
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The  contract  stated  in  the  first  count  was  to  carry  twenty-four  M.  T.  1864. 

Queen's  Bench 
bollocks  of  the  plaintiffs  from  Dublin  to  Huntingdon,  and  there 

delirer  tfaem  for  the  plaintiffs,  in  such  time  that  the  bullocks  could 
reasonably  be  at  St.  Ives,  near  Huntingdon,  a  reasonable  time 
before  a  certain  market  which  was  to  be  held  at  St  Ives  at  about 
8  a.m.  on  January  11th,  1864. 

The  contract  set  forth  in  the  second  count  was  to  carry  twenty- 
four  buUockfl  from  Dublin  to  Huntingdon,  and  there  deliver  them 
for  the  plaintiffs  within  a  reasonable  time. 

The  third  count  claimed  damages  for  the  conversion  by  the 
defendants  to  their  own  use;  and  the  fourth  count  was  for  the 
detention,  by  the  defendants,  of  one  bullock  of  the  plaintiffs. 

Prayer  for  judgment : — On  the  first  and  second  counts  £50  ;  on 
the  third  count  £20  ;  and  on  the  fourth  count  "  the  delivery  of  the 
said  bullock,  with  £20  damages  for  its  detention." 

To  the  first  and  second  counts  the  defendants  pleaded  that  the 
bullocks  were  not  delivered  to  or  received  by  them  upon  the  terms 
and  conditions  mentioned. 

Farther  defence  to  the  first  count,  that  the  bullocks  were  de- 
livered at  Huntingdon  a  reasonable  time  before  the  market. 

Farther  defence  to  the  second  count,  that  the  bullocks  were 
delivered  at  Huntingdon  within  a  reasonable  time. 

As  to  the  third  and  fourth  counts,  the  defendants,  averring  that 
they  related  to  the  same  bullock,  brought  into  Court  the  sum  of 
£14.  2s.  6d.  in  satisfaction  of  the  cause  or  causes  of  action  in  those 
two  coants. 

The  case  was  tried  in  Dublin  on  the  22nd  of  June  1864,  before 
the  Lord  Chief  Justice  and  a  special  jury. 
No  evidence  was  offered  by  the  plaintiffs  on  the  third  paragraph. 
The  jury  found  a  verdict  for  the  defendants  on  the  first,  third, 
and  fourth  counts,  and  for  the  plaintiffs  on  the  second  count ;  and 
aasessed  the  plaintiff's  damages  at  £14.  5s.  Od.  in  addition  to  the 
ram  lodged  in  Court. 

On  taxation,  the  Taxing-officer  allowed  only  half  costs  to  the 
plaintiffs,  on  whose  behalf — 
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Queen's  Bench 

w— >, ' 
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Jf.  O'DonneU  (with  whom  was  PalUs)  now  moved  the  Court 
to  direct  the  Taxing-officer  to  review  his  taxation ;  on  the  grounds 
that  the  present  action  was  not  one  of  those  in  which  only  half  costs 
are  allowed  to  plaintiffs  by  the  Common  Law  Procedure  Act  (Jr.) 
1853,  s.  243;  and  that  the  sum  recovered  in  this  action  was  not 
less  than  £20.  The  plaintiffs  recovered  by  force  of  this  action 
£28.  7s.  6d.,  and  are  therefore  entitled  to  full  costs:  Hughet  v. 
Guinness  (a) ;  O'Rorke  v.  McDonnell  {b) ;  Parr  v.  Liilicrap{e). 


Serjeant  Armstrong  (and  Boyd),  contra. 

In  the  former  cases  it  was  held  that  the  cause  of  action  on 
which  the  sum  was  recovered  by  verdict  was  identical  with  that  in 
respect  of  which  money  had  been  lodged  in  Court;  that  therefore 
these  two  sums  should  be  added  together ;  and  that  in  an  action  of 
contract  there  was  not  any  difference  between  lodgment  and  pay- 
ment into  Court.  But  in  the  present  case  the  defendants  have 
not,  in  the  counts  in  contract,  recovered  more  than  £20.  The  sam 
lodged  in  Court  had  no  application  to  these  counts.  The  two 
latter  counts  must  be  regarded  as  quite  distinct  from  the  first  two : 
Blaekmore  v.  ffiggs  (d).  Erie,  C.  J.  [p.  793],  said  :—**  But  I  take 
''the  rule  to  be  this,  that,  where  there  are  two  causes  of  action 
"disclosed  by  the  declaration,  and  a  distinct  line  of  pleading 
''  applicable  to  each,  the  two  are  for  the  purposes  of  costs  to  be 
''treated  as  being  as  distinct  as  if  there  had  been  two  separate 
"  actions.  I  think  the  plaintiffs  are  to  be  in  no  better  position  bjr 
"joining  the  whole  in  one  action  than  they  would  have  been  in  if 
"they  had  brought  two."— [O'Bbien,  J.  If  the  plaintiffs  had 
recovered  £17  on  the  counts  in  contract,  and  £4  on  those  in  tort, 
and  that  there  was  no  lodgment  in  Court,  do  you  say  that  then 
also  they  would  have  been  entitled  to  only  half  costs  ?] — Yes.— - 
[Lefbot,  C.  J.  The  argument  struck  me  very  strongly,  because 
the  principle  of  reciprocity  would  be  destroyed.  The  plaintiff  might 
choose  how  to  bring  his  action,  and  the  defendant  would  have  no 

(a)  4  Ir.  Com.  Law  Bep.  314.  (&)  13  Ir.  Com.  Law  Bep.  App^  8. 

(c)  1  H.  &  Colt,  615. 
(<0  15  C.  B.,  N.  S.  790;  S.  C,  10  Jar.,  N.  S.  703, 
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choice  at  all.] — The  prayer  for  judgment  shows  that  the  causes  of  M.  T.  1864. 

action  sued  upon  are  distioct  and  separate,  so  th^t  the  rule  laid 

down  bj  Erie,  C.  J.,  applies  whether  the  action  was  in  contract  or 

in  tort,  or  in  both.    If,   therefore,  it  was  possible  to  deem  the 

detinae  count  as  one  of  contract,  still,  the  counts  being  founded 

on  totally  distinct  contracts,  and  the  sum    of  £20  not  having 

been  recovered  on  any  one  of  them,  the  plaintiffs  cannot  obtain 

more  than  half  costs ;     otherwise    they  might,   by  joining   two 

separate  causes  of  action  in  one  plaint,  place  themselves  in  ^a 

position  better  than  that  which  they  would  occupy  if  they  had  sued 

in  distinct  writs.    Counsel  also  cited  Danby  v.  Lambe  (a). 


PalUif  in  reply. 

The  Common  Law  Procedure  Amendment  Act  (/r.)  1853,  s.  60,  re- 
gulates the  mode  in  which  costs  are  to  be  taxed  in  respect  of  matters 
open  which  parties  succeed  in  distinct  issues ;  and  the  78th  section 
regolates  the  mode  of  taxation  when  money  has  been  lodged  in 
Court.  When  these  provisions  have  been  complied  with,  the 
question  remains— -at  what  rate  are  the  other  costs  to  be  taxed? 
From  the  general  enactment  which  gives  a  plaintiff  his  full  costs  in 
an  action  of  this  kind  there  are  only  two  exceptions — namely, 
actions  of  contract  in  which  £20  has  not  been  recovered;  and 
actions  disconnected  with  contract  in  which  the  plaintiff  has  not 
recovered  upwards  of  £5.  These  two  classes  of  cases  might  be 
taken  to  be  exhaustive  of  personal  actions.  But  supposing  the 
existence  of  a  third  class  of  cases  which  are  neither  actions  of 
contract,  nor  actions  wholly  disconnected  with  contract,  then  the 
defendant  here  fails  to  bring  himself  within  either  of  the  two 
provisoes  in  the  243rd  section,  which  alone  can  deprive  the  plaintiffs 
of  their  costs.  Assuming,  however,  that  these  two  provisoes 
exhaust  every  species  of  personal  action,  then  the  defendant  must 
choose  between  them.  If  this  is  an  action  of  contract,  the  plainti£b 
have  recovered  £20,  so  that  they  are  not  deprived  by  the  first 
proviso  of  their  costs.  If  it  is  an  action  disconnected  with  contract, 
the  plaintiff  have  recovered  upwards  of  £5,  and  therefore  the 
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M.  T.  1864.  second  proviso  does  not  reduce  the  plaintiff's  costs  to  one-half. 

Queen's  Bench    _.  ,,,./^  ..,,,.. 

The  sum  lodged  in  Court  is  included  m  the  amount  recovered  in 

the  action  :  Hughes  v.  Guinness  (a) ;   0*Rorke  v.  M^DonneU  {h) : 
and  the  whole  sum  is  above  £20. 

But  the  defendants  say  this  is  an  action  partly  in  contract  and 
partly  in  tort,  and  that  the  plaintiffs  must  show  that  they  have 
recovered  £20  on  the  contract,  and  upwards  of  £5  in  respect  of  the 
tort.  That  argument  introduces  into  the  243rd  section  two  words 
which  would  make  it  wholly  different  from  what  the  Legislature 
intended.  That  section  does  not  contain  the  phrase  "cause  of 
action,"  which  was  used  in  the  Act  upon  which  Blaekmore  v. 
Biggs  is  a  decision.  The  Common  Law  Procedure  Act  (/r.) 
1853,  s.  54,  enables  a  plaintiff  to  combine  in  one  summons  and 
plaint  several  causes  of  action,  and  provides  (sec.  8)  that  eveiy 
personal  action  shall  be  commenced  by  a  writ  of  summons  and 
plaint,  personal  actions  having  been  defined  in  sections  5  and  6. 
Therefore  the  word  '*  action,"  in  section  243,  means  all  the  causes 
~of  action  stated  in  the  plaint;  otherwise  the  result  would  be  per- 
nicious. Take  the  case  of  a  landlord  suing  his  tenant  in  a  single 
plaint  for  thirty-nine  distinct  gales  of  rent  of  £19  each.  There 
would  be  thirty-nine  distinct  and  separate  causes  of  action ;  and  is 
it  to  be  said  that  the  landlord,  who  recovered  upwards  of  £500,  is 
to  get  only  half  costs  because  the  word  ^'action,"  in  the  243rd 
section,  should  be  read  *'  cause  of  action  "  ?  The  exposition  given 
in  the  two  cited  cases  of  that  section  shows  that  its  policy  was  to 
prevent  vexatious  actions  for  small  sums  being  brought  in  the 
Superior  Courts.  What  greater  vexation  is  there  in  bringing 
a  single  action  for  a  number  of,  say,  promissory  notes,  amounting 
altogether  to  £400,  than  there  would  be  in  bringing  an  action  upon 
a  single  contract  for  £400?  It  is  said  that  full  costs  cannot  be 
given  to  a  plaintiff  unless  it  can  be  shown  that  a  particular  amount 
of  money  has  been  obtained  upon  some  single,  isolated  cause  of 
action.  But  the  Lord  Chief  Justice  righUy  observed  that  this 
would  enable  the  plaintiff  to  choose  his  cause  of  action.  He  might 
sue  upon  separate  contracts  for  different  deliveries,  or  sue  in  the 


(a)  4  Ir.  Com.  Law  Sep.  314.         (fi)  13  Ir.  Com.  Law  Bep.,  App.  & 
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same  way  for  goods  sold  and  delivered;  each  contract  being  for  M.  T.  1864. 
a  sum  less  than  £20  would   enable   the   plaintiff  to  choose   his  S*!^"*    ^^ 
cause  of  action — [L^frot,  C.  J.     The  Act  allows  actions,  whether       devine 
ex  delicto  or  ex  conintetu^   to   be   all  jumbled   together  in   one      loiydon 
sammoDs  and  plaint ;  but  in  respect  to  costs  the  Legislature  made  '     * 

a  distinction  between  them.] — That  is  my  argument.  If  the 
action  be  ex  delicto  then  the  sum  to  be  recovered  is  above  £5, 
80  that  the  plaintiffs  are  entitled  to  get  full  costs ;  and  if  the  action 
be  ex  contractu  then  we  have  recovered  £20,  and  should  get  full 
costs. — [FiTZGEBALD,  J.  If  the  action  ex  delicto  on  the  last 
two  counts  stood  alone,  could  you  say  that  the  plaintiffs  had 
recovered  anything  ?] — Yes. — [Fitzgebald,  J.  And  yet  the  de- 
fendant would  have  had  a  judgment,  and  be  entitled  to  fall 
costs.] — Then  the  plaintiffs  could  not  in  any  event  get  full  costs, 
because  under  the  78th  section  the  plaintiffs  would  not  get  their 
general  costs  in  the  case. — [Fitzgebald,  J.  Which  shows  that 
the  plaintiffs  have  in  that  action  ex  delicto  recovered  nothing.] — 
Not  so,  but  it  shows  that  the  plaintiffs  have,  by  judgment  in  that 
action,  recovered  nothing.  In  O^Rorhe  v.  McDonnell  {a)  the 
Loan  Chief  Justice  said  that  the  object  of  the  Legislature  wad 
to  prevent  parties  harrassing  their  adversaries.  That  decision 
amoants  to  this,  that  recovery  in  the  action  means  not  recovery 
by  judgment,  but  by  force  of  the  action,  whether  by  lodgment  or 
otherwise.  Therefore  if  the  action  was  confined  to  the  third  and 
fourth  counts,  I  admit,  in  answer  to  the  question  of  Fitzgebald,  J., 
that  the  plaintiffs  would  not  recover  full  costs,  because  the  78th 
section  interferes,  not  with  the  rate  of  costs,  but  with  the  right  to 
costs,  of  which  right  it  deprives  the  plaintiffs.  But  the  243rd 
section,  which  regulates  the  rate  of  costs,  is  left  untouched. 

Farther,  this  is  an  action  of  contract  in  which  upwards  of 
£20  has  been  recovered  by  the  plaintiffs:  Danby  v.  Lambe(b), 
The  action  of  detinue  is  not  an  action  independent  of  contract. 
On  the  contrary,  it  is  an  action  of  contract.  Erie,  C.  J.,  says  that 
detinue  is  clearly  in  form  an  action  ex  contractu.  The  Common 
Law  Procedure  Amendment  Act  (/r.)  1853,  s.  6,  recognises  that. 

(a)  13  Lr.  Com.  Law  Rep.,  App,  8.  (6)  11  C.  B.,  N.  S.  426. 
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The  case  of  Blaekmore  v.  Higgs{d)  is  distiDgaishable.     That 
was  an  action  for  breaking  and  entering  the  plaintiff's  shop,  and 
assaulting  the  plaintiff's  wife.      A  case  involving  a  question  of  title 
could  not  be  brought  in  the  County  Court.    **  Cause  of  action  "  is 
the  phrase  used  in  the  prohibitory  Act ;  but  the  assault  on  the  wife 
constituted  a  good  cause  of  action  in  trespass  in  the  County  Court. 
But  the  other  cause  of  action,  which  could  not  have  been  entertained 
by  the  County  Court,  was  bad;  and  therefore  they  had  not  any 
cause  of  action  which  could  not  have  been  determined  in  the  County 
Court.    Costs  were  allowed  by  Judge's  order  to  the  plaintiff,  on  the 
ground  that  the  cause  of  action  was  one  which  could  not  have  been 
entered  in  a  County  Court.    A  motion  was  made  to  rescind  tbe 
Judge's  order ;  and  the  Court  held  that  that  cause  of  action  which 
the  plaintiff  had  at  ike  time  when  he  brought  the  action  was  within 
the  jurisdiction  of  the  County  Court,  and  could  not  be  taken  out  of 
it  by  the  addition  of  an  unfounded  claim  of  title  to  land.    But  it  is 
said  that  the  plaintiffs  here  are  to  lose  their  full  costs,  because  they 
did  not  recover  by  judgment  upon  the  immaterial  counts.     The 
cause  of  action  means  the  cause  of  action  upon  which  the  plaintifis 
recovered.    The  dictum  of  Erie,  C.  J.,  in  Blachmore  v.  Higgt  is  too 
wide.    He  never  intended  to  lay  down  the  rule  here  contended  for ; 
be  said  that  "  the  plaintiffs  are  to  be  in  no  better  position  by  joining 
"  the  whole  in  one  action  than  they  would  have  been  in  if  they  had 
<(  brought  two,"  because  the  Legislature  had  pointed  out  that  tbe 
test  was  to  be  the  action,  not  the  cause  of  action ;   so  that  if  a 
plaintiff  includes  in  his  plaint  an  unfounded  claim  he  cannot  suc- 
ceed;  but,  if  he  includes  a  well-founded  cause  of  action,  that, 
together  with  the  other,  constitutes  the  action. — [Lefkot,  C.  J. 
Then  you  contend  that,  although  the  plaintifis  should  not  have  upon 
the  other  causes  of  action  recovered  full  costs,  you  may  do  so  by 
joining  them  together  ?] — Yes ;  by  bringing   an  action  for  both 
causes  of  action,  each  of  which  was  under  £20,  the  plaintiffs  have 
taken  away  the  reason  for  depriving  them  of  the  full  costs.    If  a 
plaintiff  has  two  causes  of  action,  and  succeeds  upon  both  of  them, 
it  is  no  hardship  to  give  him  full  costs,  because  her  has  not  harrasied 


(a)  15  C.  B.,  N.  S.  700. 
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the  defendant — [O'Brien,  J.    Then  the  defendant  argues  that,  if  M.  T.  1864. 

in  this  action  the  plaintiffs  recovered  £5  on  the  last  two  counts,     ^^'  -     - 

thej  should  get  fuU  costs  upon  them ;  but  that  only  half  costs  should 

be  apportioned  by  the  Taxing-officer  on  the  other  two  counts.] —       london 

That  would  be  impracticable,  because  the  Taxing-officer  has  not 

any  power  under  the  243rd  section  to  do  so. — [Fitzoebald,  J.    It 

might  place  the  Taxing-officer  in  a  difficulty ;  but  there  would  not 

be  anything  impracticable  in  it.      The  Legislature  dealt  with  the 

costs  of  the  action  as  one  entire  thing.] 

Cur.  adv.  vuli. 


AND   N.  W. 
BAIL  WAT. 


Fitzoebald,  J. 

M.V.  1864. 
This  case  came  before  us  on  the  3rd  and  4th  of  November  last,      j^^,  X3. 

on  a  motion  made  on  behalf  of  the  plaintiff  to  review  the  officer's 
taxation  of  costs.  The  officer  allowed  costs  only  on  the  reduced 
scale  to  the  plaintiff,  who  had  recovered  a  verdict  on  the  first  count ; 
and  the  plaintiff  contended  that  he  was  entitled  to  full  costs. 

The  plaint  contained  four  counts :  the  first  two  were  in  contract, 
alleging  the  delivery  by  the  plaintiff  to  the  defendant  of  twenty-four 
head  of  cattle,  to  be  delivered  by  the  defendants  in  England,  and  the 
non-delivery  of  them  in  due  time.  The  third  count  was  trover,  and 
the  fourth  detinue. — [His  Lordship  read  them.] — ^From  the  Judge's 
notes  of  the  trial  it  appears  that  no  evidence  was  given  in  reference 
to  the  third  and  fourth  counts ;  and  therefore  we  can  take  the  cha- 
racter of  the  action  only  from  the  statement  in  the  plaint.  The 
plaint  embraces  two  causes  of  action — a  cause  of  action  founded  on 
contract  in  the  first  two  counts,  and  one  in  tort  on  the  third  and 
fourth  counts ;  and  in  the  absence  of  evidence  by  the  plaintiff  to 
show  that  the  wrong  was  connected  with  contract,  we  must  take  it 
to  be  c^MOonnected  with  contract,  within  the  meaning  of  the  Com- 
mon Law  Procedure  Amendment  Act  (Ireland)  1853,  s.  243. 

The  defendants  pleaded  a  denial  of  liability  on  the  first  two 
counts;  and  to  the  third  and  fourth  counts,  which  were  founded 
on  one  and  the  same  cause  of  action,  namely,  the  loss  of  a  bullock 
in  some  way  or  another,  the  defendants  pleaded  the  payment  into 
Court  of  a  sum  of  £14.     The  plaintiff  took  issue  on  the  defences  to 
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M.  y.  1864.  the  first  two  counts;  and  the  trial  proceeded  upon  those  issues. 
Queen's  Bench 

The  plaintiff  also  took  issue  Upon  the  sufficiency  of  the  sum  paid 

into  Court  on  the  last  two  counts.     On  these  no  evidence  whatever 

was  given  at  the  trial ;  the  plaintiff  admitting  the  sufficiency  of  the 

sum  paid  into  Court ;  and  the  defendants  had  a  verdict  upon  that 

issue,  and — as  will  presently  appear — a  verdict  which  entitles  them 

to  the  costs  incurred  in  respect  of  the  third  and  fourth  counts. 

The  question  which  has  been  raised  for  our  decision  arises  upon 
the  243rd  section  of  the  Common  Law  Procedure  Amendment  Act 
(Ireland)  1853. — [His  Lordship  read  the  section]. — The  plaintiff 
having  had  on  the  first  two  counts  a  verdict  and  judgment  for  a  sum 
less  than  £20,  and  the  defendants  having  had  a  verdict  and  judg- 
ment on  the  last  two  counts,  the  Taxing-officer  allowed  the  plaintiff 
but  half  costs  on  the  first  and  second  counts.  In  the  course  of  the 
discussion  and  argument  on  this  motion,  which  was  not  of  veiy 
great  consequence — for  it  is  improbable  that  a  similar  state  of  facts 
will  again  arise  in  any  other  case — the  plaintiff  based  his  argument 
upon  this,  that  his  title  to  costs  stood  irrespective  of  the  Common 
Law  Procedure  Act  altogether ;  and  that  the  defendants  had  failed 
to  bring  the  plaintiff's  case  in  omnibus  within  the  proviso  contained 
in  the  243rd  section  of  that  Act ;  but,  upon  referring  to  the  schedule 
of  the  Act,  it  will  be  found  that  the  statute  upon  which  the  plain- 
tiff's right  to  costs  rests,  as  he  alleges,  has  been  repealed ;  and  in 
fact  it  is  under  the  Common  Law  Procedure  Act  alone  that  the 
plaintiff  is  entitled,  if  at  all,  to  get  full  costs. 

We  now  come  to  consider  other  sections  of  the  Common  Law 
Procedure  Act  bearing  upon  this  question.  It  will  not  be  necessaiy 
for  me  to  refer,  except  very  shortly,  to  the  authorities  which  were 
cited,  because  the  words  ''shall  recover,"  in  section  243,  have 
received  a  large  interpretation  ;  as,  for  instance,  in  Hughe*  v.  GuiH' 
ness  (a),  where  it  was  held  that  they  do  not  mean  "  recover  by 
verdict  or  judgment,"  but  "obtain  by  means  of  the  action."  In 
that  case  money  was  paid  into  Court  in  an  action  of  contract ;  and 
the  plaintiff  took  issue  on  the  sufficiency  of  the  payment,  and  reco- 
vered on  that  issue  a  further  sum,  which  brought  the  sum  above 


(a)  4  Ir.  Com.  Law  Bep.  SI 4. 
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£20;  and  the  Court  of  Common  Pleas  held  that  the  plaintiff  waa  M.  V.  1864. 

Quetn's  Bench 

entitled  to  add  the  two  sums  together  to  bring  himself  within  the     ■■■    >^       ^ 

DEVINi: 

Act;  and  I  am  not  disposed  to  dissent  from  that  decision.     A  ^^ 

further  case — Parr  v.  Lillicrap  (a) — was  cited.     There,  the  de-      i-ondon 

AND  N.  W. 

fendant  paid  money  into  Court,  which  the  plaintiff  took  out  in  sail  way. 
satisfaction  of  his  claim ;  and  on  behalf  of  the  defendant  it  was 
contended  that  the  plaintiff  was  not  entitled  to  any  costs,  because  he 
had  ^^ recovered**  nothing.  The  defendant  relied  upon  a  provision 
in  the  English  statute  similar  to  that  in  the  Common  Law  Proce- 
dnre  Amendment  Act  (Ireland)  1863,  s.  243;  but  the  Court  said 
that,  though  the  plaintiff  had  not  recovered  anything  by  verdict  or 
judgment,  still  he  had  obtained  the  money  "  by  means  of  the  suit ;" 
and  was  therefore  entitled  to  full  costs. 

It  is  necessary  for  me  to  refer  to  the  other  sections  of  the  Com- 
mon Law  Procedure  Act  (Ireland)  1863,  in  order  that  the  ground  of 
my  judgment  may  be  understood.  By  the  64th  section  it  is  provided 
that  ^causes  of  action,  of  whatever  kind,  (except  in  ejectment) 
may  be  joined  in  the  same  summons  and  plaint" — In  other  words, 
that  the  same  summons  and  plaint  may  embrace  dissimilar  actions. 
Of  course  that  could  not  have  been  done  previous  to  the  Common 
Law  Procedure  Act  1863.  The  plaintiff  in  the  present  case  availed 
himself  of  that  privilege;  and  his  plaint  embraces  two  different 
actions — one  in  contract,  and  one  in  tort  disconnected  with  con- 
tract ;  and  these  are  not  the  less  two  separate  actions  because  they 
are  embraced  in  the  same  plaint. 

The  76th  section  enables  a  defendant  to  pay  money  into  Court  in 
a  larger  way  than  he  was  previously  entitled  to  do  in  certain  classes 
of  actions,  and  (amongst  others)  in  actions  of  tort,  as  in  the  present 
case.  The  76th  and  77th  sections  make  provision  for  drawing  out 
of  Court  the  money  paid  into  Court,  in  case  the  plaintiff  elects  to 
accept  it  in  full  satisfaction  of  his  demand ;  and  the  76th  section 
provides  for  the  settlement  of  an  issue  touching  the  sufficiency  of  the 
sum  paid  into  Court,  if  the  plaintiff  does  not  draw  it  out  under  the 
provisions  of  the  two  preceding  sections*— [His  Lordship  read  the 
78th  section.] — That  section  exactly  applies  to  the  present  case ;  for 

(a)  1  a  &  C.  615. 
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defendant  had  a  verdict  and  judgment  thereon ;  and  the  statute  says 
that  in  such  a  case  the  defendant  shall  have  his  costs  of  suit.  There- 
fore the  third  and  fourth  counts  are  potentially  out  of  consideration, 
except  in  the  view  which  I  shall  now  point  out. 

The  defendant  being  thus  entitled  to  judgment  in  the  action  of 
tort,  the  plaintiff  contends  that  though  in  this  action,  so  far  as  it  is 
an  action  of  contract,  he  has  recovered  a  sum  less,  than  £20,  he  can 
call  in  aid  the  sum  paid  into  Court  in  the  action  of  tort  in  the  other 
branch  of  the  plaint ;  and  that  by  adding  together  the  two  sums, 
so  as  to  exceed  £20,  he  becomes  entitled  to  recover  full  costs.    It 
seems  to  me  that  he  cannot  be  permitted  to  do  this.     There  are  two 
actions  here — one  in  contract,  and  one  in  tort  c^ifconnected  with 
contract;  and  they  are  not  the  less  to  be  considered  two  actions, 
separate  and  distinct  in  their  true  characters,  because  they  are  com- 
prised in  the  same  writ  of  summons  and  plaint.    In  the  action  of 
contract  the  plaintiff  has  recovered  less  than  £20 ;  on  the  other 
counts  there  is  a  verdict  and  judgment  against  him ;   and  he  is 
liable  to  the  costs  of  suit  on  them ;  and  it  would  be  singular  indeed 
if  the  plaintiff,  being  liable  to  the  costs  of  suit  in  the  action — so  far 
as  ^it  is  an  action  of  tort — should  be  permitted  to  add  the  sum 
paid  into  Court  on  the  counts  in  tort  to  the  sum  recovered  in  the 
action  of  contract,  so  as  to  entitle  him  to  full  costs  of  suit.    I  am 
of  opinion  that  he  has  no  such  right,  and  that  the  ruling  of  the 
Taxing-officer  was  correct. 

Hates,  J. 

The  defendants  entered  into  a  contract  with  the  plaintiff  for  the 
carriage  and  safe  delivery  in  England  of  some  twenty-four  head  of 
black  cattle  within  a  reasonable  time.  The  cattle  were  accordingly 
shipped,  but  were  not  duly  delivered.  It  appears  also  that  another 
beast  of  the  plaintiff's  was  injured  or  destroyed  on  the  defendants' 
premises  when  on  its  way  to  be  shipped.    In  this  state  of  things  the 
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plaintiff  issued  his  sammons  and  plaint:  it  contained  four  counts.  M.  Y.  1864. 
In  the  first  two  counts  he  claimed  £50  as  compensation  for  the  non-  ^*^  ^  '  ^^ 
delivery  of  the  twentj-four  head  of  cattle  ;  and  he  also,  by  the  last 
two  counts,  claimed  £20  as  compensation  for  the  loss  of  the  injured 
animals.  These  last  counts  were  framed,  one  as  in  trover,  and  the 
other  as  in  detinue ;  and  they  disclosed  a  cause  of  action  perfectly 
distinct  from  that  in  the  first  two  counts.  The  defendants  paid 
£14.  2s.  6d.  into  Court  on  the  third  and  fourth  counts  ;  and  this  not 
being  taken  out  of  Court  in  satisfaction,  the  case  went  down  for 
trial  on  issues, — first,  as  to  the  contract  and  its  breach ;  and,  se- 
condly, as  to  the  sufficiency  of  the  payment  into  Court.  The  jury 
found  that  the  sum  of  £14.  2s.  6d.  paid  into  Court  was  sufficient, 
but  that  the  plaintiff  was  entitled  to  a  sum  of  £14.  5s.  Od.,  as  com- 
pensation for  the  non-delivery  of  the  twenty-four  beasts. 

On  taxing  the  plaintiff's  costs,  the  Master  has  held  that,  under 
the  243rd  section  of  the  Common  Law  Procedure  Act,  the  plaintiff 
is  only  entitled  to  half  costs ;  whereas  the  plaintiff  insists  that  he  is 
entitled  to  full  costs,  as  referred  to  in  that  section. 

In  this  latter  view  I  concur.  The  plaintiff,  as  it  now  appears, 
had,  at  the  commencement  of  the  suit,  two  well-founded  and  distinct 
causes  of  action  ;  and,  as  he  was  fully  authorised  by  the  statute,  he 
joined  them  in  one  action,  thus  making  his  demand  really  to  amount 
in  the  whole  to  £28.  7s.  6d.  That  action  not  being  one  discon- 
nected *'with  contract,'*  must,  I  think,  be  referred  to  the  other 
alternative  proposed  by  that  section,  and  be  regarded  as  '^  an  action 
of  contract,"  within  its  true  meaning.  The  plaintiff  then  has  reco- 
vered more  than  £20  in  the  action,  made  up  as  it  is  of  the  two 
causes;  for  he  has  recovered  £14.  5s.  Od.  by  verdict  and  judgment, 
and  he  has  recovered  £14.  2s.  6d.  by  the  defendants'  own  act  and 
admission  of  record;  which  admission  obviated  the  necessity  of 
pressing  that  part  of  the  case  to  a  trial.  No  doubt  the  plaintiff 
has  unwisely  pushed  it  to  trial ;  but  that  trial  was  not  had  for  the 
purpose  of  ascertaining  whether  the  plaintiff  was  entitled  to  compen- 
sation for  the  loss  of  the  animal,  but  whether  the  compensation  to 
which  his  adversary  admitted  him  to  be  entitled  was  sufficient.  The 
▼erdict  for  the  defendants  on  that  issue  does  not  at  all  affect  the 
VOL.  17.  24  L 
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M.  V.  1864.  soundness  of  'the  cause  of  complaint  which  plaintiff  had  when  he 

brought  his  action,  nor  the  defendants'  admiitoion  with  respect  to  it ; 
it  impliedly  says  that  the  plaintiff  is  entitled  to  the  amount  paid  in, 
but  no  more. 

It  appears  to  me  then  that  the  plaintiff  is  entitled  to  his  ordinary 
costs,  subject  however  to  deduction  in  respect  of  the  issue  found  for 
the  defendant  on  the  sufficiency  of  the  lodgment. 
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O'Brien,  J. 

I  agree  with  my  Brother  Hates,  that  the  plaintiff  is  entitled  to 
his  full  costs.  The  Common  Law  Procedure  Act  of  1862,  by  sec- 
tion 3  and  schedule  A,  repealed  (amongst  others)  the  several  Acts 
upon  which  depended  a  plaintiff's  right  to  the  costs  of  an  action 
in  which  he  succeeded ;  but  then,  by  the  first  part  of  the  243rd 
section,  it  gives  to  a  plaintiff  succeeding  in  any  action  4he  costs 
set  forth  in  schedule  E  (subject  to  their  being  altered  by  general 
order  of  the  Judges) ;  and  the  plaintiff  in  this  case  would  there- 
fore be  entitled  to  such  full  costs,  unless  the  case  comes  within 
the  latter  clause  of  that  section,  which  provides. — [Read  the  pro- 
viso.]— It  is  therefore  necessary  for  defendant  to  show  that  the 
present  case  is  one  of  those  in  which,  by  the  latter  clause,  the 
plaintiff  is  declared  entitled  only  to  half  costs ;  and  if  (whether  from 
unintentional  omission,  or  otherwise)  such  a  case  as  the  present  is 
not  provided  for  by  that  clause,  then  the  plaintiff  should  get  fall 
costs.  It  also  appears  to  me  that  the  necessity  of  defendant's 
showing  that  the  case  falls  within  that  proviso,  is  the  same  as  if  the 
previous  statutes  as  to  costs  were  unrepealed,  and  that  proviso 
introduced  for  the  first  time. 

With  respect  to  the  construction  of  that  clause,  it  is  settled  by 
the  authorities  to  which  we  have  been  referred — Hughes  v  Gutii- 
neas  (a),  and  others — that,  in  deciding  a  plaintiff's  right  under  that 
clause,  to  full  or  only  half  costs  of  an  action,  we  should  consider  aoj 
money  lodged  in  Court  in  that  action  by  the  defendant  as  part  of  the 
sum  ^* recovered^  in  that  action;  and  that  accordingly  a  plaintiff 
would  be  entitled  to  full  costs  if  the  sum  so  lodged,  together  with 


(a)  4  If.  Com.  Law  Bep.  314. 
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the  further  sum  recovered  by  a  verdict,  should  amount  to  the  sum  M.  V.  1864. 
required  by  that  clause  for  the  purpose,  even  though  such  further 
sum  of  itself  be  insufficient.     In  the  present  case  therefore  we  are  to 
consider  the  £14.  2s.  6d.  lodged  in  Court  on  the  third  and  fourth      London 
counts,  as  part  of  the  sum  "  recovered  in  the  action;**  and  this  sum     „  *^   '^   * 
being  added  to  the  £14.  5s.  Od.,  found  by  the  jury,  make  together 
£28.  7s.  6d.,  which  exceeds  the  highest  sum  required.     What  then 
18  there  to  warrant  the  conclusion  that  in  such  a  case  plaintiff 
Bhould  be  entitled  only  to  half  costs,  because  the  en  tire,  sum  of 
£28. 7s.  6d.  recovered  in  the  action  is  composed  of  two  sums  reco- 
vered on  different  causes  of  action? 

A  question  has  been  raised,  whether  we  should  consider  the 
count  in  detinue  as  a  count  for  ''  a  wrong  disconnected  with  coH' 
tract."  In  schedule  C  to  the  Common  Law  Procedure  Act  of  1852 
the  action  of  detinue  is  classed  among  actions  for  "wrongs  inde^ 
pendent  of  contract ;"  but  in  the  case  of  Danby  v.  Lamb  (a)  the 
Court  expressed  their  opinion  that  the  action  of  detinue  should  be 
classed  amongst  actions  "  ex  contractu.^  And  defendants'  Counsel, 
at  one  period  during  the  argument  before  us,  relied  upon  that  case 
as  an  authority  for  holding  that  in  the  present  case  the  fourth  count 
(that  in  detinue)  should  be  considered  as  grounded  on  contract.  If 
that  be  so,  then  the  two  sums  which  compose  the  £28.  7s.  6d.  would 
ha?e  heen  recovered  on  causes  of  action  grounded  on  contract, — a 
result  that  would  appear  to  be  more  favourable  to  plaintiff's  claim 
for  full  costs,  as  it  was  ultimately  not  disputed  in  the  argument 
before  us,  that  if  a  plaintiff  stated  in  a  summons  and  plaint  two 
distinct  causes  of  action  "ex  contractu**  in  separate  counts,  and 
recovered  on  each  a  sum  less  than  £20,  still  that  he  would  be  en- 
titled to  full  costs  if  the  amount  of  those  two  sums  together  exceeded 
£20.  If,  however,  the  action  of  detinue  should  be  considered  aajan 
action  for  a  wrong  disconnected  with  contract,  then,  in  the  present 
case,  the  two  causes  of  action  on  which  the  two  sums  of  £14. 5s.  Od. 
and  £14.  2s.  6d.  were  respectively  recovered  would  be  different  in 
character — one  being  for  breach  of  contract,  and  the  other  being  for 
a  wrong  dbconnected  with  contract ;  and,  even  on  such  a  supposi- 

ia)  11  C.  B.,  K.  S.  423. 


tS8  COMMON  LAW  REPORTS. 

U.  y.  1864.  tion,  it  appeus  to  me  that  the  present  com  is  not  within  the  latter 
^_  clitnse  or  proviso  of  the  243rd  section.     The  Common  Law  Proce- 
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dure  Act  of  1852  enabled  a  party,  for  the  first  time,  to  joih  in  the 
same  summons  and  plaint  causes  of  action  on  contracts  with  tboM 
for  torts;  but  the  clause  in  question  does  not  iM  Urfiu  provide  for 
such  a  case,  or  state  what  the  effect  as  to  costs  would  be  where  the 
snm  recovered  on  each  catise  of  action  would  be  insufficient  to 
entitle  plaintiff  to  full  costs  (if  that  had  been  the  sole  cause  of 
action  sued  on),  but  where  the  aggregate  of  all  the  sums  recovered 
exceeds  the  highest  sum  which  is  required  by  the  clause  for  that 
purpose  in  any  action.  In  the  present  case  the  £14.  5s.  Od.  reco- 
vered on  the  second  connt  (for  breach  of  contract)  would  not  have 
entitled  plaintiff  to  full  costs,  if  that  had  been  the  sole  caose  of 
action ;  but,  if  the  action  had  been  confined  to  the  third  and  foarth 
counts  (for  trover  ond  detinue),  and  the  plaintiff  had  recovered  by 
verdict  a  sum  equal  to  the  £14.  2s.  6d.  lodged  in  Court,  he  would 
have  been  entitled  to  his  full  costs  of  such  action.  It  is  frne  that 
plaintiff  in  the  present  case  disputed  the  sufficiency  of  the  sum 
lodged  on  the  conots  in  trover  and  detinue,  and  that  the  issue  on 
that  question  was  found  against  him.  For  this  however  he  is 
liable,  under  other  sections  of  the  Act  to  portions  of  the  costs 
of  the  action ;  bat  where  he  went  down  to  trial  on  another  cause 
of  action,  and  succeeded,  I  think  that,  as  regards  the  general 
costs  of  the  action,  the  snm  of  £14.  28.  6d.  lodged  in  Court  is  not 
the  less  to  be  considered  as  part  of  the  sum  recovered  in  this  action, 
because  the  sufficiency  of  it  to  answer  the  claim  on  which  it  was 
lodged  was  unsnccessfully  disputed  by  the  plaintiff.  It  would 
clearly  be  so  considered  if  plaintiff  had  admitted  its  sufficienqr, 
or  if  the  jury  had  found  it  insufficient.  In  the  case  of  Danhy 
V.  Lamb,  already  referred  to,  the  defendant  had  lodged  in  Court 
one  shilling  on  the  connt  in  detinue,  and  £162.  9s.  7d.  on  the 
money  counts ;  the  plaintiff  disputed  the  sufficiency  of  both  lodg- 
ments. The  jury  found  on  the  count  in  detinue  one  shilling 
damages  in  addition  to  the  shilling  lodged,  but  found  for  the  de- 
fendant as  to  the  sufficiency  of  the  £162.  9s.  7d ;  and  yet  it  appesis 
from  the  judgments  of  Erie,  0.  J.,  and  Byles,  J.,  that  in  tbeir 
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o[»nion  the  £162.  98.  7d.  should,   upon   the  question   raised  in  M.  Y.  1864. 

Queen* §  Bench 
that  case,  as  to  the  general  costs  of  the  action,  be  considered  as     *^-v     -^ 

having  been  ^*  recovered  in  the  action.^    The  question  as  to  costs  ^ 

in  that  case  arose,  it  is  true,  upon  a  different  statute  from  that      London 
DOW  before  us ;  but  the  principle  upon  which  the  money  lodged     ratlwa'X'' 
in  Court  was  considered  as  part  of  that  recovered  in  the  action, 
though  its  sufficiency  was  unsuccessfuUy  disputed,  is,  I  think,  also 
applicable  to  the  present  case. 

It  has  however  been  contended  that,  where  one  cause  of  action 
*^  tx  eontradUy*  and  another  for  "  tort  disconnected  with  contract,** 
are  joined  in  the  same  summons  and  plaint,  we  should  consider 
it  as  the  case  of  two  actions,  and  construe  the  proviso  in  the 
243rd  section  as  importing  that,  in  such  a  case,  if  the  plaintiff*  did 
not  recover  £20  on  the  contract,  he  should  get  only  half  costs 
so  far  as  regarded  that   ground  of  complaint.    And   that  if  he 
did  not  recover  more  than  £5   for  the  tort,  he   should  in  like 
manner  get  only  half  costs  so  far  as  regarded  that  cause  of  action. 
To  sustain  such  a  construction  of  the  clause  in  question  it  would, 
however,  be  requisite  to  introduce  into  it  other  terms  and  provisions 
which  I  think  we  should  not  be  warranted  in  doing.     And  cases 
may  be  suggested   (such   as   that   of  a  plain  tiff*  recovering  £20 
on  the  contract,  and  not  more  than  £5  for  the  tort)  in  which  it 
would  be  difficult  to  contend  that  it  should  be  acted  on  in  taxation. 
Defendants*  Counsel  have  relied  on  the  observations  of  Erie,  C.  J., 
ia  Biackmore  v.  Higge  (a),  where  he   states  the  rule   to  be : — 
''That  where   there  are  two  causes  of  action  disclosed  by  the 
"declaration,  and  a  distinct  line  of  pleading   applicable   to  each, 
**the  two  are,  for  the  purposes  of  costs,  to  be  treated  as  being 
'*a8  distinct  as   if  there   had  been  two  separate  actions.**    But 
those  observations  are   to  be  considered  with    reference   to  the 
facts  of  that  case.    Part  of  the  ground  of  complaint  in  the  de- 
claration was  the  breaking  and  entering  of  plaintiff's  house,  and  the 
conversion  of  his  goods.    And  the  other  ground  was  for  an  assault 
on  pkintiff^s   wife.      There  was  a  verdict  for  defendant  on  all 
the  issues  joined  as  to  the  breaking  and  entering  (some  of  which 

(a)  15  C.  B.,  N.  S.  790,  793. 
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V.  1664.  involved  the  qnestion  of  plaintiff's  right  to  the  houie);  and   the 

— . '      plaintiff  obtained  a  verdict  only  for  the  assault  on  bis  wife,  with 

forty  shillings  damages.  The  Judge  who  tried  the  case  made  an 
ORDON  order  allowing  plaintiff  bis  costs  under  the  provisions  of  the  English 
County  Courts  Act,  on  the  ground,  that  the  cause  of  action  was 
one  for  which  a  plaint  could  not  have  been  entered  in  the  County 
Court,  inasmuch  as  the  title  to  land  came  in  question ;  but  the 
Court  of  Common  Fleas  rescinded  that  order,  on  the  ground  that, 
as  the  assault,  which  was  the  only  part  of  the  case  on  which  the 
plaintiff  succeeded,  was  within  the  jurisdiction  of  the  County  Court, 
the  plaintiff  could  not  oust  that  jurisdiction,  so  as  to  entitle  himself 
to  costs,  by  joining  with  that  cause  of  action  another  which  he  hsd 
altogether  failed  to  sustain.  The  facts  of  that  case  are,  however, 
essentially  different  from  those  of  the  present ;  and,  although 
where  plaintiff  altogether  fails  as  to  one  cause  of  action,  the 
qnestion  as  to  his  right  to  costs  should  be  decided  as  if  the  other 
cause  of  action  on  which  he  succeeded  was  the  only  cause  sued  on, 
it  by  no  means  follows  that  where,  as  in  the  present  case,  the 
plaintiff  has  succeeded  in  both  causes  of  action,  such  question 
should  be  decided  as  if  he  bad  brought  a  separate  action  for  each 
cause.  The  decision  in  that  case  does  not,  therefore,  govern  the 
present:  and  I  do  not  think  it  was  intended  that  the  rule  laid 
down  in  those  observations  should  be  considered  as  applicable 
to  such  a  case  as  that  now  before  us ;  and  it  would  be  at  variance 
with  the  opinion  expressed  by  Erie,  C.  J.,  and  Byles,  J.,  in  Ptmfy 
v.  Lamb,  to  which  I  have  already  referred. 

With  respect  to  the  construction  of -our  Common  Law  Frocednie 
Act  on  this  question,  the  54th  section  provides,  that  "  Causes  of 
"action  of  whatever  kind  (except  in  ejectment)  may  be  joined  in 
"the  same  summons  and  plaint."  It  has  been  said  that  as  this 
section  uses  the  words  "joined  in  the  same  summons  and  plaint," 
and  not  the  words  "joined  in  the  same  action,"  that  accordingly  a 
summons  and  plaint  which  contains  a  count  in  contract,  and  alto  a 
count  for  tort  disconnected  with  contract,  should  be  considered  ai 
comprising  not  merely  "two  causes  of  action,"  but  also  "two 
several  actions."    It  appears  to  me,  however,  that  there  is  a  clear 
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distinction  between  the  words  ^'action"  and  "cause  of  action."  M. Y.  1864. 
The  5th  and  6th  sections  of  the  Act  were  relied  on  by  plaintiff's     ^— ■  ^-     * 
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Coonsel  as  to  the  meaning  of  the  word  '*  action ;"  the  8th  section 

speaks  of  an  action  '*  being  brought."     And  I  think  that,  though      i<ondon 

under  the  64th  section,  "  the  action  brought"  should  include  in  the     «^,,   *^.' 
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same  summons  and  plaint  "  several  causes  of  actios/'  it  would  not 
the  less  be  but  "  one  action  :"  and  that  we  should  not  construe  the 
proTiso  in  the  243rd  section  as  if,  instead  of  the  words  "  recover  in 
any  action,"  it  had  used  the  words  '*  recover  on  any  cause   of 
actioo."     One  object  of   the  Legislature    in  allowing  so  many 
different  causes  of  action  to  be  joined  together,  instead  of  being 
the  subject  of  different  actions,  was  to  diminish  the  expense  of 
litigation.    And  it  would  be  more  for  the  benefit  of  a  defendant 
himself  that  the  plaintiff  should  get  against  him  the  full  costs  of 
one  suit  which  embraced  several  causes  of  action  on  which  the 
plaintiff  succeeded,  than   that  such   causes  of   action  should  be 
made  the  subject  of  several  suits,   in  each  of  which  defendant 
would  have  to  pay  plaintiff  half  costs,  by  reason  of  the  insufficiency 
of  the  sum  recovered,  and  would  also  have  to  bear  the  entire  of  his 
own  costs.    It  has  been  further  urged  that  a  plaintiff  might  abuse 
this  privilege  given   by  the  54th  section,  if,  by  joining  together 
several  trivial  causes  of  action  in  one  suit,  he  might  get  the  full' 
costs  of  that  suit ;  whereas  if  it  were  not  for  that  privilege  he  would 
not  bring  any  action  whatever,  inasmuch  as  the  small  amount  to  be 
recovered  would  not  compensate  him  for  the  loss  of  half  his  costs. 
But  if  those  several  causes  of  action  be  well  founded,  and  if 
the  aggregate  of  the  sums  recovered  on  them  be  of  the  amount 
required  by  the  statute  to  entitle  a  plaintiff  to  full  costs,  I  do 
not  see  why  we   should   hold  him   entitled   only  to  half  of  the 
costs  of  even  one  suit,  and  thus  effectually  prevent  his  recovering 
apy  portion  of  his  demands.    Besides,  it  is  to  be  observed  that  the 
54th  section  imposes  a  check  on  the  abuse  of  this  privilege,  by 

4 

empowering  the  Court  or  a  Judge  to  prevent  the  trial  of  different 
eanses  together  (if  in  any  particular  case  such  joint  trial  would  be 
inexpedient),  and  to  order  separate  records  to  be  made  up,  and 
separate  trials  had. 
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Several  cases  may  be  suggested  to  show  that  we  ehoald  not  pet 
upon  the  statute  the  constructioD  contended  for  b;  the  derendsnts' 
Counsel ;  or  hold  that,  as  regards  the  question  of  costs,  we  should 
deal  with  the  case  of  several  causes  of  action  comprised  in  one  suit, 
as  we  would  if  a  separate  action  had  been  brought  on  each  cause. 
It  is  admitted  we  should  not  do  so  where  an  action  is  brought 
on  several  breaches  of  the  same  contract,  or  even  on  several 
distinct  and  independent  contracts,  where,  though  the  plainliS 
recovers  less  than  £20  for  each  cause  of  action,  the  aggregsle 
of  the  sums  recovered  exceeds  £20.  In  such  a  case  plaintiff  would 
be  entitled  (it  is  admitted)  to  full  costs,  on  the  ground  that  he 
recovered  £20  in  an  action  of  contract.  Should  not  a  similar 
result  follow  if  an  action  were  brought  for  several  distinct  and 
independent  wrongs,  all  of  them  disconnected  with  contract,  oo 
each  of  which  the  plaintiS*  recovers  less  than  £5,  but  where  the 
total  amount  recovered  exceeds  that  sum  F  If,  then,  in  the  esse  of 
an  action  brought  on  several  distinct  contracts,  or  of  an  action 
brought  for  several  distinct  wrongs  disconnected  with-  contracts, 
we  are  to  consider,  as  to  the  question  of  costs,  the  aggregate  of  the 
sums  recovered  on  each  contract  or  for  each  wrong  (as  the  case  maj 
be),  why  should  we  adopt  a  different  rule  when  the  actioa  is 
grounded  partly  upon  contract  and  partly  upon  wrong  ;  particularly 
where,  as  in  the  present  case,  the  entire  sum  recovered  exceeds  the 
highest  sum  required  by  the  statute  for  full  costs  ?  I  have  already 
stated  the  reasons  why,  in  my  opinion,  the  £14.  2b.  6d.  lodged  in 
Court  should,  as  regards  the  question  of  costs,  be  considered  as  part 
of  the  sum  recovered  in  the  action,  although  plaintiff*  had  failed  oo 
the  issue  of  its  sufficiency.  In  the  present  case,  ea  the  entire  sam 
recovered  exceeds  £20,  it  is  not  material  to  decide  whether  the 
action  should  be  considered  as  being  within  the  terms  of  the 
proviso  relating  to  actions  on  contract,  or  within  those  relating 
to  actions  for  tort  disconnected  with  contract.  I  admit  it  would  be 
necessary  to  do  so,  if  (though  the  sum  recovered  for  the  tort 
exceeded  £5)  the  amount  of  that  sum  and  of  the  other  recovered 
on  the  contract  was  less  than  £20  ;  and  in  such  a  case  it  appears  to 
me  that  plaintiff  would  be  also  entitled  to  full  costs.    Other  cum 
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maj  arise  in  which,  upon  either  construction  of  the  proviso  it  M-Y.  1864. 
would  he  difficult  to  decide  its  effect;  if,  for  example,  the  sum 
recovered  for  the  tort  did  not  exceed  £5,  and  the  entire  amount 
recovered  both  for  the  tort  and  on  the  contract  were  less  than  £20. 
But  with  respect  to  the  present  case  I  am  of  opinion,  as  already 
stated,  that  in  order  to  disentitle  plaintiff  to  his  full  costs  it 
is  necessary  for  defendant  to  show  that  the  case  is  one  of  those 
in  which,  by  the  terms  of  the  proviso,  plaintiff  should  only  get  half 
costs ;  and  that  as  it  does  not  come  within  those  terms,  the 
plaintiff  is  entitled  to  full  costs  under  the  previous  part  of  the  243rd 
section.  It  may  have  been  an  omission  on  the  part  of  the  Le- 
gislature not  to  include  in  the  terms  of  that  proviso  the  various  cases 
that  might  arise  in  consequence  of  the  power  given  by  the  54th 
section  to  join  in  one  action  causes  of  action  on  contract  with  those 
for  tort  disconnected  with  contract ;  but  it  is  not,  I  think,  for  us  to 
supply  the  omission. 


Lefrot,  C*  J. 

In  this  case  I  agree  with  my  Brother  Fitzgerald,  who  has 
adverted  to  all  the  cases  bearing  upon  the  subject,  and  therefore 
I  shall  not  occupy  time  by  adverting  to  them  again ;  but  I  think 
that  upon  principle,  and  looking  to  the  object  of  the  Legislature,  we 
are  bound  to  make  a  distinction  as  to  costs  where  the  party  re- 
covers less  than  a  certain  sum.  The  policy  of  this  new  Act,  and 
certainly  one  of  its  professed  objects,  was  to  diminish  the  costs 
of  litigation,  and  to  hold  out  the  inducement  also  to  sue  in  the 
Inferior  Courts,  where  the  parties  could  have  their  rights  decided 
opon  at  much  less  expense.  I  would  also  further  add  that  there  was 
great  good  sense  and  policy  in  making  the  plaintiff,  whose  right  to 
costs  against  the  defendant  was  a  mere  legislative  right,  sue  in  the 
Inferior  Courts,  or  lose  one-half  of  his  costs.  The  plaintiff  is  enti- 
tled by  statute  to  get  costs  against  the  defendant ;  and  he  gets  them 
in  the  ordinary  manner,  by  the  jury  finding,  according  to  the  sta- 
tute, sixpence  costs ;  for  the  statute  enacts  that  the  plaintiff  shall 
sot  recover  any  costs  against  the  defendant,  unless  the  jury  give 

him  costs  as  well  as  damages ;  and  the  plaintiff  gets  them  under  the 
VOL.  17  25  L 
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tfae  cause. 
Now  the  statute,  which  reduce.i  the  pluntiff's  right  to  costs  whea 
he  does  not  recover  above  a  certain  sum,  is  an  Act  made  for  the 
ease  and  advantage  of  defendants;  and  so- it  has  operated.  For,  if 
the  plaintiff  lias  the  inducement  of  getting  the  full  amount  of  bis 
costs  by  suing  in  the  Superior  Courts,  the  verj  threat  of  an  action 
may  very  often  compel  a  defendant  to  yield  to  the  clum  which 
otherwise  he  would  have  a  jnst  right  to  resist.  The  very  threat  of 
an  action  in  the  Superior  Courts,  and  the  consequences  following 
that  the  party  is  entitled  to  his  full  costs,  is  very  often  an  oppressive 
way  of  obliging  a  defendant  to  yield  to  an  nnjust  claim ;  and  there- 
fore the  Legislature  have  made  a  distinction  which  it  should  not  be 
in  the  power  of  tbe  plaintiff  to  evade — the  law  which  makes  a 
distinction  between  costs  in  actions  of  tort  and  costs  in  actions 
of  contract,  by  joining  a  small  matter  with  respect  to  a  tort,  so  as 
to  entitle  him  to  get,  by  joining  both  together,  full  costs,  and  pat 
himself  in  the  position  in  which  be  would  not  and  could  not  have 
been  if  he  rested  upon  his  case  ex  contractu.  Here  the  plaintiff  is 
not  put  to  the  election  which  he  ought  to  be  put  to,  and  which  the 
Legislature  holds  out  an  encouragement  to  him  to  make,  namely, 
the  jurisdiction  of  the  Inferior  Court,  by  holding  out  to  him  the 
disadvantage  which  the  law  imposes,  of  his  losing  half  his  costs  if  he 
brings  into  the  Superior  Court  that  case  which  conld  be  adequately 
tried  in  the  Inferior  Conrt ;  and  therefore  it  is  that  be  should  not 
evade  the  law,  by  joining  to  his  cause  of  action  ex  contractu  a  small 
matter  in  tort,  and  then,  adding  the  two  together,  to  make  an 
amount  which  he  says  he  has  recovered  in  tbe  action,  so  as  to  evade 
tbe  penalty  which  attaches  to  not  recovering  a  certain  sum — namely, 
getting  only  half  costs.  Tbe  maxim  of  law  is,—"  Quando  duo  jura 
in  und  pertond  coneurrunt,  aquum  at  ac  ti  ttstnt  in  divenit." 
The  same  rule  that  applies  to  rights,  I  would  apply  to  disablilitie& 
We  are  not  to  relieve  the  plaintiff  from  the  disability  that  he  suffers 
here  by  having  recovered  on  the  two  counts  in  contract  less  than 
£20.  We  are  not  to  relieve  him  from  this  disability,  by  allowing 
him  to  join  to  tbe  cause  of  action  in  contract  the  matter  ex  delielo, 
and  so  free  him  from  the  disability  that  he  would  have  laboned 
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DDder  if  he  had  rested  only  on  the  first  two  counts.     The  parties  M.  V.  1864. 

.  .  1  ^1  ..  >.       ^        .L  .  .      Queen*s  Bench 

weot  to  trial  npon  the  matter  ex  conirctctu;  they  never  went  to 

trial  upon  the  other  part.     But  I  do  not  put  it  upon  what  de  facto 

occurred ;  but  npon  the  principle  showing  the  mischief  that  would      London 

AND  M     ^l 

follow  if  the  party  was  allowed  to  take  himself  out  of  the  case,     ^.^^Jrt.J 
which  the  Legislature    has   provided   for   him,   by   suing  in  the 
Superior  Courts.     Therefore,  I  am  of  opinion  that  the  Taxing- 
officer  was  perfectly  right  in  giving  only  half  costs  to  the  plaintiff. 


EDWARD  WALSH  v.  JAMES  and  WILLIAM  WALSH.* 

y^T7    r  \  M.  T.  1866. 

(Exchequer.)  j^^  ^ 

This  was  a  motion  by  the  defendant  James  Walsh  to  review  a  deci-  5^^'"'^*'" , 

''  tion  for  assault 

fiion  of  the  Taxing-master.     The  summons  and  plaint  in  the  action  ^^^  batteiy, 

and   obstmc- 

coDtained  two  counts :  the  first  for  assault  and  battery ;  the  second  for  tion  of  right 

of  way,  against 

obstructing  a  right  of  way.     To  these  the  defendant  James  Walsh  W.andJ.;W. 

allowed  judg- 

pleaded,  and  traversed  the  first  count ;  and,  as  to  the  second  count,  ment    to    go 

paid  £5  into  Court ;  alleging  that  that  sum  was  sufficient  to  satisfy  the  paid  £5  into 

plaintiff's  claim  in  the  second  count.  William  Walsh  filed  no  defence ;  gc^ond  Tount* 

and  the  plaintiff  drew  out  the  money  paid  in  on  the  second  count,  in  ^^^  traversed 

full  satisfaction  of  the  cause  of  action.    An  issue  was  sent  to  the  T^  taken  on 

the    traverse ; 

jury  on  the  first  count.     The  jury  found  for  the  plaintiff,  assessing  the  jur^r  foand 

the  damages  at  £1  over  and  above  the  sum  paid  into  Court.    No  £1.  TheTax- 

iag-officer   al* 
certificate  was  obtained  from  the  Judge  at  the  trial.     The  Taxing-  lowed     plain- 

„        ,    ,        ,  .    .A.  1  -     K  11        .  tiflf's  full  costs, 

master  allowed  the  plaintiff  his  full  costs.  ,  Xbe    Jadg- 

gave  no  certifi- 
cate. 

^^^^''  jreW.rthat 

Hughes  V.  Guinness  (a)  does  not  touch  this  case ;  for  there  the  *^®   plaintiff 
^  V  ^  was  not  enti- 

defendant  paid  the  money  in  on  the  wrong  plea,  and  paid  in  too  ^®d  to  costs, 
(a)  4  Ir.  Com.  Law  Rep.  314:  S.  C,  7  Ir.  Jar.  298. 

*  Before  the  Full  Conrt. 
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M.  T.  1866.  little.     Besides  sections  126  and  243  of  the  Common  Law  Pro- 
*     cedure  Act  (16  &  17  Vie,,  c.  113),  we  mast  look  at  seciions  75 
and  78.     The  money  being  paid  into  Court  <hi  the  second  count, 
the  plaintiff  must  adopt  either  the  coarse  permitted   him   under 
section  76,  and  draw   the   money  out  in  full  satisfaction  of  his 
cause  of  action,  or  that  under  section  78 ;  if  he  adopts  the  latter 
he  must  take  an  issue  as  to  the  sufficiency  of  the  sum  paid  into 
Court.    He  has  adopted  that  under  section  76;  and  that  is  equt- 
▼alent  to  having  entered  a  nolle  prosequi  on  the  second   count 
That  sum  of  £5  would   disappear  from  the  judgment;  and  the 
plaintiff  would  be  entitled  to  have  an  order  for  the  taxation  of 
his  costs  forthwith.      Could  he  have  that  before  the  action  was 
otherwise  disposed  of  if  his  right  of  action  still  existed?      The 
rule  in  England  expressly  postpones   the  right  of  the   party  to 
do  this,  but  no  such  rule  exists  here. —  [Fitzgerald,  B.    Wonld 
not  the  plaintiff  be  obliged  to  introduce  all  this  transaction  upon 
the  Nisi  Prius  record  ?] — These  two  counts  referred  to  two  totally 
different  causes  of  action ;  and  one  of  them  was  gone  before  trial. 
Plaintiff  may  rely  on  the  fifth  section  of  the  Common  Law  Pro- 
cedure Act.     That  section  abolishes ybrmi  of  action;  hot  we  mus€ 
read  it  by  the  light  of  the  54th  section — '^  Causes  of  actions,  of 
^'  whatever  kind  (except  in  ejectment)  may  be  joined  in  the  same 
''  summons  and  plaint,  provided,"  &c.   There  are  still  distinct  causes 
of  action,  though  there  is  no  longer  any  distinction  as  to  the  parti- 
cular form  of  stating  them :  Blackmore  v.  Higgt  {a). — [Pioot,  C.  B. 
Suppose  the  plaintiff  had  drawn  the  money  out  of  the  Court,  but  bad 
denied  its  sufficiency,  and  there  was  a  verdict  against  him  on  that 
issue,  would  the  defendant  have  been  entitled  to  fall  costs  ?] — Yes.— 
[Fitzgerald,  B.     Would  not  that  principle  go  to  this  length  that, 
if  no  money  were  paid  into  Court  at  all,  and  a  verdict  were  had 
for  £5,  and  then  for  £1  he  should  get  costs?] — Yes,  if  pushed  to 
its    full    length  ;     but    that    is    not   necessary :    Devine    v.   Thi 
London  and  North-  Western  Railway   Company  {b) ;   James  v. 
Vade(c),     Are  we  to  be  in  no  better  position  from  having  paid 

(a)  15  C.  B..  N.  S,  760, 793.        (6)  10  Ir.  Jar.,  N.  S.  26 ;  S.  C,  supra/.W 

(c)  29  Law  Jour.,  Q.  B.  129. 
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this  money  into  Court  than  we  would  be  in  ifVe  had  done  nothing  ?  M.  T.  1866. 
— [FiQOT,  C.  B.  Do  they  deal  with  Blackmore  v.  Biggs  in  Devine^s 
auif^ — The  ground  on  which  the  Judges  held  for  plaintiff  was 
quite  different ;  for  they  held  that  the  wrong  complained  of  was  one 
disconnected  with  contract.  As  to  the  effect  of  taking  money  out  of 
Court — Goodee  ▼.  Goldsmith  (a)  ;  Harrison  v.  Watt  (6).  The 
receipt  for  the  money  states  that  it  is  accepted  for  plaintiff's  whole 
eause  of  action,  as  directed  under  section  77* — [Pigot,  C  B.  The 
cause  of  acUon  shall  be  considered  as  '^ struck  out"  of  the  decla- 
ration, is  the  language  of  the  old  rules. —  Hughes,  B.  If  you 
are  right,  I  do  not  see  what  advantage  there  is  in  paying  any 
money  at  all  into  Court]. 


Rgan,  in  support  of  the  Taxing-master. 

The  plaintiff  could  not  have  asked  for  a  certificate,  from  the 
peculiarity  of  the  case.  This  question  depends  upon  sections  126 
and  243.  This  was  an  action  for  wrong ;  and  we  recovered  £6 
in  the  action ;  we  recovered  against  the  other  defendant  under 
section  97;  and  against  him  we  recovered  £100.  Hughes  v.  Guin^ 
nest  decides  that  money  lodged  in  Court  is  money  recovered  in  the 
action.  Devine  v.  The  London  and  North-Western  Railway  Com- 
pany  does  not  touch  this  case ;  nor  does  O'Rorke  v.  McDonnell  (c).-^ 
[FiTZGEBALP,  B.  Was  not  the  sum  in  Hughes  v.  Guinness  in 
exactly  the  same  cause  of  action  ?] — Yes. — [Fitzgerald,  B.  You 
say  that,  if  there  is  no  section  specially  for  assaults,  actions  for  as- 
sault would  come  under  tort  in  section  243?] — Yes. — [Pigot,  C.  B. 
Suppose  for  £1000  and  for  £10;  £1000  paid  into  Court,  and  pro- 
ceedings for  the  £10,  can  plaintiff  then  get  costs  ?] — Does  payment 
into  Court  alone,  without  anything  being  done  further  in  the  case 
amount  to  recovery  at  all  ? — [Deasy,  B.,  referred  to  Farmer  v. 
Fottrell  {d). — [Pigot»  C.  B.  Is  there  any  authority  actually  de- 
ciding, that  where  there  are  several  demands  in  contract,  and  all 
are  covered  by  money  paid  into  Court,  and  then  issue,  for  damages 
vUra  as  to  amount,  and  then  vei'dict  of  £15,  what  becomes  of  the 


(o)21i.&W.202. 

(c)  13  Ir.  Com.  Law.  Bep.,  App.  8. 


(6)  16M.  &W.316. 
(rf)  4  It.  Jur.  N.  S.  87. 
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tf.  T.  1864.  costa? — Fitzgebald,' B.      Are  not  two  ooanta  upon  contract  u 
Exehegutr,        .    , 
■—  I  ^  ■— /      distinct  as  two  counts,  one  upon  coDtract  and  one  npon  lortF 

^  HnoHES,  B.    If  yon  are  lighi,  then  a  man  who  ia  going  to  bring  an 

WALSH.      action  oagbt  to  huid  tbe  defendant  £5,  and  then  he  is  safe  as  to 

costs] 

IVm.  5  JRj/an  this  day  stated  he  could  find  no  authority  on  the  case  put 

by  the  Loao  Chief  Baron. 

Cur.  adv.  vult. 

PiGOT,  C.  B. 
JVev.  7-  In  this  action  the    plaintiff  sued   James    Walsh    and    William 

Walsh,  in  the  first  count  of  the  plaint,  for  an  aeaaull  and  batteiy ; 
in  the  second,  for  a  disturbance  of  a  right  of  way.  The  defendant 
William  allowed  judgment  to  go  by  default ;  the  defendant  James 
paid  into  Court,  upon  tbe  second  count,  £5,  alleging  in  bis  defence 
that  it  was  sufficient  to  satisfy  the  plaintiff's  claim  on  that  count ; 
and,  as  to  Ihe  first  count,  he  denied  the  assault  and  batteiy.  Tbe 
plaintiff  took  the  money  out  of  Court ;  and  the  single  issue  Dpon 
which  the  plaintiff  proceeded  to  trial  was,  "  whether  the  said  Jamea 
"Walsh  assaulted,  beat,  and  wounded  the  plaintiff,  as  in  the  first 
"count  alleged."  At  the  trial  before  me,  tbe  jury  found  in 
the  affirmative  of  the  issue,  and  assessed  the  damages  at  £1. 

"So  certificate  was  given  under  tbe  I26th  section  of  the  CommoD 
Law  Procedure  Act,  that  tbe  asaault  and  battery  had  been  proved: 
in  &ct  no  battery  was  proved  at  the  trial. 

Tbe  Taxing-officer,  upon  the  taxation  of  coats,  allowed  the 
plaintiff  his  full  coata  of  suit;  considering  (as  I  collect)  that,  ss 
the  action  was  for  "  wrong  and  injury,"  and  as  tbe  plaintiff  obtained 
by  the  payment  of  £5  into  Court,  and  of  tbe  verdict  for  £1  damages, 
more  than  £5,  by  meana  of  tbe  suit,  this  was  a  recovery  of  more 
than  forty  shillings  under  the  126th  section,  and  of  more  than  £S 
under  the  243rd  section  of  tbe  Common  Law  Procedure  Act. 

There  has  been  some  fluctuation  in  the  opinion  of  tbe  Courts  of 
Law,  both  in  tbia  country  and  in  England,  as  to  the  meaning  of 
tbe  word  "  recover  "  in  the  sections  of  several  etatutes  limiting  the 
amount  of  the  plaintiff's  coats,  by  reference  to  the  amount  which  be 
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shall  recover  in  an  action.     In  England  it  has  been  settled,  by  the  M.  T.  1866. 


decisions  io  the  cases  of  Parr  v.  Lillicrap  {a)  and  Boulding  v. 
Tyler  (fi)^  overruling  some  former  decisions,  that,  where  the  de- 
fendant pays  money  into  Court  amounting  to  less  than  £20,  which 
the  pluntiff  accepts  in  satisfaction  of  his  claim,  the  plaintiff  must  be 
held  to  "recover"  the  amount,  within  the  meaning  of  the  13  &  14 
Vxe^  c.  61,  8.  11,  which,  in  certain  cases,  deprives  a  plaintiff  of  his 
costs  if  he  ""  shall  recover  a  sum  not  exceeding  £20."     And  in  this 
country  it  has  been  decided  by  the  Court  of  Common  Pleas,  in 
Hughes  v.  Guinness  (c),  that  where,  in  an  action  on  a  contract,  the 
defendant  paid  less  than  £20  into  Court,  and  the  plaintiff  at  the 
trial  obtained  a  verdict  for  a  sum  over  and  above  the  money  so  paid, 
bat  also  less  than  £20 — both  sums  however  in  the  aggregate  ex- 
ceeding £20 — ^there   the   plaintiff  having,  by  means  of  his   suit, 
obtained  £20  (and  more),  was  to  be  treated  as  having  **  recovered  " 
the  entire  of  the  two  sums  together  in  the  action,  and  therefore 
entitled  to  his  full  costs  of  suit.    That  decision  was  in  conformity 
with  a  former  decision  in  England,  in  Fewsier  v.  Boggett  (d) — ^not 
cited  in  the  argument  in  Hughes  v.  Guinness^  but  mentioned  by 
Counsel  after  the  Court  had  given  judgment, — and  also  with  the 
principle  of  the  decision  in  Crosse  v.  Leaman  («),  not  cited  in  the 
argument,  but  referred  to  in  a  note  to  the  report  of  Hughes  v. 
Guinness  (f). 

If  the  plaintiff  in  this  action,  instead  of  taking  the  money  out  of 
Court,  had  disputed  the  sufficiency  of  the  payment,  and  having 
proceeded  to  trial  for  the  recovery  of  more,  had  obtained  upon  the 
first  count  a  verdict  for  any  amount,  however  smaU,  in  excess  of 
that  payment,  we  should  have  had  to  consider  the  application  of 
those  authorities.  For  instance,  if  the  plaintiff  had  recovered  on 
the  first  count  one  shilling  damages  over  the  £5  paid  into  Court, 
and  nineteen  shillings  damages  on  the  second  count,  we  should  have 
had  to  determine  whether,  although  upon  the  count  for  an  assault 
and  battery  there  was  a  finding  for  less  than  forty  shillings  damages, 


Exchequer, 


(a)  1  Hot.  &  Colt.  615. 

(c)  4  Jr.  Com.  Law  Bep.  314. 

(e)  lie.  B.  524. 


(6)  3  Best  &  Smith.  472. 

(<0  9  M.  &  W.  20. 

(f)  4  If.  Com.  Law  Bep.  317. 
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S.  and  there  was  no  certificate  of  the  Judge,  and  althoogh  upon  the 
connt  for  diaturbonce  of  a  right  of  way  there  woa  a  verdict  for  ooe 
shilling  damages  only  over  and  above  tbe  sum  paid  into  Court, 
iievertheless  there  was  in  tbe  action  a  recovery  of  five  pounds, 
of  one  shilling,  and  of  nineteen  shillings — in  all  £6;  entitling  tbe 
plaintiff  to  his  full  costs  of  suit  under  the  243rd  section  of  tbe 
Common  Law  Procedure  Act. 

I  am,  however,  of  opinion  that  the  motion  before  us  mty  be 
decided  upon  narrower  grounds,  and  may  be  determined  upon  the 
terms  of  the  126th  section. 

That  section  enacts  that,  in  all  actions  for  a  trespass  for  asuolt 
and  battery,  "  the  pUinUff  in  such  action,  in  case  the  jury  shall  find 
"tbe  damages  to  be  under  the  value  of  forty  shillings,  shall  not 
"  recover  or  obtain  more  costs  of  suit  than  the  damages  so  found 
"shall  amount  unto;  unless  tbe  Judge  at  the  trial  shall  certify 
"  under  bis  hand,  on  the  back  of  the  abstract  for  Nisi  Frins,  that 
"the  assault  and  battery  was  sufficiently  proved  by  the  plaintiff 
"agunst  the  defendanL"  I  omit,  in  this  recital,  the  words  of  the 
section  which  refer  to  other  actions.  In  the  present  case,  the 
plaint  contained  two  counts  only,  each  for  a  separate  cunge  of 
action  distinct  in  its  nature  from  the  other.  On  one  of  these  the 
defendant  pud  £5  into  Court,  in  discbarge  of  the  pluntiff's  demand 
on  that  count.  This  he  did  under  the  IStk  section  of  the  Common 
Law  Procedure  Act.  The  plaintiff  accepted  that  sum,  and  obtained 
payment  of  it  out  of  Court.  This  he  did  under  the  76th  section; 
and  this  he  could  do  (without  consent)  only  under  that  sectioo. 
By  that  section,  this  can  only  be  done  where  the  money  "  has  been 
"  lodged  in  Court  in  discharge  of  the  plaintiff'*  demand,  or  on  a 
"  plea  of  tender."  And  under  the  77th  section  it  is  plain  that  the 
money  lodged,  if  accepted  by  tbe  plaintiff  at  all,  must  be  accepted 
in  full  satisbction  of  his  demand ;  and  that  it  t*  so  accepted  must 
be  stated  in  the  receipt  for  tbe  money  which  the  plaintiff  is  to  give 
to  the  Mas^r.  Tbe  words  of  the  7?th  section  are: — "In  case  the 
"  plaintiff  shall  accept  the  amount  lodged  in  full  satisfaction  of  th« 
"  demand,  tho  receipt  for  the  money  given  to  the  Master  shall  state 
"  that  it  has  been  so  accepted."    It  is  not  disputed  that  th^  money 
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was  lodged,  and  accepted,  in  confonnitjr  with  those  sections  of  the  M.  T.  1866. 
Common  Law  Procedure  Act.  ^  equer. 

The  result  of  this  appears  to  me  to  be  that,  upon  the  plaintiff's 
acceptance  of  the  money,  the  cause  of  action  in  the  second  count 
was  completely  at  an  end,  the  demand  upon  it  being  satisfied,  under 
the  statute,  bj  such  acceptance ;  and  the  action  was  then  no  longer 
an  action  for  the  disturbance  of  a  right  of  way  and  for  assault  and 
battery,  but  became,  by  the  plaintiff's  own  act,  an  action  solely  for 
assault  and  battery  against  the  defendant  James  Walsh ;  and  as  such, 
and  as  such  only,  was,  by  the  plaintiff,  prosecuted  and  brought  to 
trial.  And  if  that  be  so,  the  case  is  directly  within  the  express  terms 
of  the  126tlk section  of  the  Common  Law  Procedure  Act;  for  in 
this  action  for  assault  and  battery  the  jury  have  found  the  damages 
to  be  under  the  value  of  forty  shillings;  and  the  Judge,  at  the 
trial,  has  not  certified  that  the  assault  and  battery  were  sufficiently 
proved. 

The  language  of  Lord  Chief  Justice  Erie  (and  a  higher  authority 
could  not  be  referred  to)  has  been  cited  at  the  Bar,  from  the  report 
of  the  case  of  Blaekmore  v.  Higgs  (a).  The  decision  in  that  case 
does  not  govern  the  present ;  and  the  eminent  and  most  able  Judge 
who  used  the  language  referred  to  only  conveyed  his  opinion  as 
to  the  mode  in  which  pleadings  and  proceedings,  in  a  case  not  very 
dissimilar  to  the  present,  ought  to  be  dealt  with.  What  he  stated 
con?eyed  so  much  of  sound  sense  and  plain  justice,  that  I,  for 
one,  should  desire  to  apply  it  whenever,  in  reference  to  costs,  it 
could  be  applied  consistenly  with  the  enactments  of  the  Legislature. 
The  action  in  Blaekmore  v.  Higgs  was  at  the  suit  of  husband  and 
wife ;  Lord  Chief  Justice  Erie  said : — "  The  plaintiffs  bring  their 
"action  for  three  causes — a  trespass  to  their  premises,  conversion  of 
"  their  goods,  and  an  assault  on  the  wife.  It  is  only  in  respect  of  the 
"excess  in  the  latter  that  the  plaintiffs  obtain  a  verdict  for  forty 
"shillings.  The  plaintiffs'  true  cause  of  action  therefore  was,  for 
"the  excess  in  the  assault  upon  the  wife,  and  for  that  the  action 
"clearly  could  be  brought  in  the  County  Court.  The  plaintiffs 
"claim  costs  on  the  ground  that,  taking  the  whole  record  together, 
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,  "  the  title  to  luid  ftppeftra  to  haTe  come  in  question.  But  I  take 
"the  rale  to  be  thia;  that,  where  there  are  two  cauaes  of  aetioo 
"disclosed  hj  the  declaration,  and  a  diatinct  line  of  pleadbg 
"applicable  to  each,  the  two  are  for  the  purposes  of  cosla  to  be 
"treated  aa  being  as  distinct  as  if  there  had  been  two  separate 
"actions.  Z  think  the  plaintiffs  are  to  be  in  no  better  position 
"  b;  joining  the  whole  in  one  action  than  thej  wonld  have  been  in 
"  if  thej  hod  bronght  two."  I  apply  that  language  to  the  case  now 
before  us  to  this  extent,  and  to  this  extent  only,  that  as  Lord 
Chief  Justice  Erie  and  the  rest  of  the  Court  treated  the  action 
in  Blackmore  t.  Higgi  as  in  substance  only  an  actioa  for  an 
assault  upon  the  femab  plaintiff,  because  the  event  of  the  trial  and 
the  verdict  of  the  jury  showed  that  no  other  cause  of  actioa  existed, 
so,  in  the  present  case,  we  ought  to  hold  that  this  action  was  an 
action  for  assault  and  battery  only,  after  tbe  plaiotiff'bad  accepted 
the  money  lodged  in  Court  in  full  satisfaction  of  his  other  demand 
for  the  disturbance  of  the  right  of  way ;  because,  by  his  own  set  he 
had  removed  all  question  upon  that  other  demand,  and  had  pro- 
secDted  the  action  for  no  other  purpose  than  tiiat  of  recovering 
damages  for  the  assault  and  battery. 

I  may  observe,  that  no  qnestitMi  was  raised  (and  perhaps  none 
could  have  been  raised)  in  reference  to  the  defendant  William 
Walsh. 

I  have  forborne  to  refer  to  the  case  of  Devine  r.  Tkt  Loitdon 
and  yorth  Wetttrn  Railway  Company  (a).  That  case  was  not  the 
same  as  the  present ;  and  the  members  of  the  Court  were  equally 
divided. 

We  grant  tbe  application,  and  direct  the  taxation  of  costs  to  be 
reviewed  1^  allowing  to  the  plaintiff  no  more  costs  than  the  amount 
of  damages  found  by  the  jury. 

FiTiaiBAiD,  HuoBBS,  and  Dxast,  BB.,  concurred. 

(a)  10  It.  Jnr,  N.  S.  26i  8.  C,  «9>ra,  174. 
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M.  T.  1866. 

Sx€h«qu§r. 


KIERNAN  V.  BRERETON  and  others.* 


Nov.  26,  27. 


AcnoH  for  work  and  laboar,  and  on  monej  counts.     The  particu-  A  bill  of  costs, 

in   order  to 
lars  claimed  £233.  38.  lid.,  as  the  amount  of  three  several  bills  of  comply    with 

the  statute  12 
eoets  of  plaintiff,  as  attorney  and  solicitor  for   Robert  Laurence  and  13  Vic.,  c 

'  53    Bm  2.  must 

Brereton,    William    Watson    Brereton,    and    Caroline    Catherine  dearly  point 

^        .  onton  the  face 

ISrereton.  of  it,   or   by 

Robert  Laurence  Brereton  pleaded  separately.     William  Watson  ^JJiecte??^ 
Brereton  and  Caroline  C.  Brereton  pleaded  together.  ^^w^'to^be 

Sixth  plea  to  count  for  work  and  labour,  that  no  such  bill  as  <^harged. 

K„   an   at- 
required  by  statute  12  &  13  Fife,  c.  63,  was  delivered  by  plaintiff  tomey,      was 

jointly  retain- 
to  defendants  W.  W.  Brereton  and  C.  C.  Brereton.  ed  by  B.,  W., 

The  case  was  tried  before  Mr.  Baron  Deasy,  in  the  Consolidated  ^^^  certain  ~ 

NUi  PriuB  Court,  in  Trinity  Term.  SSS^^a^d 

At  the  trial,  a  joint  retainer  of  the  plaintiff  by  all  the  defendants  Esutes^^ 

was  proved  for  certain  portions  of  the  bills  of  costo ;  that  R.  L.  *»*  ^?)j^®"^ 
■^  *^  two    bills    of 

Brereton  acted  for  the  other  two  defendants,  who  resided  out  of  <^8^  ^  B- 

'  One,  a  bill  of 

the  jurisdiction,  under  a  power  of  attorney  from  them ;  and  that  Chanoeiy 

costs,  was  en- 

R.  L.  Brereton  was  personally  served  with  the  three  bills  of  costs,      titled  in    the 

margin   in 
The  bills  of  cost|  were  referred  to  as  bills  Nos.  1,  2,  and  3.  the  causes  and 

matters,     and 
No.  1  was  a  bill  of  Chancery  costs;  it  was  entitled  in  margin  endorsed 

"Henry  Wray  Brereton,  William  Watson  Brereton,  Robert  Lau-  ^^^    ^^^^^    ^^f 

"rence  Brereton,  plaintiffs;  Felthem  Watson,  defendant ;  William  ^Jj^"*^^  ^ 

"  Watson  Brereton,  Robert  Laurence  Brereton,  Caroline  Catherine  l^^^^^Es-^^ 

''Brereton,  petitioners ;  Carroll  Watson  and,  by  suggestion,  Thomas  ***®®    ^'"^ 

costs,  was  en* 

"Sadleir,  respondents;"  and  was  headed  "In  Chancery:  Miscel-  titled  in    the 

matters,  and 

*'Iaoeons  costs  in  these  causes  between  solicitor  and  client.'*         beaded  **  Costs 

ofB.,W.,and 
The  bill  was  signed  ** Francis  Kiernan,  19  Westmoreland-street;"  C,"  and  en- 

dorsed  *<  Costs 
between    soli- 
citor and  client,"  and  directed  to  B.  There  were  some  items  in  the  bill  of  Chanoeiy 
costs  with  which  B  alone  was  diargeable. 

Heldf  that  the  bill  of  Chanceiy  costs  was  insufficient  to  charge  W.  and  C. 
*  Coram  Fitsosbald,  Hughbi,  and  Dbait,  BB. 
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.  and  endorsed  "  Brereton  «.  Watson,  Copy  of  miBcellaneons  costs 
of  Robert  L.  Brereton,  Esq."  "  Robert  L.  BreretOD,  Esq.,  27 
Summer- hill."  There  were  certain  items  in  it  for  which  Robert  L. 
Brereton  alone  was  liable. 

Bill  No.  2  was  entitled  in  margin  "Carroll  Watson  plaintiff; 
Thomas  Nugent  defendant;"  and  was  headed  "Common  Pleas: 
Flaiotiff's  costa  between  solicitor  and  client,"  and  was  endorsed 
"Watson  V.  Nugent.  Copy  eosts  between  solicitor  and  client." 
"  Robert  Laurence  Brereton,  Esq.,  No.  27  Summer-hill," 

Bill  No.  3  was  of  coets  in  Landed  Estates  Court,  beaded  **  Costs  of 
*'  Robert  L.  Brereton,  William  Watson  Brereton,  and  Caroline  0. 
"Brereton,"  and  directed  to  Robert  L.  Brereton. 

At  the  close  of  plaintiff's  case,  Counsel  for  the  defendants  W. 
W.  Brereton  and  C.  C.  Brereton  called  on  the  Judge  to  direct 
a  verdict  for  these  two  defendants  upon  so  much  of  the  six  pleas 
as  related  to  bills  Nos.  1  and  2,  on  the  grounds  that  they  did 
not  show  that  W.  W,  Brereton  and  C.  C.  Brereton  were  chargeable 
or  intended  to  be  charged  by  them. 

Mr.  Baron  Dxast  directed  a  verdict  for  defendants  as  to  bill 
No.  2,  but  ruled  in  favour  of  plaintiff  as  to  bill  No.  1,  reseTviiig 
leave  to  defendants  W.  W.  Brereton  and  C.  C.  Brereton  to  move  to 
have  a  verdict  entered  for  them  upon  the  sixth  plea,  as  far  as  it 
related  to  bill  No.  1,  and  to  reduce  the  verdict  agunst  them  by  the 
amount  of  bill  No.  1.  ^ 

Pallet,  in  this  Term,  obtained  a  conditional  order  pursuant  to 
leave  reserved. 


C.  Shaw,  and  JS.  F.  Litlon,  now  showed  cause. 

The  defendants  have  notice  that  they  were  the  parties  to  be 
chained:  Warren  v.  Cunningham  (a).  Refers  to  statute  12ib]3 
Vie.,  c.  25,  s.  2,  and  cites  Frowd  v.  SliOard  (fi) ;  Brookt  v. 
Maton  (c)  ;  Holmet  v.  Magrath  (if).  This  is  a  demand  against  tb« 
three  defendants  jointly:   Finekett  v.  How{e).    W.  W.  Brereton 


C«)  Gow.N.P.  71. 
(e)  I  H.  Bl.  290. 


(t)  4  C.  &  P.  51. 


(<0  S  Ir.  Law  Be^  37& 
(ii  2  Camp.  275. 


KIERNAN 

r. 
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and  C.  C.  Brereton  gave  a  power  of  attorney  to  R.  L.  Brereton  to  M.  T.  1 866. 

act  for  them.     All  the  statute  requires  is  that  the  attorney  should     >    ^  ^n*^\ 

deliver  a  signed  hill  of  costs.    The  Act  ought  not  to  be  construed 

strictly  against  the  attorney. — [Hughes,  B.    Was  not  the  object    bberbton. 

of  the  Act  to  protect  a  client  who  did  not  know  law  ?] — Lucas  v. 

Roberts  (a)  shows  that  an  envelope  is  as  good  as  a  heading :  Champ 

Y,  Stokes {ii)i    Daubney  y.   Phipps{c)\  Manning  v.   Glynn  {d)\ 

Gridley  y.  Austen  (e). 

PalleSf  and  Bewley^  in  support  of  the  rule. 

The  question  is,  is  there  enough  on  the  face  of  the  bill  to  show 
that  W.  W.  Brereton  and  C.  C.  Brereton  are  to  be  charged  by  it. 
It  rather  shows  that  R.  L.  Brereton  is  the  only  person  to  be 
ebarged.  It  is  not  enough  that  defendant  should  be  a  person 
chargeable  by  a  bill ;  he  must  be  the  person  charged  by  the  bill. 
Daubney  ▼•  Phipps  (f)  and  Champ  v.  Stokes  (g)  do  not  touch  this 
case.  The  cases  show  that  delivery  of  the  bill  to  the  person  to  be 
charged^  is  not  sufficient  to  charge  him :  Manning  v.  Glynn  {h), 
C.  C.  Brereton  could  never  have  imagined,  on  reading  the  title  and 
beading  of  this  bill,  that  she  was  to  be  charged  with  it,  as  she  was 
no  party  to  the  cause. 

FlTZOEBAU),  B. 

I  have  no  doubt  in  this  case.  The  statute  clearly  requires  a 
distinct  intention  to  charge  the  defendants  either  to  appear  upon 
the  bill  itself  or  by  some  writing  to  be  connected  with  it.  There 
is  no  apparent  intention  in  this  bill  to  charge  William  Watson 
Brereton  or  Caroline  Catherine  Brereton. 

We  must  order  the  verdict  to  be  reduced,  and  the  conditional 
order  made  absolute,  and,  of  course,  with  costs. 

Hughes  and  Deast,  BB.,  concurred. 

Conditional  order  made  absolute. 

(a)  11  Ezch.  41.  (6)  6  H.  &  N.  683. 

(c)  16  Q.  B.507,  514.  (d)  1  Jones,  513. 

(e)  16  Q.  B.  504.  09  16  Q.  B.  507, 514. 

(^)  6  H.  &  N.  683.  (A)  I  Jones,  513. 
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CriM,  Cam, 
Rtttrvid. 


COURT  FOR  CRIMINAL  CASES  RESERVED.* 

THE  QUEEN  t..  ROBERT  WALLACE. 
THE  QUEEN  v.  SCOTT. 
THE  QUEEN  r.  TEEVAN. 
No«.  la  THE  QUEEN  v.  COX. 

H.  T.  1866.  THE  QUEEN  v.  SIMPSON. 

Frf.12. 

^  piriia^^  These  were  five  caaes  reserved  by  Mr.  Bwon  Fitzgekald,  all  on 

^Th^"  '^S^ul  ^^^  ^"'"^  ^'°*'     '"  ^^^  ^"^  °^  ^^^'^  ^^^  following  ca«e  wob  eUtod 

C«rt(e,  "pM-  by  the  learned  Baron  :— 

p<wtiDg  to  be  ' 

printed    and  Xhe  pnBODer  was  tried  befoTe  me  at  the  last  Summer  Assizei 

pnbliibed  bj 

theQaeen'tan-  for  the  county  of  Antrim,  on  an  indictment  charging  that  be,  od 

clnrave     wii-  the  I5tb  of  July  1865,  at  Belfast,  within  the  proclaimed  district 

Udn    csKs  of  Shankbill,  unlawfully  did  cany  and  have  a  pistol,  an  ounce  of 

Acts.    On  the  gunpowder,  and  certain  ammunition,  to  wit,  &c. 

^rf  !l".^y  The  indictment  was  founded  on  the  11   Fife,  c  2,  s.  9.    The 

G  ^*((  ^"tob  ^"'  section  of  that  Act  enacts : — "  That  whenever,  in  the  judgmeol 

riven  in  evi-  «(,£  jjjg  jjotA  Lieutenant,  or  other  Chief  Governor  or  Governon 

aeD««.  Itpttr- 

port«d  to  bo  "  of  Ireland,  by  and  witb  the  advice  of  the  Privy  Council  of  Ire- 

priated      and 

publiih«d     at  "  land.  It  shall  be  necessary  for  tbe  prevention  of  crime  and  outrage 

Gaxettt  office,  "  that  this  Act  should  apply  to  any  county,  county  of  a  city,  or 
■tract,  by  A.  "county  of  a  town,  or  any  barony  or  baronies,  half-barony  or  half- 
alto  contained,  "baronies,  in  any  county  at  large,  or  any  district  of  less  exteot 
^  ''words,  *'  " ''""'  *"?  barony  or  half-barony  in  Ireland,  it  shall  be  lawful, 
Mhoritt^  ""^  "  to  and  for  the  Lord  Lieutenant,  or  other  Chief  Governor  « 

Btld,  that  "  Governors    of  Ireland,    by    and  with  the  advice  of  the   Privy 
the  docnment 
inqnettionwat  "Council  of  Ireland,  to  declare  by  proclamation,  to  be  pMithed 

witbintbeAcu  "in  the  Dublin  Gazette,  that,  from  and  after  a  day  to  be  named 

and  lbs  con-  "  ii>  Buch  proclamation,  this  Act  shall  apply  to  any  county,  county 

Kcordinglyer-  *  Coram  Hohabah,  C.J.,  Pioot.  C.B.,  Kaoou,  Chwstian,  CBaiM.Ma 
"""''''*'  Hatis,  JJ.,  Fitsosbau),  BcoBas,  and  Dkasi,  BB.,  and  O'Hauah.  I- 
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"of  a  city,  or  county  of  a  town,  or  countj  at  large,  or  any  barony  M.  T.  1856. 
**  or  baronies,  half-barony  or  half-baronies,  in  any  county  at  large,      Reserved. 

^  or  any  district  of  less  extent  than  any  barony  or  half-barony  in  j^^^  queen 
•*  Ireland.''  ^' 

r«,  /.  *      ^  ,        ,  WALLACE. 

The  9tb  section  enacts : — '*  That,  from  and  after  the  day  named 
"in  any  such  first-mentioned  proclamation,  and  thenceforth  during 
"all  the  time  for  which  any  such  proclamation  shall  be  in  force, 
''it  shall  not  be  lawful  for  any  person  whomsoever  (with  certain 
^  exceptions  not  applying  to  the  prisoner)  to  carry  or  have  within 
"  the  distriei  specified  in  any  such  proclamation^  elsewhere  than 
*<iii  his  or  her  own  dwelling-house,  any  gun,  pistol,  or  other 
<*  fire-arm,  or  any  part  or  parts  of  any  giin,  pistol,  or  other  fire- 
-arm, or  any  sword,  cutlass,  pike,  or  bayonet,  or  any  bullets, 
"  gunpowder,  or  ammunition ;  and  every  person  carrying  or  having 
''any  gun,  pistol,  or  other  fire-arm,  or  any  part  or  parts  of  any 
"gan,  pistol,  or  other  fire-arm,  or  any  sword,  cutlass,  pike,  or 
"bayonet,  or  any  bullets,  gunpowder,  or  ammunition,  contrary  to 
"  the  provisions  of  this  Act,  shall  be  guilty  of  a  misdemeanour, 
"aod  shall  be  liable,  on  conviction,  to  the  punishment  therein 
"mentioned." 

The  21st  section  enacts : — "  That  the  production  of  '  The  Dublin 
^  ^Gazettey  purporting  to  he  printed  by  the  Queen's  printers^  con- 
"taining  the  publication  of  any  proclamation,  warrant,  or  notice, 
"under  this  Act,  shall  be  deemed  and  taken  to  be  conclusive 
^'evidence  in  all  Courts  of  Justice  in  Ireland  of  all  such  facts 
"and  circumstances  as  were  or  shall  be  necessary  to  authorise  the 
"issuing  of  any  such  proclamation,  warrant,  order,  or  notice;  and 
^^  every  such  proclamation,  warrant,  order,  and  notice,  shall  be 
^  deemed  and  taken  in  all  such  Courts  respectively,  to  all  intents 
"and  purposes  whatsoever,  to  have  been  issued  in  conformity  with 
"this  Act." 

The  Act  of  1 1  Ftc,  which  was  originally  in  force  only  until  the 
3l6t  of  December  1649,  and  from  thence  until  the  end  of  the  then 
next  session  of  Parliament,  was  continued,  with  certain  amend- 
ments, by  several  subsequent  Acts,  of  which  it  is  material  only 
to  mention  the  19  &  20  Fic,  c.  36,  called  the  '*  Peace  Preservation 
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M.  T.  1865.  (Ireland)  Act  1856,  the  23  &  24  FtV;.,  c.  138,  and  the  28  <&  29  Vie., 

Crim.  Cases  ,  ,  ^ 

C.  118. 


Rewrved. 

THE     QUEEN 
V. 
WAJLLACE. 


The   third  section  of  the  last-mentioned  Act  enacts — *^  That 
<<  the  production  of  a  printed  copy  of  The  Dublin  Gazetie^  pur- 
^^  porting  to  be  printed  and  published  by  the  Queen^s  authority, 
"  containing  the  publication  of  any  proclamation,  warrant,  order,  or 
'*  notice,  under  the  said  recited  Act  (t.  e.,  the  Peace  Preseryation 
"(Ireland)  Act  1856),  or  this  Act,  shall  be  conclusive  evidence  of 
'*  of  all  such  facts  and  circumstances  as  were  or  shall  be  necessary  to 
**  authorise  the  issuing  of  any  such  proclamation,  warrant,  order,  or 
"  notice ;  and  every  such  proclamation,  warrant,  order,  and  notice 
"shall  be  deemed  and  taken  in  all  such  Courts  respectively,  to 
"all  intents   and    purposes  whatsoever,   to  have  been   issued  in 
"conformity  with  the  said  recited  Act  and  this  Act." 

By  the  fifth  section,  the  "  Peace  Preservation  (Ireland)  Act 
1856,"  as  amended  by  this  Act,  is  continued  until  the  Ist  of  July 
1866,  and  from  thence  until  the  end  of  the  then  next  session  of 
Parliament. 

The  19  &  20  Vic.,  c.  36,  was  the  continuing  Act  in  force  at 
the  time  when  it  was  alleged  that  the  district  of  Shankhill  was 
proclaimed.  The  23  &  24  Vic.,  c.  36,  was  the  continuing  Act 
in  force  when  the  offence  charged  was  alleged  to  have  been  com- 
mitted. And  the  28  &  29  Fife,  c.  118,  was  the  continuing  Act 
in  force  at  the  time  of  the  prisoner's  trial. 

At  the  trial  it  was  proved  that  the  prisoner  had  and  carried 
the  arms,  &c.,  mentioned  in  the  indictment,  within  the  parish  of 
Shankhill,  in  the  barony  of  Upper  Belfast  and  county  of  Antrim. 

The  only  proof  offered  that  the  said  parish  was  a  district  spe- 
cified in  any  proclamation  mentioned  in  the  said  Acts  was  a 
printed  paper  purporting  to  be  The  Dublin  Gazette  of  Friday 
September  18th,  1857)  and  containing  what  purported  to  be  a 
proclamation  by  the  Lord  Lieutenant  and  Privy  Council  of  Ire- 
land, declaring  that  from  and  after  Friday  the  18th  day  of 
September  1857f  the  "Peace  Preservation  (Ireland)  Act  1866*' 
shall  apply  to  and  be  in  force  in  and  for  the  parish  of  Shankhill, 
in  the  barony  of  Upper  Belfast  and  county  of  Antrim ;  and  the 
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said  proclamation  purports  to  be  given  at  the  Council  Chamber,  M.  T.  1865. 

Crim.  Cases 
Dublin  Castle,  on  the  15th  of  September  1857.  Reserved, 

The  said  printed  paper,  to  which  I  beg  leave  to  refer,  pur-  the   queen 

ports  to  be — ''  Printed  and  published  at  The  Dublin  Gazette  office,  *' 

WALLACE. 

^^'So.  87  Abbey-Street,  by  Alexander  Thom^  of  Nos.  87  and  88 
"Middle  Abbey-street,  in  the  parish  of  St.  Thomas,  in  the  city 
*'of  Dublin."  But  it  did  not  in  any  other  way  purport  to  be 
printed  by  the  Queen's  printers  or  printer.  The  said  printed 
paper  also  contained,  under  the  title  thereof,  that  is  to  say,  under 
the  words  *'  The  Dublin  Gazette!"  the  words  '« Published  by  au- 
thority," but  did  not  in  any  other  way  purport  to  be  printed  and 
published  by  the  Queen's  authority. 

It  was  objected,  on  the  part  of  the  prisoner,  that  the  said  printed 
paper  was  not  sufficient  evidence  of  the  said  proclamation,  or  that 
the  parish  of  Shankhill  was  a  district  specified  in  any  proclamation 
under  the  said  Acts,  or  any  of  them. 

I  allowed  the  case  to  go  to  the  jury;  and  the  prisoner  was 
convicted.  I  sentenced  him  to  be  imprisoned  for  three  calendar 
months,  and  to  be  kept  to  hard  labour ;  but  I  respited  the  exe- 
cution of  the  said  judgment  until  the  question  in  this  case  shall 
be  decided,  on  the  said  prisoner's  entering  into  recognizances  of 
bail,  himself  in  £20,  and  two  sureties  in  £10  each,  to  render  him- 
self in  execution  on  the  first  day  of  the  next  Assizes  for  the 
county  of  Antrim,  if  the  question  shall  be  decided  against  him. 

The  single  question  for  the  decision  of  the  Court  is,  "  Whether 
''the  production  of  the  said  printed  paper  was  sufficient  evidence 
**of  the  proclamation  therein  contained,  and  that  the  said  parish 
^  of  Shankhill  was  a  district  specified  in  a  proclamation  under  the 
''said  < Peace  Preservation  (Ireland)  Act  1856'?"— If  so,  the  said 
conviction  is  to  stand ;  if  otherwise,  to  be  reversed. 

F.  A.  Fitzgerald. 

Jcy  (with  him  Ludlow  and  Norwood)^  for  the  prisoner. 
The  fijrst  point  is  as  to  the  interpretation  of  this  section,  28  &  29 
yic^  c.  118,  s.  8.    Refers  to  Smith  v.  Bell  {a);  Sussex  Peerage 

(a)  10  M.  &  W.  389. 
VOL.  17  27  L 
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tf.  T.  1865.  c(ue(a).  Aa  to  the  intention  of  the  Legifilatnre,  Fordyce  v. 
^l^rttd"  Bridget  (b),    tbe    statute    is    penal,  and   so  Ghould   be  constraed 

rSB  QDKBM  striclly;  modern  construction  of  modern  sLatutes,  is  much  stricter 
f-  than  of  ancient  ones,  because  modem  Acts  are  intended  to  embrace 

everjT  case,  not  to  enact  a  general  principle:  Bradiey  t.  Clark{c) — 
per  Mr.  J.  Duller.  This  document  is  no  evidence ;  the  Ck>mmon  Law 
rule  is  to  be  found  in  Bex  v.  Holt{d).  Bi/me  v.  HMmpkrej/t  {e) 
shows  that  Tke  Gazette  should  purport  to  be  printed  by  the  Queen's 
printer.  The  words  here  axe  "  Printed  by  Alex.  Thom,"  and  there  is 
no  evidence  that  be  was  tbe  Queen's  printer.  Even  if  "  published  by 
authority"  means  published  by  the  Queen's  authority,  can  authority 
to  publish  be  held  authority  to  print  and  publish  P  But  this  is  what 
tbe  Act  requires. 

Barry  (with  bim  the  Solicitor-General),  for  tbe  Crown. 

If  the  document  produced  was  not  within  the  statute,  all  the 
prisoners'  Counsel  could  contend  for  was  that,  as  no  concluHve 
evidence  bad  been  given,  they  were  at  liberty  to  rebnt  it.  If  tbe 
section  was  not  there  at  all,  Tiie  Dublin  Gazette,  purporting  to  be 
printed  as  7%e  Dublin  GaxeUe,  would  be  evidence  still,  though  it 
might  be  opea  to  the  prisoners  to  show  it  was  not  evidence  of  any 
Act  of  state.  It  is  a  misdemeanour  for  any  one  but  the  Queen's 
printer  to  publish  an  Act  of  stale :  Bex  v.  Sutton  (fj ;  \  Taylor  <m 
Evidence,  4tlL  ed.,  p.  23  j  Bex  v.  Fortytke(g).  It  is  only  prima 
facie  evidence  without  the  statute.  In  Bex  v.  Halt  the  questioa 
was,  whether  the  document  in  question  purported  to  be  The  London 
Gazette,  and  its  being  printed  by  tbe  Queen's  printers  was  held 
evidence.  "By  authority"  here  must  mean  by  tbe  only  authority 
that  could  justify  the  publishing  of  it.  Any  language  equivalent 
to  the  "words  of  the  Act  will  be  sufficient. — [Christian,  J.  It  is 
not  impossible  that  it  might  be  printed  without  authority  and 
published  with  it.] — The  Gazette  is  always  ^rima /acie  evidence 
at  Common  Law. — [Figot,  C.  B.    If  it  was  prima  facie  evidence 

(a)  11  CI.  &  Fin.  143.  (1)  1  H.  L.  C.  C.  t, 

(e)  3  T.  K.  201.  (d)  S  T.  B.  436. 

(•)  1  Law  B*c.  O.  8.  333.  CO  <  M-  *  8-  **2. 

is)  B.  &  B.  374. 
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made  oonclasi^e  by  statute,   why  should   it  be  necessary  to  be  M.  T.  1865. 

printed  by  the  Queen's  printer  ?     Can  you  say  that  the  Legislature     Crim.  Cages 

Reserved. 
contemplated  any  Gazette  published  by  any  other  authority  ?] 

THE    QUEEK 

Norwood^  in  reply.  Wallace. 

The  words  of  the  Act  are  not  retrospective,  they  are  ''pro- 
clamation to  be  issued."  Cites  1  Taylor  on  Evidence^  p.  16, 
sec  7 ;  Pritehard  v.  Black  (a). 


Cur.  adv.  vult. 


H.  T.  1866. 


MoNAHAN,  C.  J.,  this  day  delivered  the  judgment  of  the  Court.  ^^^'  ^^ 

In  this  case  the  question  reserved  for  the  consideration  of  the 
Court  is,  whether  at  the  trial  there  was  sufficient  evidence  of  the 
place  in   which   the  offence  was   committed   being   a   proclaimed 
district.     The  only  evidence  of  a  proclamation  having  issued,  or 
been  published  in   The  Dublin  Gazette^  was  the  production  of  a 
printed  paper  purporting  to  be  Tlie  Dublin  Gazette^  printed  by  A. 
Thom,  Abbey-street,  and  containing  a  statement  '*  published   by 
aQthority."     It  has  not  been  contended  by  the  Solicitor- General 
that  the  paper  so  produced  comes  within  the  requirements  of  the 
3rd  section  of  the  28  &  29  Vic.^  c.  118,  not  purporting  to  have  been 
published  by  the  Queen's  authority.    Neither  can  it  come  within 
the  provisions  of  the  11th  of  Vicy  c  2,  s.  9}  not  purporting  to  have 
been  printed   and   published  by  the   Queen's  printers.    But   the 
argument  of  the  Solicitor 'General  was  that,  because  it  purports 
to  be  The  Dublin  Gazette^  published  by  authority,  affords  at  least 
prima  facie  evidence  that  the  publication  in  question  is  The  Dublin 
Gazette  referred  to  in  the  statutes  I  have  mentioned;  and  the 
publication  of  the  proclamation  in  which  is  thereby  required.    And 
for  that  proposition  he  relies  on  the  case  of  Rex  v.  Holt^  in  which 
it  was  held  that  the  production  of  The  London  Gazette^  purporting 
to  be  printed  and  published  by  the  King's  printers,  was,  without  any 
I^egblative  enactment    on  the    subject,  evidence  of  certain  ad- 
dresses presented  to  his  Majesty,  and  of  his  answers  thereto:  this 
was  decided  on  the  authority  of  a  case  before  Lord  Holt,  in  which 
be  decided  it  was  a  misdemeanour  to  publish  a  paper  as  from  Royal 

(a)  I  Taylor  on  St.,  4th  ed.  46. 


212  COMMON  LAW  HEPOETS. 

H.  T.  1866.  authority,  which  was  not  in  fact,  &c.    No  doubt  Th*  Kimg  v.  Holt 

Rttervtd.       U   <^  binding  antbority;   and  if,  in    the   present  cafle   the   paper 

IHK  Q0KB5  produced  purported  to  be  printed  by  her  Majesty's  printer,  it  would 

**'  have  been,  irrespecUve  of  the  statute,  evidence  of  the  issuing  of  the 

WALLACE. 

proclamation  and  the  publication  thereof  in  the  official  DubM 
GaxttUs  hot  in  our  opinion  that  case  does  not  apply  to  the  present, 
in  which  the  paper  does  not  purport  to  be  printed  by  the  Queen's 
printers,  or  by  the  authority  of  her  Majesty,  or  in  fact  by  any 
particular  authority.  We  cannot  take  judicial  notice,  or  knoir 
by  what  authority  it  is  in  fact  published,  nor  can  we  take  judicial 
notice  that  because  the  paper  is  called  The  Dublin  Gazette  it  must 
be  the  official  paper  of  that  name.  We  do  not  decide  that  it  might 
not  have  been  proved  at  the  trial  that  the  paper  produced  was 
in  fact  The  Official  Gazette  published  by  the  authority  of  the 
executive  Government,  or  that  evidence  might  not  have  been  given 
by  the  production  of  the  original  proclamation  that  in  fact  such  a 
proclamation  was  issued.  We  merely  decide  that  the  productioa 
of  the  paper  in  question  was  not  per  Me  sufficient  for  that  purpose. 
We  cannot  take  notice  that  it  is  in  fact  the  official  paper,  more 
especially  as  the  statute  refers  to  the  Gazette  published  by  the 
Queen's  printers,  from  which,  if  we  are  to  draw  any  inference, 
that  inference  would  be  that  it  is  only  the  official  Dublin  Gazetie 
which  is  in  fact  published  by  the  Queen's  printers;  though  I  may, 
from  other  S9urces  of  information,  be  aware  that  in  fact  the  papers 
produced  are  in  fact  the  only  DvbtiH  Gazette  published. 

FiQOT,  C.  B.,  Keooh,  Cbbistiah,  O'Bkien,  and  Hates,  33-, 
FiTzoBRALD,  HuoHES,  Deast,  BB.,  and  O'Hagar,  J.,  ooacurred. 
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T.  T.  1864. 

Queen's  Bench 


LORD  TALBOT  De  MALAHIDE 

V. 

FINLAY  WILLIAM  CUSACK.* 
{Queen* t  Bench.) 


June  9,  24. 


From  the  Master's  certificate  it  appeared  that : — This  case  was,  in  Endence.— A 

witness  may 
Hilary  Term,  1863,  referred  by  order  of  the  Court  to  the  Master  to  refresh  his  me- 

inquire  into  the  several  matters  in  dispute,  and  to  take  the  accounts  ence  to  entries 

between  the  parties.     The  order  of  reference  reserved  to  each  of  ^j^j^   entries 

the  parties  liberty  to  apply  to  the  Court  or  a  Judge  on  any  question  ^^™^|JgJn 

of  law  or  fact  which  might  arise  as  to  the  allowance  or  disallowance  ^p^CTwitness's 

^  directions,  from 

of  any  particular  item  or  items,  and  to  take  the  directions  of  the  documents 

written  by  wit- 

Coort  or  a  Judge  pursuant  to  the  Common  Law  Procedure  Amend-  nessatthetime 

of  the  transac- 

ment  Act  (/r.)  1856,  s.  7.  tions,  and 

___  which    entries 

When  the  account  was  being  taken,  a   witness,  named  Hugh  were  regularly 

Flood,  was  sworn  on  behalf  of  the  defendant,  and  examined  in  witness  with 

reference  to  certain  items  of  credit  claimed  by  the  defendant,  es-  m^onmda! 

pecially  with  respect  to  items  stated  to  bear  date  respectively  on  the 

22Qd  of  July  and  the  26th  of  August  1861 ;  and  to  be  entered  in  a 

certain  book  which  was  put  into  the  hands  of  the  witness  while 

tinder  examination,  in  order  that  he  might,  by  reading  those  entries, 

refresh  his  memory. 

The  witness  deposed  that  the  book  was  in  the  handwriting  of  one 
Kinnelly,  who  still  lives  within  a  few  miles  of  Dublin,  and  who  had 
written  it  by  witness's  direction  from  books  and  memoranda  given 
to  him  by  the  witness,  who  swore  positively  that  he  compared,  some- 
times at  the  time,  sometimes  the  next  day,  every  entry  in  the  book 
produced  with  his  own  memoranda ;  that  the  memoranda-book  con- 
tuned  every  entry  in  the  book  produced;  that  those  entries  were 
the  original  entries  made  by  the  witness  himself  at  the  respective 
times  when  the  transactions  occurred,  and  while  they  were  fresh  in 

*  Before  O'Bbum  and  Hates,  JJ. 
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T.  T.  1864.  his  memory ;  that  he  gave  up  to  the  defendant  the  lahonr-book  and 

the  diarj-book,  from  which,  and  from  the  memoranda-book,  the  book 
produced  was  compiled ;  that  some  of  the  entries  had  been  made 
two  or  three  months  after  the  transactions  ;  that  the  original  memo- 
randa had* been  lost  or  mislaid;  that  witness  did  not  know  where 
they  wercy  and  cou^d  not  produce  them ;  that  the  memoranda-book 
did  not  contain  any  of  the  items  in  the  labour-book  or  diary-book ; 
and  that  he  had  not  given  up  the  memoranda-book  to  the  defendant, 
or  allowed  him  to  see  it. 

The  plaintiff's  Counsel  objected  to  the  witness  refreshing  his 
memory  by  reading  the  entries  in  the  book  produced.     The  objec- 
tion was  based  on  the  ground  that,  from  the  witness's  evidence,  it 
appeared  that  the  entries  in  the  book  had  been  made  by  a  man 
named  Kinnelly,  and  not  by  the  witness;  and  though  copied  by 
Kinnelly  from  books  and  memoranda  in  which  the  witness  entered 
transactions  at  the  times  when  they  occurred,  yet  that  the  entries 
were  not  copied  into  the  book  produced  while  the  transactions  were 
fresh  in  the  witness's  memory,  whose  subsequent  comparison  of  the 
entries  in  the  book  produced  with  the  other  books  and  memoranda, 
when  the  matters  were  not  fresh  in  his  memory,  could  not  make 
the  book  produced  a  quasi  original  book,  or  anything  more  than 
a  copy. 

The  Master,  however,  over-ruled  that  objection,  on  the  ground 
that  it  appeared  by  the  witness's  evidence  that  the  entries  in  the 
book  produced  were  copied  into  it  by  Kinnelly  from  books  aod 
memoranda  in  which  the  witness  from  time  to  time  made  entries  of 
transactions  while  fresh  in  his  memory ;  and  that  the  witness,  at  or 
shortly  after  the  respective  times  when  Kinnelly  had  copied  same 
into  the  books  produced,  used  to  compare  that  book  with  the  other 
books  and  memoranda. 

From  that  ruling  the  plaintiff  now  appealed. 


ChaUertony  and  Leech,  for  the  plaintiff. 

From  the  evidence  it  appears  that  the  copy  of  the  original  do- 
cuments was  not  made  by  the  witness  himself ;  or  inspected  by  him 
sufficiently  near  the  time  of  its  making  to  entitle  him  to  use  it  to 
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refresh  his  memory:  Jones  v.  Strand  (a);  Doe  v.  Perkins  {b), —  T.  T.  1864. 
[[Hates,  J.  In  Doe  v.  Perkins  the  non-production  of  the  original  ^"^^  ^  ^^ 
document  was  not  accounted  for.] — Burton  v.  Plummer(c). — 
[O'Brien,  J.  There  the  entries  were  admissible  as  originals.  But 
that  case  is  not  a  decision  that  thej  would  not  have  been  admissible 
if  tbej  had  not  been  made  while  they  were  fresh  in  the  witness's 
memory.] — So  far  as  the  maxim  ^^JExpressio  unius  est  exclusio 
aherius "  can  apply,  that  case  is  a  decision  to  that  effect.  The  law 
is  laid  down  to  the  same  effect  in  2  Taylor  on  Evidence^  4th  ed., 
p.  1195,  ss.  1264,  1265 ;  Home  v.  MacKenzie  (d)i  and  Beeek  v. 
Jones  {e).  The  non-production  of  the  original  document  has  been 
safficiently  accounted  for  to  allow  to  be  given  in  evidence  a  true 
copy  thereof,  if  the  original  was  evidence  per  se.  But  the  book 
produced  does  not  satisfy  the  rule  of  law  which  requires  the  docu- 
ment to  be  made  contemporaneously  by  the  witness  himself,  or  by 
some  one  under  his  inspection ;  or  to  be  made  at  such  a  time  that 
the  witness  can  swear  that  it  is  correct.  But  the  witness  here  did 
not  swear  that  he,  at  the  time  when  he  saw  this  copy,  had  such  a 
recollection  of  the  facts  stated  in  the  books  and  memoranda  from 
which  it  was  compiled  as  would  enable  him  to  verify  its  correctness ; 
he  should  be  able  to  swear  that  the  facts  stated  in  the  copy  were 
true,  to  his  own  recollection ;  yet  he  has  not  even  deposed  that  the 
facts  were  fresh  in  his  memory  at  the  time  when  the  original  docu- 
ments, of  which  the  book  produced  is  a  copy,  were  written. 


Carieton^  for  the  defendant. 

Tanner  v.  Taylor  [cited  in  Doe  v.  Perkins  (/)."]  The  plaintiff 
in  that  case  was  non-suited  because  he  had  the  original  document  at 
home ;  so  that  it  is  no  authority  on  the  point.  The  case  of  Doe  y. 
Perkins  itself  is  an  authority  for  the  defendant,  because  it  did  not 
appear  there  that  the  extracts  were  true  copies.  In  Burton  v. 
Plummer  the  second  entry  was  an  original,  not  a  copy,  because  it 
was  made  while  the  facts  were  fresh  in  the  witness's  memory.    The 


(a)  3  C.  &  P.  196. 
(c)2Ad.&  £1.841. 
(0  5  C.  B.  696. 


(*)  3  T.  Rep,  749. 
(<0  6  CL  &  Fin.  628. 
09  3  T.  Sep.  764. 
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T.  T.  1664.  observation  there  made  by  Fatteson,  J.,  in  hia  jadgment — "  that 

■  '  "the  best  evidence  must  be  produced  ;  and  that  role  appears  to  me 

TALBOT       "'*  ^  applicable,  whether  a  paper  be  produced  aa  evidence  in 

V,  "  itself,  or  used  merely  to  refresh  the  memory," — mast  be  taken 

tecvndum  mbjeclam  materiam  ;  and  meant  that  the  best  evidence 

in    that    case,    though    in    existence,    had    not    been    produced. — 

[O'Bbisr,  J.    The  second  part  of  the  judgment  of  Patteson,  3., 

certainly  qnaliBes  the  first  part.] — In  Home  v.  MaeKensie  (a)  this 

point  was  not  decided. 

Leech,  in  reply. 

A  witness,  who  has  sworn  simpljr  from  comparison  of  the  doca- 
ments  that  the  copy  is  correct,  has  ever  been  allowed  to  give  the 
evidence  tendered :  if  he  had  not  when  the  docnment  was  wriiteo  ■ 
memory  of  the  thing,  the  use  of  the  copy  would  be  to  create,  not  lo 
refresh,  his  memory  :  Surrough  v.  Martin  (fi). 

Cur.  adv.  vtUt. 

T.V.1864.       O'B""".''- 

June  24.  In  this  case,  which  was  argued  before  my  Brother  Hates  and 

myself,  we  are  of  opinion  that  the  Master's  ruling  was  correct  It 
appears  by  his  certificate  that  while  Flood,  a  witness  for  defendant, 
was  under  examination  as  to  certain  items  of  account,  a  bcxA 
containing  certain  memoranda  was  produced  to  him  to  refresh  bis 
memory  as  to  those  items.  The  memoranda  were  not  in  Flood's 
handwriting,  but  in  that  of  one  Einnelly ;  and  it  was  proved  thai 
they  were  exact  copies  of  original  entries  made  by  Flood  himself,  in 
another  book,  at  the  time  of  the  transactions  to  which  they  referred, 
and  when  they  were  fresh  in  his  memory.  Those  entries  were 
afterwards  copied  by  Kinnelly  into  the  book  produced,  and  some 
of  the  copies  were  made  two  or  three  months  after  the  originil 
entries.  The  copies  were  not  made  in  Flood's  presence,  but  were 
from  time  to  time  compared  by  him  with  the  entries  which  were  in 
the  original  bock  in  his  own  writing,  and  found  to  be  correct;  uid_ 
the  Master  was  satisfied  that  the  copies  in  the  book  produced  were 
correct.  The  non -production  of  the  original  book  in  which  Flood 
<>}  6  CL  &  Fin.  628.  (i)  2  Camp.  1 1 2. 
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had  made  the  entrias  was  accounted  for  bj  proving  that  it  had  been  T.  V.  1864. 
lost.    Under  these  circumstances  the  Master  ruled  that  Flood  might 
look  at  the  copies  in  the  book  produced  to  refresh  his  memory ; 
and  the  plaintiff  has  appealed  from  that  ruling. 

It  has  long  been  settled  that  a  witness  maj,  for  the  purpose 
of  refreshing  his  memory,  look  at  an  entry  in  his  own  handwriting, 
made  at  the  time  of  the  transaction  to  which  it  refers,  or  shortly 
afterwards  when  the  facts  were  fresh  in  his  recollection.  And  this 
has  been  extended  to  the  case  of  entries  which,  though  not  in  the 
witness's  handwriting,  were  either  made  in  his  presence,  and  read  by 
him  at  the  time  of  the  transactions,  or  were  read  and  examined  by 
bim  shortly  aftervrards  when  the  facts  were  fresh  in  his  recollection, 
and  when  be  was  enabled  to  ascertain  that  the  facts  stated  in  the 
entries  were  true.  These  principles  were  not  disputed  by  plaintiff's 
Counsel ;  but  they  contend  that  they  do  not  apply  to  the  present 
case,  because  the  entries  in  question  were  not  in  Flood's  hand- 
writing :  and  it  does  not  appear  that,  when  he  compared  them  with 
the  original  entries  in  his  own  handwriting,  he  had  such  a  recollec- 
tion of  the  facts  as  would  enable  him  to  ascertain  at  the.  time 
that  the  entries  were  true.  Independent  of  authority  upon  this 
particular  question,  it  appeared  to  us,  that  if  a  witness  could 
(for  the  purpose  of  refreshing  his  memory  as  to  any  transaction) 
look  at  a  document  which,  though  not  in  his  own  handwriting, 
was  read  and  examined  by  him  either  at  the  time  of  the  trans- 
action, or  shortly  afterwards  when  it  was  fresh  in  his  recol- 
lection, there  was  no  reason  in  pripciple  why,  when  that  original 
document  had  been  lost,  and  its  n  on -production  accounted  for,  a 
similar  rule  should  not  apply  to  a  document  proved  by  himself 
to  be  an  exact  copy  of  the  original,  and  to  have  been  compared 
by  him  with  it.  Plaintiff's  Counsel  have  referred  to  several  cases 
which  do  not  in  my  opinion  govern  the  present,  as  the  facts  were 
materially  different.  In  Doe  v.  Perkins  (a)  the  original  document, 
which  was  in  the  witness's  handwriting,  was  not  proved  to  have 
been  lost;  nor  was  its  non-production  accounted  for.  In  Tanner 
v.  Taylor  (cited  in  the  foregoing  case,  p.  754)  the  day-book,  in 


VOL.  17. 


(a)  3T.R.751. 


28  L 
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.  V.  1864.  which  the  witness  made  the  original  entry,  was  stated  hj  the 
>_— y—^      witness  not  to  be  lost,  but  to  have  been    left  bj  him  at  home; 
TALBOT       """^  *''^"  '"  '**"'  *'***  Baron  Legge  stated  the  rule  to  be  that, 
«■  if  tbe  witness  could  swear  positirel;  from  recollectioo  to  the  fact 

in  question,  and  onljr  used  the  paper  to  refresh  his  memory,  he 
might  do  so;  but  that  if  be  could  not  from  recollection  swear 
to  the  fact  further  than  finding  it  entered  in  the  book,  then  the 
original  should  have  been  produced.  Again,  in  Seeek  t.  Jontt  (a), 
the  book  in  which  tbe  original  entry  was  made  was  the  book  of 
a  private  bank,  for  the  n  on -production  of  which  no  reason  was 
given.  In  Burton  t.  Plummer  {b)  the  original  entry  was  made  by 
the  plaintiffs  in  a  waste-book,  which  was  copied  "day  by  day" 
into  a  ledger,  in  tbe  presence  of  the  witness,  who  checked  it; 
and  it  was  held  that  the  entry  in  the  ledger  was  in  the  nstnre 
of  an  entry  made  by  the  witness  himself;  it  having  been  made 
in  bis  presence,  and  checked  by  him  with  tbe  waste-book  from 
day  to  day;  and  that  therefore  the  witness  might  refer  to  tlie 
ledger,  even  though  the  waste-book  was  not  produced,  or  its 
non-production  accounted  for.  Flaintiff's  Counsel  rely  upon  tbe 
observations  of  Mr.  Justice  Fateson  in  that  case,  where  he  states 
that,  where  tbe  copy  of  an  entry  was  not  made  by  the  witness  con- 
temporaneously, it  was  not  admissible  for  the  purpose  of  refreshing 
tbe  witness's  memory;  but  tbe  reason  assigned  by  the  learned 
Judge  for  that  opiniou  shows  that  it  does  not  apply  to  the  case  now 
before  us.  He  states : — "  The  rule  ii,  that  the  best  evidence  must 
"be  produced  ;  and  that  rule  appears  to  be  applicable  whether  a 
"  paper  is  produced  as  evidence  in  itself,  or  used  merely  to  refresh 
"  the  memory."  In  the  case  now  before  us  the  original  document 
has  been  lost;  and  the  best  evidence  in  the  power  of  the  party, 
namely,  a  copy  proved  to  be  correct,  has  been  produced.  And  tbe 
rule  as  laid  down  by  Mr.  Justice  Pateson  would  imply  that,  where 
an  original  document,  if  produced,  might  have  been  referred  to  by  a 
witness  to  refresh  his  memory,  then  the  admissibility  of  a  copy  for 
that  purpose  rests  upon  the  same  principle  as  the  admissibility  of  a 
copy  of  a  document  that  would  bu  evidence  in  itself,  namely,  ihst 
(a)  5  C.  B.  6»3.  (i)  2  Ad.  t,  El.  343. 
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the  Don-production  of  tlie  original  should  be  accounted  for,  bj  proof  T.  Y.  1 864. 

- .     ,  -  .  ,_,  ,      ,        /.  Ill  Queen*8  Bench 

of  Its  loss,  or  otherwise.      That  rule  therefore  would  rather  support 

the  Master's  ruling  in  the  present  instance.  There  is,  however,  one 
case  cited  bj  plaintiff's  Counsel — Jones  v.  Stroud  (a) — where,  in  an 
action  for  slander,  the  witness  stated  that  he  could  not  find  the 
original  entry  which  he  made  at  the  time  of  the  slanderous  words 
complained  of;  that  it  was  illegible;  and  that  he  made  a  copy  six 
mooths  afterwards ;  and  where  Best,  C.  J.,  held  that  the  witness 
ehoald  not  be  allowed  to  refresh  his  memory  by  the  copy.  But 
it  appears  by  the  report  of  that  case  that  the  witness  immediately 
afterwards  produced  out  of  his  pocket  the  original  entry ;  and  it 
may  be  that  Best,  C.  J.,  refused  to  allow  the  copy  to  be  referred  to 
on  the  ground  that  the  non-production  of  the  original  was  not  satis- 
factorily accounted  for,  and  without  intending  to  lay  down  as  a 
general  rule  that  a  copy  could  not  be  referred  to,  even  though 
the  loss  of  the  original  was  proved.  If,  however,  that  case  is 
to  be  regarded  as  an  authority  for  such  a  rule,  it  is  directly 
opposed  by  the  decision  of  Lord  Cranworth  (when  Baron  Rolfe) 
in  the  case  of  Topham  v.  McGregor  (b),  which  was  not  cited 
in  the  argument  before  us,  but  which  my  Brother  Hates  has 
since  referred  to.  In  that  case  it  appeared  that  a  witness  (A  B) 
had  written  from  time  to  time  various  articles  for  a  newspaper 
editor,  relative  to  the  state  of  the  weather,  &c.  The  editor  of 
the  newspaper  proved  that  an  article  in  one  particular  newspaper 
produced  was  a  correct  transcript  of  the  original  manuscript  sent  to 
him  by  A  B,  and  that  such  original  manuscript  had  been  lost.  A  B 
stated  he  had  no  recollection  of  having  written  that  particular  ar- 
ticle, but  that  all  the  statements  made  in  such  article  were  true- 
It  was  proposed  to  read  the  article  as  evidence  in  itself,  which 
was  objected  to.  Baron  Rolfe  held  that  it  was  not  admissible  in 
e?idt;nce,  but  that  it  might  be  referred  to  by  the  witness  A  B, 
for  the  purpose  of  refreshing  his  memory*  That  case  appears  to 
Qs  a  clear  authority  in  defendiint's  favour  in  that  now  before  us. 
On  these  several  grounds  we  are  opinion  that  the  application 
to  set  aside  the  Master's  ruling  should  be  refused  ;  and  that  the 


(a)  2  C.  &  P.  196. 


ih)  1  Car.  &  K.  320. 


LOBD 


CnSACK. 
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T.  V.  1864.  witness  Flood  should  be  allowed,   for  the   purpose  of  refreshing 
Quteii'i  StHcli  ,.  ,,  ,  ,»,  ■■..1 

his  memorj,  to  look  at  and  use  such  of  the  entnes  in  the  book 

produced  as  the    Master  shall  be  satisfied   are  correct    copies  of 

origin&l  entries  made  by  Flood  in  the  original   book,   either  at 

the  time  of  the   transactions  to  which  such  entries  referred,  or 

while  BDch  transactions  were  fresh  in  bis  memory. 

Hates,,  J. 

I  quite  concur  in  the  rule  pronounced  by  my  Brother  O'Bbixn, 
I  think  he  was  correct  in  saying  that,  at  the  end  of  the  argnment, 
the  feeling  of  both  of  us  was  with  the  defendant  here,  upon  the 
reason  and  good  sense  of  the  matter.  All  that  we  desired  to 
have  was  the  support  of  an  authority.  I  was  fortunate  enough 
therefore  to  lay  my  hand  on  the  one  referred  to.  There  is  do 
doubt  that  the  original  entry,  if  it  could  have  been  produced, 
might  have  been  used  "to  refresh  the  memory  of  the  witness." 
That  is  a  very  inaccurate  expression,  beeanse  in  nine  cases  out 
of  ten  the  witness's  memory  is  not  at  all  refreshed:  he  looks  at 
it  again  and  again,  and  he  recollects  nothing  of  the  transaction; 
but,  seeing  that  it  is  in  his  own  handwriting,  he  gives  credit 
to  the  truth  and  accuracy  of  bis  habits;  and,  though  bis  me- 
mory is  a  perfect  blank,  he  nevertheless  undertakes  to  swear  to 
the  accuracy  of  his  entry.  I  do  not  see  on  what  sound  prin- 
ciples he  should  not  be  allowed  to  do  the  same  thing,  if  it  be 
proved  to  his  satisfaction,  especially  after  the  original  document 
has  been  lost,  that  the  one  before  him  is  a  true  copy  of  iL 
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Queen's  Bench 


WILLIAM  GORRIE  and  others 

V. 

FRANCIS  H.  WOODLEY.* 


Nov.  la 


Demusreh. — Second  count : — And  the  plaintiffs  complain  that  an  A  gaarantee 
agreement  in  writing  was  made  by  and  between  the  plaintiffs  into  in  the 
and  the   defendant,  in  the   words   and   figures   following,   that  is  terms^*— 

KG  say Gentlemen.— 

*<  Haymoont-house,  Carrigtwohill,  March  12th,  1864."  Considering 

that  you  have 

"  R.  Meiklejohn  &  Son.  employed   W. 

F.    as    your 

"  Gentlemen, — Considering   that  you    have    employed   William  agent,  I  here- 
by agree,  and 

^^Fitzmaurice  as  your  agent,  I  hereby  agree  and  bind,  and  oblige  bind    and 

oblige,  as  can- 

^'as  cautioner   for   the   whole   intromissions,    actings,    and   doings  tioncr  for  the 

whole     intro- 

^ of  the   said    William   Fitzmaurice  as  your  agent;  *it  being  un-  missions,  act- 

"derstood   however   that   the   above   cautionary  obligation  is  not  in|s*  of     the 
"to  exceed   the  sum  of  £100  sterling. — I  am,   gentlemen,   your  aa jouragent • 

"obedient  servant,  Framcis  H.  Woodley."  it  being  under- 

'  stood  however 

And  the  plaintiffs  aver  that  the  persons  in  the  said  agreement  that  the  above 
*^  -TO  cautionary 

described  as  R.  Meiklejohn  &  Son  are  the  plaintiffs,  and  the  person  obligation    is 

not  to  exceed 
described  as  Francis  H.  Woodley  is  the  defendant ;   and  that  the  the    sum    of 

£100  sterling, 
plaintiffs  did  employ  and  appoint   the   said  William    Fitzmaurice  —I  am,  gen- 

_  tlemen,    your 

as  their  agent ;  and  afterwards  from  time  to  time,  while  he  was  obedient  serv- 

ant  V  H  W^  " 

80  aeting  as  their  agent  in  the  course  of  his  employment,  as  such      J    '    '  / 

agent,  supplied  to  the  said   William   Fitzmaurice,  in  his  capacity  ^  ^'  ^'  ^^d 
*^*^  r       y    g^j^     against 

as  agent  as  aforesaid,  goods  on  credit ;  and  there  is  now  due  to  F.  H.  W.,  for 

goods  supplied 

the  plaintiffs  from  him  as  such  agent,  on  account  of  the  said  goods,  to  W.  F..  as 

their    agent, 

the  sum  of  £98.  10s.  7d. — [general  averment  of  the  performance  since  the  date 

of  the  guaran- 
tee— 
Held,  that  the  action  lay. 

Held  also,  that  the  terms  were  of  themselves  sufficiently  intelligible. 

The  parties  to  whom  the  guarantee  was  given  were  named  as  K.  M.  &  Son.  In 
the  plamt  the  plaintiffs  were  described  as  W.  Y.,  C.  H.,  and  J.  P.,  trading  a 
R.  M.  &  Sod. 

Held,  that  the  names  of  the  plaintiffs  sufficiently  appeared  on  the  face  of  the 
gaarantee. 

*  Before  Lefro  y,  C.  J.,  0*Bribk,  and  Hates,  JJ. 
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M.  T.  1664.  of  conditions  precedent] — jret  neither  the  said  William  FitziDaurice 
i_  nor  the  defendant  has  paid  the  said  sum  to  the  plaintiffs. 

Demurrer  thereto.* 


W.  O'Bri. 


n  support  of  the  demurrer. 


Water*  (with  Exham),  contra.      , 

In  this  guarantee  the  words  "  considering  that  yon  bare  em- 
ployed  W.  F.  as  your  agent "  do  not  necessarily  import  only  an 
executed  consideration.  They  may  he  Tairly  construed  so  as"  to 
imply  a  concurrent  or  an  executory  consideration.  And  if  they  are 
ambiguous,  and  capahle  of  either  construction,  the  Court  must,  "*U 
ret  magit  valeat  quant  ptrtat,"  give  them  that  construction  which 
will  upholif  the  pleading ;  and  on  the  trial  parol  testimony  must  be 
admitted,  to  show  what  was  the  real  consideration  upon  which  the 
parties  contracted.  In  GoJdshede  v.  Siean  (a)  the  guarantee  wu 
in  these  words — "  In  consideration  of  your  having  tkii  dag  ad- 
vanced the  sum  of  £750,  we  undertake,"_dtc.}  and  it  was  held  that 
the  instrument  was  sufficiently  ambiguous  to  admit  of  evidence 
being  given  to  show  that  the  advance  was  not  a  past  one,  but 
was  made  simultaneously  with  the  execution  of  the  guarantee.     In 

(o)  1  Excb.  154. 


*  Tbe  foUoiting  points  were  noted  for  ivgniiieiit:—E"ii3t;  that  there  is  no  con. 
■ideration  ahowD  for  the  alleged  promiae  of  the  defendant;  and  the  coniidetaikin, 
if  any,  is  a  past  and  executed  conaideration,  not  funndcd  upon  any  reqaest,  and  not 
capable  of  anpporiing  the  promise. 

Second ;  that  the  terms  of  the  nriting  in  the  connt  mentioned  are  inseDiible 
and  nnintelligible,  and  do  not  males  any  contract. 

Third;  that  auch  lenos  are  those  of  a  foreign  law;  and  their  meaning,  or  the 
intention  of  the  parties  to  create  a  contract  of  guarantee,  is  not  ahoim  b;  the 

Fonrthj  that  there  is  no  auSdent  memorandnm  or  note  in  writing  of  the  anp- 
posed  contract,  the  names  of  the  plaintiSa  not  being  contained  therein. 

Fiftb ;  that  tbe  alleged  agreement  does  not  extend  to  or  comprehend  th« 
supposed  breach. 

Sixth ;  that  it  does  not  appear  the  defendant  bad  any  notice  of  tbe  goodi 
being  supplied  to  the  principal ;  and  it  is  not  ahown  tbat  he  knen  of  the  uatun  or 
course  of  the  agency  baaineaa,  or  that  the  delivery  of  the  goods  on  credit  lo  the 
principal  was  within  the  coarse  of  said  hnsinesa ;  and  that  as  a  inrety  he  ought  not 
to  be  affected  by  the  alleged  breach. 
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Butcher  y.  Stewart  (a)  the  terms  of  the  guarantee  were: — "In  M.  T.  1864. 

Queen's  Bench 
"  consideration  of  your  having  released  the  above-named  defendant     * , ' 

QOKBIE 

'*fTom  custody,  I  hereby  engage,"  &c.     The  Court  decided  that  that  ^^ 

agreement  might  be  read  to  be,  as  it  really  was,  prospective.     The     woodley. 
case  of  Steele  v.  ffoe  (6)  was  also  an  action  on  a  guarantee,  in  these 
words: — *'In  consideration  of  your  having  resigned  the  office  of, 
&C.,  I  herekur  agree,"  &c.;  and  Pateson,  J.,  delivering  judgment, 
said: — ^*'We  think  that  the  words,  in  their  ordinary  acceptation,  are 
**  capable  of  expressing  either  a  past  or  a  concurrent  consideration  ; 
^'and,  as  upon  one  construction  the  instrument  is  void,  the  other  is 
"to  be  adopted  which  makes  it  valid.     Therefore  in  several  cases 
words  which  primarily,  as  in  the  present  case,  import  only  a  past 
or  executed  consideration,  have  been  construed  as  implying  a  con- 
curreot  or  future  sense;  they  should  be  so  construed  here.     The 
words  ''considering  that  you  have  employed,'!  hereby,"  &c.,  may 
mean  a  concurrent  consideration,  viz.,  the  appointment  made  con- 
temporaneously with  the  guarantee  ;  or  a  prospective  consideration, 
namely,  the  continuance  by  the  plaintiffs  of  the  agent's  employment. 
Subsequent  averments  in  the  plaint  show  that  either  one  or  other  of 
these  considerations  was  that  upon  which  the  plaintiff  and  defendant 
acted.    It  is  averred  '*  that  the  plaintiffs  did  employ  and  appoint  the 
said  W.  F.  as  their  agent."     This  averment  points  to  an  employment 
contemporaneous  with  the  making  of  the  promise  by  the  defendants. 
Again,  it  is  averred  that  "  afterwards,  from  time  to  time,  while  he 
'*  was  so  acting  as  their  agent,  in  the  course  of,  &c.,  supplied  to  the 
"said  W.  F.,"  &c.;  showing  that  W.  F.  was  continued  by  the  plain- 
tiffs in  bis  employment  as  agent,  and  fairly  suggesting  that  that 
continuance  was  the  consideration  for  the  contract  of  guarantee. 
At  all  events,   these  two  averments   raise    sufficient    ambiguity, 
touching  the  meaning  which  these  words  were  intended  to  bear, 
to  disable  the  Court  from  saying  that  they  mean  nothing  but  a  past 
consideration ;  and  as  the  other  two  interpretations  are  possible,  the 
Court,  acting  on  the  authority  of  Steele  v.  Boe^  will  adopt  that  con- 
stmction  which  will  uphold  the  pleading  :  Buckley  y,  Kieman  (e). 

(a)  1 1  M.  &  W.  857.  (6)  14  Q.  B.  431. 

(c)  7  Ir.  Com.  Law  Bep.  75. 
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M.*,T.  1864.  On  this  point,  Colbourne  y.  Dawson  (a),  Bainhridgev.  Wade{b), 
^,,     y       >      and  Hoad  v.  Grace  (c),  were  also  cited. 

The  terms  of  the  writing  are  not  insensible.     The  words  "  cau- 

wooDLEY.    tion"  and  "cautionary"  are  knowi\  to  the  law,  and'mean  ** security/* 

^  and  "  given  as  security  ;"  Fitzherberfs  Nat.   Brev.,  p.  63 — Writ 

^'  Cautione  admiUendd  ;'*  Tomiins*  Law  Diet.,  tit.  *'  Cautione  admit- 

iendd,"     The  words  '*  cautionary  obligation"  plainly  me/in  obligation 

given  as  a  security  or  gtiarantee. 

This  is  not  a  foreign  contract,  but  an  Irish  one.  In  the  plaint 
the  defendant  is  described  as  of  Hay  mount- house,  Carrigtwohill,  in 
the  county  of  Cork.  There  the  contract  was  made,  and  so  must  be 
construed  according  to  the  lex  loci. 

Further,  the  plaintiffs*  names  are  sufficiently  set  forth  iu  the 
guarantee.  In  the  title  of  the  plaint  they  are  stated  as  trading  as 
Robert  Meiklejohn  &  Son ;  the  guarantee  is  addressed  to  R.  Meikle- 
John  &  Son ;  and  there  is  a  positive  averment  '*  that  the  persons 
described  as  R.  Meiklejohn  &  Son  are  the  plaintiffs." 

The  breach  is  well  laid.     The  averment  in  the  plaint  that  the 
plaintiffs,  while  W.  F.  was  so  acting  **  as  their  agent,  in  the  course 
"  of  his  employment  as  such  agent  supplied  to  the  said  W.  F.,  in  his 
"  capacity  as  such  agent  as  aforesaid,  goods  on  credit,"  is  equivalent 
to  an  averment  that  the  nature  and  course  of  the  agency  was  that 
the  principals  should  supply  goods  on  credit  to  the  agent.     It  is  not 
necessary  to  aver  that  it  was  his  duty  to  pay  for  the  goods.    To 
raise  an  obligation  of  duty  it  is  sufficient  for  the  pleader  to  state  the 
facts  which  create  the  duty ;  and  the  Court  will  then  imply  it  from 
those  facts :  Brown  v.  Mallett  (d) ;  Metealf  v.  Heiherington  (e). 
From  the  facts  stated  here  the  Court  will  imply  that  it  was  the 
agent's  duty  to  pay  for  the  goods  supplied ;  and  the  breach  of  non- 
payment by  him  is  within  the  scope  of  the  guarantee. 

To  aver  notice  of  goods  supplied  to  the  principal  debtor  is  not 
necessary  :  Cutter  v.  Southern  (f)^  which  decides  that  *'  if  a  man  be 
"bound  to  another  to  indemnify  him  against  the  acts  of  a  third 

(a)  10  C.  B.  765.  {ft)  16  Q.  B.  89. 

(c)  7  H.  &  N.  494;  S.  C,  31  Law  Jonr.,  Exch.  96. 

((/)  4  C.  B.  615.  (c)  11  Ezch.  271. 

CO  1  Saund.  116. 
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**  person,  no  notice  is  necessary  to  be  given  bj  tbe  obligee  to  the  M.  T.  1 864. 
^'  obligor  of  these  acts.**     The  objection  that  ''  it  is  not  shown  that     ^»    ^    .^^ 
"  the  defendant  knew  the  nature  or  course  of  the  agencj  business, 
*'or  that  the  delivery  of  goods  on  credit  to  the  agent  was  within  the    wooplst. 
''ooorse  of  said  business,"  is  untenable.      It  may  be  tested  thus — 
the  defendant  could  not  plead  that  at  the  time  of  making  the  con- 
tract he  did  not  know  the  nature  or  course  of  the  said  agency.  Such 
a  defence  woald  be  bad,  on  the  principle  that  no  man  shall  stultify 
himself  by  pleading  incapacity.     The  defendant  must  be  presumed 
to  have  known   what  he  was  doing  when  he  entered  into  the 
contract. 


(yBrien,  in  reply. 

Cur,  adv.  vuli. 


LWBOY,  C.  J.  ^  y^  1^54^ 

In  this  case  we  are  of  opinion  that  the  demurrer  should  be  over-       '^^*  ^^' 
ruled.    It   is  an  action  of  contract,  founded   upon  an  agreement 
that,  in  consideration  of  Mr.  Fitzmaurice  being  appointed  as  an 
agent,  the  defendant  should  become  his  security  for  any  default 
which  should  occur  in  the  course  of  his  agency.     Several  objections 
were  taken  to  the  plaint,  namely,  that  the  contract  was  in  the  terms 
of  a  foreign  law,  and  some  others  of  no  importance.     But  the  main 
objection,  and  the  only  one  that  deserved  any  consideration,  was, 
that  the  consideration  stated  was  a  bygone  consideration.  It  appears 
however  to  be  a  principle  established  by  the  authorities  that  if,  from 
the  circumstances  stated  as  attendant  on  or  preceding  the  making  of 
the  contract,  and  which  under  the  old  rules  of  pleading  might  have 
heen  termed  the  colloquium^  there  is  enough  to  show  that  the  consi- 
deration, though  apparently  a  past  consideration,  was  in  truth  and 
reality  a  concurrent  consideration  with  the  promises  upon  which  the 
party  was  sued,  or  the  engagement  under  which  he  made  himself 
liable,  that  would  be  sufficient  to  support  the  action.     Cases  to  this 
effect  were  cited  as  decided  in  the  Courts  of  Queen's  Bench  and 
Exchequer  in  England,  establishing  this  principle  beyond  a  doubt — 
that  if,  from  the  circumstances  attending  or  preceding  the  contract, 

or  appearing  on  the  face  of  the  contract  itself,  there  Is  enough 
VOL.  17.  29  L 
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M.  y.  1664.  to  show  that  the  consideration,  though  spparentlr  %  peat  consi' 
QmttnUBtneh    ,        .  .  ,      .  , 

— V deration,  was  in  truth  either  an  antecedent  or  a  concurrent  con- 

^  sideration,  that  is  enough  to  make  the  defendant  liable.     Here  the 

wooDi^T.  words  were — "  Considering  that  yon  have  appointed  soch  an  one 
"  jrour  agent,  I  undertake  to  be  his  cautionary  to  the  whole  amount 
"  of  bis  defaults,"  and  with  a  number  of  other  liabilities.  The  very 
terms — "considering  that  you  havo  appointed  him  your  agent" — 
what  do  they  mean  ?  It  would  be  no  consideration  if  it  bad  not 
been  as  a  return  for  the  appointment  to  the  agency;  and  if  therefore 
the  appointment  to  the  agency,  or  at  least  the  agreement  to  appoint 
Mr.  Fiizmaurice  the  agent,  had  not  been  concurrent,  and  formed  the 
consideration  for  the  defendant  making  himself  liable  for  the  agent's 
defaults,  the  transuction  would  have  been  nugatory.  One  rule  laid 
down  by  the  authorities  is  that,  if  the  document  is  susceptible  of  a 
construction  which  will  support  the  transaction,  it  should  receire 
that  construction ;  because  it  is  not  to  be  imagined  that  the  parties 
wonld  go  through  the  form  of  entering  into  a  contract  which  would 
be  unavailing  of  itself;  for  it  wonld  be  no  considera^on  if  it  was  a 
past  consideration.  Therefore,  taking  the  very  words — "connderiog 
that  yon  have  appointed  him  your  agent," — I  come  to  the  conclusion 
that  wliat  the  facts  state  and  the  language  would  warrant  one  to  as- 
sume is  this,  namely,  that  in  consideration,  and  upon  the  conuderation 
of  your  appointing  him  your  agent,  I  will  be  his  security  for  bis 
faithful  conduct;  and  finding  that  you  have  appointed  him  your 
agent,  in  pursuance  of  the  arrangement  made,  I  now  become  hia 
cautionary.  In  short,  as  one  case  put  it,  it  appears  that  escb 
party  was  speaking ;  or  the  same  thing  would  not  appear  a  put 
transaction,  or  a  transaction  in  reference  to  an  antecedent  occasion. 
One  party  says,  "  If  you  appoint  him  your  agent,  I  will  be  answer- 
able." The  other  says,  "I  have  appointed  him  my  agent;  and 
therefore  I  look  to  you  for  his  security."  The  transaction  itself 
makes  that  apparently  a  past  consideration,  which  was  really  the 
very  motive  and  ground  upon  which  the  party  made  himself  liable- 
Several  cases  were  cited  in  which  that  principle  of  construction  hod 
been  applied,  and  founded  upon  this  rule  of  good  sense,  that  the 
parties  are  not  to  be  implied  to  have  made  a  nugatory  contract;  for 
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if  the  consideration  was  a  past  one,  it  was  no  contract  at  all.  M.  V.  1864. 

Therefore,  if  we  can  do  so  reasonably,  we  must  give  to  the  words     -^^   , 

a  construction  which  will  support  the  contract. 

Upon  these  grounds  it  appears  to  me  that  we  should  overrule  the     wooolet. 
demarrer,  which  alleged  that  there  was  no  valuable  consideration, 
as  the  consideration  was  past. 

O'Brien,  J. 

I  concur  with  mj  Lobd  Chief  Justice  that  the  demurrer  should 
be  overruled.  One  ground  of  demurrer  relied  on  is,  that  the 
contract  as  set  out  in  the  summons  and  plaint  is  unintelligible, 
by  reason  of  terms  of  foreign  law  (viz.,  ^^ cautioner**  and  •*  intro' 
missions  ")  being  used  in  it,  without  any  averment  or  explanation  of 
their  meaning.  This  objection  cannot  be  sustained.  It  will  be 
seen  from  some  of  the  dictionaries,  &c.,  to  which  we  were  referred, 
that  one  meaning  of  the  word  *'  cautioner "  (even  in  the  .English 
language)  is  "security." — [^See  also  FitzherherVs  Natura  Brevium, 
p.  63,  as  to  a  writ  for  accepting  caution.] — And  it  is  clear  upon  the 
document  itself,  and  without  any  other  averment,  that  the  word 
^^ cautioner**  is  used  in  this  sense.  With  respect  to  the  word 
^^intromissions/*  its  literal  meaning  in  the  English  language  is 
'^the  action  of  sending  in."  Its  signification  as  a  term  of  Scottish 
law  is  stated  to  be  "  intermeddling  with  the  effects  of  another;"  but, 
without  averring  or  resorting  to  such  latter  meaning,  the  agreement 
is  made  perfectly  intelligible  by  the  use  of  the  words  **  actings  and 
doings"  in  immediate  connection  with  the  word  *^  intromission;** 
and  the  clear  meaning  of  the  document  is,  that  defendant  was  to  be 
security  to  plaintiffs  for  the  acts  and  conduct  of  Fitzmaurice  as  their 
agent.  Another  ground  of  demurrer  has  been  relied  on,  which  is 
still  more  untenable — namely,  that  the  ,names  of  the  plaintiffs  are 
not  contained  in  the  agreement,  and  that,  therefore,  there  is  no 
sufficient  memorandum  in  writing  of  the  agreement  to  satisfy  the 
Statute  of  Frauds.  In  answer  to  this  objection,  it  is  enough  to 
refer  to  the  summons  and  plaint,  which  sets  out  the  agreement  as 
addressed  to  "  R.  Meiklejohn  &  Son,"  and  then  states  that  plaintiffs 
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,  are  the  persons  deecribed  in  that  agreement  as  "  R.  Meiklejobn  and 
'  Son." 

Defendant's  Counsel  have  however  nrged,  aa  further  grounds  of 
demarrer,  that  the  consideration  stated  in  the  agreement  is  a  past 
consideration  (namely,  the  plaintiffs'  previous  employment  of  Fiti< 
maurica  as  their  agent),  without  averring  that  such  consideration 
was  moved,  or  the  employment  induced,  by  defendant's  request  ;  and 
that  accordingly  such  consideration  is  not  sufficient  to  support. a 
contract  for  a  guarantee.  And  Counsel  further  urge  that  the 
breach  complained  of  in  the  summons  and  plaint  (being  in  respect 
of  goods ' supplied  after  the  agreement}  was  not  within  the  terms  of 
the  agreement,  which  did  not  relate  to  future  supplies,  or  to  the 
subsequent  dealings  between  Fitzmaurice  and  plaintiffs.  During 
part  of  the  argument  I  entertained  some  donbt  as  to  these  ob- 
jections; but  I  am  now  clearly  of  opinion  that  they  also  should 
be  overruled.  It  is  true,  that  in  order  to  sustain  an  action  on  a 
guarantee,  there  must  have  been  for  it  either  a  past  consideration 
moved  by  the  previous  request  of  the  guarantor,  or  else  a  concurrent 
or  future  consideration.  Flaintiff''s  Counsel  at  first  relied  upon  the 
19  &  20  Vie.,  c.  97,  e.  3,  under  which  it  is  no  longer  requisite  thai 
the  consideration  for  a  contract  of  guarantee  should  appear  in 
writing ;  but  it  was  afterwards  conceded  by  Counsel  that  this 
provision  would  not  affect  the  present  argument.  The  statute  dis- 
pensed with  the  necessity  of  such  consideration  appearing  in  writing, 
but  not  with  the  necessity  of  there  being  ia  fact  good  consideratioD 
for  such  a  contract.  And  the  summons  and  plaint  before  us  does 
not  contain  any  averment  of  considerution  other  than  that  whiob 
appeals  upon  the  document  itself.  Plaintiffs'  Counsel  accordingly 
contend  that  the  consiiltinition  appearing  on  the  document  before  ta 
is  a  concurrent  eofuideration.  And  I  think  that  to  be  its  true 
construction.  We  were  referred,  amongst  oiher  cases,  to  Steele  y. 
Hoe  {a),  which  is  a  strong  authority  in  plaintiffs'  favour.  In  that 
case  a  letter  of  March  1845,  on  which  the  plaintiff  relied,  wm 
written  lo  him  by  tlie  defendant,  as  follows : — "In  eontideration  of 
"  your  having  resigned  the  office  of  deacon,  &c.,  I  hereby  agree  to 
(a)  U  Q.  B.  431. 
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GOHRIE 

V, 

WOODLET. 


''bold  myself  responsible  for  the  payment  of  £150,  due  to  the  Rev.  M.  Y.  1864. 

,,,  Me«  *,.  1-11  Pill  Queen's  Bench 

*'J.  K.,  &c.  &c.  And  ]t  was  contended,  but  unsuccessfully,  that 
the  consideratiao  appearing  on  that  letter  was  insufficient,  being  a 
past  coDsideration  without  request.  Pateson,  J.,  in  delivering  the 
jadgment  of  the  Court,  stated  : — "  We  think  that  the  words  in  their 
'*  ordinary  acceptance  are  capable  of  expressing  either  a  past  or  a 
"concurrent  consideration  ;  and  as  upon  one  construction  the  in- 
"  strament  is  void,  the  other  is  to  be  adopted  which  makes  it  valid. 
''The  expression  that  a  promise  is  founded  upon  a  consideration 
**  conveys  the  notion  that  the  consideration  precedes  the  promise  in 
^  the  mind  of  the  party  making  the  promise — he  promises  because 
"  the  consideration  exists :  and  this  form  of  expression  is  shown  by 
''the  authorities  to  have  been  frequently  used  when  the  considera- 
"  tioD  and  the  promise  are  concurrent.  Each  side  of  a  contract  is 
*' consideration  or  promise,  according  to  the  party  speaking  of  it; 
"  and  if  each  party  were  to  put  into  writing  his  own  promise,  each 
"side  of  the  contract  would  in  turn  appear  to  have  preceded  the 
**  other,  though  both  formed  one  agreement ;  the  plaintiff  might 
"  write,  '  you  having  guaranteed,  I  resign ;'  and  the  defendant^ 
"'you  having  resigned,  I  guarantee.'"  He  then  referred  to  pre- 
vious decisions,  to  show  that  the  construction  he  stated  should  be 
adopted,  being  one  of  which  the  document  was  capable,  and  the 
presumption  being  that  the  parties  did  not  intend  their  act  should 
be  void.  He  also  stated  that  extrinsic  evidence  was  not  required  for 
8Qch  construction,  but  would  be  requisite  for  the  party  alleging  that 
the  instrument  ought  to  be  held  void.  It  appears  to  me  that  the 
decision  and  principles  of  that  case  govern  the  present.  The  form 
of  expression  in  the  document  before  us,  "  considering  that  you 
have  employed  W.  Fitzmaurice  as  your  agent,"  is  (as  regards  the 
question  of  past  or  concurrent  consideration)  almost  identical  with 
the  form  used  in  the  letter  in  Steele  v.  Hoe  ;  and  there  were  more 
grounds  for  implying  a  past  consideration  in  that  case,  where  the 
subject-matter  was  the  resignation  of  an  office,  than  in  the  present, 
where  the  consideration — namely,  the  employment  of  an  agent — is  to 
a  certain  extent  of  a  continuing  character.  It  may  well  be  said  in 
the  present  case  (for  reasons  similar  to  those  put  by  Mr.  Justice 


230  COMMON  LAW  REPORTS. 

M.  Y.  1864.  Fateson  with  respect  to  that  before  him),  that  the  docnment  ibonld 
be  construed  ag  importing,  on  pIsintifTs'  part,  the  statement,  "Yon 
haviog  guaranteed,  I  employ  ;"  and  on  defendant's  part,  the  state- 
ment, "  You  having  employed,  I  guarantee." 

With  reapeot  to  the  objection  that  the  guarantee  given  b;  the 
agreement  before  us  did  not  refer  to  the  future  actions  or  doings 
of  Fitzmaurice  aa  plaintiffs'  agent,  and  that  accordingly  the  hresch 
relied  on  was  not  within  the  agreement,  I  think  it  clear,  upon 
the  document  itself,  that  it  includes  such  future  transactions.  This 
indeed  almost  necessarily  follows  from  holding  tlmt  plaintiffs'  eni> 
ployment  of  FiUmaurice  as  agent  was  a  concurrent  consideration, 
from  the  very  subject-matter  of  the  guarantee — namely.  File- 
maurice's  aeliont  and  doingt  as  such  agent.  It  is  also  to  be 
implied  from  the  provision  that  the  obligation  "  was  not  to  exceed 
the  sum  of  £100."  In  the  case  oi Bainbridge  v.  Wade{a),  where 
the  guarantee  relied  on  was  in  these  terms :  "  Sir, — I  hereby 
*'  guarantee  the  payment  of  any  sum  or  sums  of  money  due  to  yon 
"from  Mr.  A.  L.  of  B ,  the  amount  not  to  exceed  at  any  time  the 
."sum  of  £100,"  it  was  held  by  Lord  Campbell,  Coleridge,  J.,  uid 
'Wightman,  J.,  that  the  document  itself,  without  resorting  to  any 
extrinsio  evidence,  should  be  construed  as  referring  to  future  debts; 
and  the  provision  limiting  (he  amount  to  £100  was  relied  on  in 
support  of  that  construction.  Again,  in  the  case  of  Hood  t. 
Grace [b)  the  guarantee  sued  on  was  as  follows:  "Gentlemen,— 
*'  As  Mr.  D.  informs  me  you  require  some  person  as  guarantee  for 
"  goods  supplied  to  him  by  you  in  his  business,  I  have  no  ohjectian 
"  to  act  as  such  for  payment  of  your  account ;"  and  the  Court  were 
of  opinion  that  the  guarantee  was  one  for  goods  "  to  be  soppUed;" 
and  that  the  words  "payment  of  your  account"  meant  "yaor 
account  when  you  have  supplied  the  goods." 

It  has  been  also  objected  by  defendant's  Counsel,  that  it  does  not 
appear  from  the  summons  and  pliunt  that  the  defendant  knew  of  the 
nature  or  course  of  the  agency  business ;  or  that  the  delivery  of  goods 
to  the  agent  on  credit  was  within  the  course  of  business ;  or  tbit 
the  defendant  had  any  no^ce  of  the  goods  being  so  supplied.  But 
(a)  16  Q.  B.  69.  (4)  7  H.  4  N.  4«. 
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the  sammons  and  plaint  states  that,  in  the  course  of  Fitzmaurice's  M.  v.  1864. 

Queen*  sBeneh, 
emplojment  as  agent,  the  goods  were  supplied  to  him  on  credit,  m     w. — >^~^ 

GORRIB 

his  capacity  as  agent.     And  I  think  this  statement  sufficient  to 

bring  the  case  prima  facte  within  the  terms  of  the  guarantee.    If 

the  sopplying  of  goods  on  credit,  and  Fitzmaurice's  duly  accounting 

for  them  to  the  plaintiffs,  was  not  properly  within  the  course   of 

the  agency  business,  or  of  Fitzmaurice's  employment  as  agent,  the 

defendant  should  have  raised  that  question  by  plea  or  traverse. 

Bat  if  in  fact  such  supplying  of  goods  was  within  said  agency 

bnsiDess  or  employment,  I  see  no  grounds  whatever  for  contending 

that  defendant's  liability  on  his  guarantee  would  be  avoided  either 

by  his  Ignorance  of  the  nature  or  course  of  such  business,  or  of  the 

supplying  of  goods  on  credit,  or  by  the  fact  of  his  not  having 

got  notice  of  the  goods  being  so  supplied. 

In  my  opinion,  therefore,  all  the  grounds  of  demurrer  relied 
on  are  unsuatiunable. 


Hates,  J. 

It  has  been  objected  to  the  plaintiffs'  pleading  that  the  contract 
on  which  he  relies  has  not  been  set  out  according  to  its  legal  effect, 
bat  in  h^BC  verba.  On  that  point  I  cannot  do  better  than  cite  the 
expressions  of  Joy,  C.  B.,  in  Dawson  v.  Baldwin  (a) : — "  The 
*' plaintiff,  it  is  said,  has  not  stated  the  covenant  on  which  he 
"  has  brought  bis  action  ;  but  he  has  stated  a  covenant  in  the  words 
'*  used  in  the  lease,  from  which  that  other  covenant  is  sought  to  be 
^implied,  and  it  is  insisted  that  this  is  not  enough;  that  the 
*'  plaintiff  ought  to  have  set  out  the  covenant  on  which  he  relies, 
**not  in  the  words  used,  but  according  to  its  legal  effect  as  a 
'^general  principle;  that  is  quite  correct.  But  still,  it  is  not 
^  necessary  to  state  the  legal  effect  of  a  covenant,  if  that  be  apparent 
"  from  the  words.  If  it  be  presented  to  the  mind  of  the  Court,  that 
"this  is  the  covenant  on  which  the  party  sues,  it  is  not  necessary 
"also  to  aver  that  it  is  that  which  the  Court  sees  it  must  be." 

It  is  well  settled  also  that,  in  order  to  arrive  at  the  true  meaning 
of  a  contract,  we  may  look  not  only  at  the  words  of  the  contract,  but 

(a)  Hay  &  Ir.  24, 31. 
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[.  V.  1864.  at  the  situation  and  circumatancea  of  the  parties  at  the  time  it 

>-— ,—  ■'     which  it  is  entered  into  as  appearing  on  the  face  of  the  pleading 

y  demurred  to :  Bainbridge  v.    Wade.      It  is  true  that  tbe  words 

voODLET.    in   the   gaarantee,    "Considering  that  you    have    employed    Ur. 

Fitzmaurice  as   your    agent,"  might,  standing  by  themseWea,  be 

nnderstood  as  referring  to  a  bygone  transaction ;  bnt  when  I,  fiod 

that  in  the  very  next  sentence  the  pleader  states  that  the  plaintiff} 

**  did  employ  Fitzmaurice  as  their  agent,  and  did  afterwards,  from 

"  time  to  time  while  so  acting  as  their  agent,  supply  him  with  goods 

"  on  credit,"  I  am  led  (o  the  conclusion  that  the  gaarantee  and  the 

employment  were  parts  of  the  aam^  transaction,  and  that  it  was  not 

until  after  Fitzmaurice  had  filled  the  position  of  a  guaranteed  agent 

that  the  goods  were  supplied  to  ^him. 

I  am,  therefore,  of  opinion  that  the  point  ought  to  be  ruled 
for  the  plaintiff. 
Hon.— As  to  coDtinniDK  goarsnteei,  tee  Wood  t.  PneitHtr  (2  L.  B.,  Ex.  66). 


-  V.  1863. 
Tee.  17, 19. 
.  y.  1864. 
Fib.  17. 


MICHAEL  MURPHY  and  CHARLES  HENRY  JAMES, 

Official  Assignees,  and  JAMES  WHELAN,  Trade  Assignee  of 

JOHN  SKELLY  a  Bankrupt.' 

JOHN  KEEFE. 


le  defonduit  Dcmukkek. — The  first  count  of  the  summons  and  plaint  wu  ii 
uTODt  of  at-  trover,  for  the  conversion  by  the  defendant  to  hia  own  use  of  thi 
■  TndgiDBnt  800^*  °^  "•"  plwntiffs,  as  assignees  of  John  Skelly. 

unat  A,  bat 

lnotfiletbeiraiTMitpi]rBiiantto2D&2l  Vir...  c  60,1.  334.  Defendaiit  marked 
jgmenc  within  Iwentj-oae  dajs  after  the  execution  of  Ibe  wamnl,  duly  regUured 
id  jadgment,  and  levied  the  amount  of  hia  debt  bj  writ  oTfi.  fa.  SubHqoently  A 
came  a  banknipt,  and  hii  auigceea  sued  defendant  to  recover  tbe  goods. 


*B«fon  0381X11,  Hatbs,  and  FiTzoiaAut,  JJ. 
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Second  count: — Trover,  for  the  conversion  by  the  defendant  to  M.  Y.  1863. 
his  own  use  of  the  goods  of  John   Skellj,  before  he  became  a     ^^ — s<-«— ^ 
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bankrupt,  to  the  damage  of  the  plaintiffs,  as  such  assignees,  of 


Third  count: — Trespass,  for  seizing  and  taking  the  goods  of 
John  Skellj,  before  he  became  a  bankrupt,  and  carrying  away 
and  disposing  of  those  goods  to  the  defendant's  own  use,  to  the 
damage,  &c. 

Fourth  count : — Detention  of  the  goods  of  the  plaintiffs,  as  such 
assignees. 

Fifth  count: — Common  count  for  money  had  and  received  by 
the  defendant  for  the  use  of  the  plaintiffs. 

Defence  (pleaded  separately  to  each  count): — That,  before  the 
commission  of  the  said  acts  complained  of,  or  any  of  them,  and 
before  the  said  John  Skelly  had  been  adjudged  a  bankrupt,  he 
the  defendant  theretofore,  to  wit,  on  the  5th  day  of  April  1862, 
and  in  or  as  of  Hilary  Term  1862,  by  the  consideration '  and 
judgment  of  her  Majesty's  Court  of  Common  Pleas  in  Ireland, 
to  wit,  at  Dublin,  recovered  against  the  said  John  Skelly  a  certain 
debt  of  £1207.  Os.  4d.,  besides  £2.  2s.  8d.  damages,  by  reason 
of  the  detaining  of  said  debt,  together  with  £1  costs  of  regis- 
tration, as  by  the  record  of  said  Court  appears ;  and  which  said 
jodgment  was  duly  entered  in  the  said  last-mentioned  Court  on 
the  day  next  after  the  execution  of  the  bond  and  warrant  attached, 
and  afterwards  duly  registered  pursuant  to  the  Act  of  the  7  &  8 
Fte.,  c.  90 »  and  the  defendant  avers  that,  afterwards  and  before 
the  said  John  Skelly  became  or  was  adjudged  a  bankrupt,  and 
whilst  he  was  in  possession  of  the  said  goods  and  chattels,  to 
wit,  on  the  17th  day  of  February  1663,  he  the  said  defendant, 
in  order  to  obtain  payment  of  the  said  judgment,  which  was  in 
fall  force  and  unsatisfied,  sued  out  a  certain  writ  of  our  Lady 
the  Qaeen,  and  called  a  writ  of  ^.  /a.,  directed  to  the  Sheriff  of 
the  county  of  the  city  of  Dublin,  whereby  the  said  Sheriff  was 
commanded,  &c.,  and  which  said  writ  was  afterwards,  and  before 
the  delivery  thereof  to  the  Sheriff,  marked  to  levy  £546.  1 2s.  lOd., 
certified  to  be  due  on  foot  of  the  said  judgment.    And  the  de- 

VOL.  17  30  L 


KEEFE. 


234 


COMMON  LAW  REPORTS. 


ASSIGNEES 

OF  SKELLT 

V. 


M.  y.  1863.  fendant  avers  that  afterwards,   and  before  the  said  John  Skelly 

Queen*tBeneh,   _  _,  ,,w.,i»^.  ^ 

became  a  bankrupt,  to  wit,  on  the  17th  day  of  February  1863, 

said  writ  was  delivered  to  the  Sheriff  to  be  duly  executed;  and 
thereupon,  by  virtue  of  said  writ,  and  in  due  execution  thereof,  the 
said  Sheriff  did  afterwards,  and  before  the  said  John  Skelly  became 
a  bankrupt,  to  wit,  on  the  17th  day  of  February  1863,  in  order 
to  levy  the  moneys  by  the  said  indorsement  on  said  writ  directed 
to  be  levied,  lawfully  seize  and  take  in  execution  certain  goods  and 
chattels  of  the  said  John  Skelly,  then  being  and  found  within 
his  bailiwick;  which  said  goods  and  chattels  so  seized  are  the 
same  and  the  only  goods  in  the  summons  and  plaint  mentioned. 
And  the  defendant  avers  that,  afterwards,  by  virtue  of  the  said 
writ,  and  in  due  execution  thereof,  and  before  the  filing  of  any 
petition  in  bankruptcy  against  the  said  John  Skelly,  the  said  Sheriff 
sold  the  said  goods  and  chattels  in  the  said  plaint  mentioned,  and  by 
such  sale  made  and  levied  the  sum  of  £383.  5s.  3d.  towards  satisfac- 
tion* of  the  said  debt,  damages,  and  costs  aforesaid  ;  and  that,  before 
or  at  the  times  of  the  said  seizure  and  sale,  or  either  of  them,  the 
defendant  had  not  any  notice  of  any  prior  act  of  bankruptcy  by  the 
said  John  Skelly  committed.  And  the  defendant  avers  that  the 
said  judgment  was,  at  the  said  last-mentioned  times,  and  still  is, 
in  full  force  and  effect,  and  that  the  said  goods  and  chattels  so 
seized  as  aforesaid  are  those  mentioned  in  the  plaint;  and  that 
the  moneys  levied  under  and  by  virtue  of  said  writ  were  all  paid 
to  the  defendant  long  previous  to  the  filing  of  the  said  petition 
under  which  the  plaintiffs  were  so  appointed  assignees  as  aforesaid, 
and  before  the  bankruptcy ;  which  are  the  said  several  causes  of 
action  in  the  plaint  complained  of. 

And  the  defendant  avers  that,  save  as  aforesaid,  and  by  causing 
the  said  writ  o^  fi.fa,  to  be  so  sued  forth  as  aforesaid,  and  thereby 
causing  the  said  goods  to  be  sold  thereunder,  as  he  lawfully  might, 
as  aforesaid,  he  in  nowise  committed  the  said  acts  so  complained  of 
in  the  said  summons  and  plaint ;  nor  did  he  receive  any  money  for 
the  use  of  the  said  Michael  Murphy,  Charles  Henry  James,  and 
James  Whelan. 

Replication: — That  the  writ  otjl.fa.  in  the  said  defence  men- 
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tiooed  was  sued  out  upon  a  judgment  entered  up  on  the  5th  day  of  M.  V.  1863. 
April  1862,  bj  the  said  defendant  against  the  said  Skellj,  upon  and  ^-  "_f 

by  virtue  of  a  certain  warrant  of  attorney  to  confess  judgment  in  a         ««.  ttv 

OF  SKSLLx 

personal  action,  executed  to  the  defendant  by  the  said  John  Skelly  v, 

after  the  passing  and  commencement  of  the  20  &  21  Fife,  c.  60,  to 
wit,  on  the  4th  of  April  1862;  and  the  plaintiffs  aver  that  the 
said  warrant  of  attorney,  or  a  true  copy  thereof,  and  of  the  attes- 
tation thereof,   was  not  within   twenty-one  days  next  after  the 
execution  of  the  said  warrant  of  attorney  filed,  together  with  an 
affidavit  of  the  time  of  the  execution  thereof,  with  the  proper  officer 
in  her  Majesty's  Court  of  Common  Pleas  in  Ireland,  in  which 
Court  the  said  judgment  Was  entered  up  on  the  said  warrant  of 
attorney.     And  the  plaintiffs  aver  that  a  petition  of  bankruptcy  was 
duly  filed  against  the  said  John  Skelly  in  the  Court  of  Bankruptcy 
and  Insolvency  in   Ireland,  upon   which   petition   the  said  John 
Skelly  was  afterwards,  to  wit,  on  the  20th  day  of  March    1863, 
daly  adjudged  a  bankrupt.     And  the  plaintiffs  aver  that,  by  reason 
of  the  premises,  the  said  warrant  of  attorney  was  and  must  be 
deemed  and  taken  to  be  null  and  void^  and  of  no  effect  in  law; 
and  the  said  judgment  so  entered  up  under  and  by  virtue  thereof, 
and  also  the  writ  of  fi,  fa.  in  said  defence  mentioned,  as  well  as 
the  sale  thereunder^  were  and  must  be  deemed  and  taken  to  be  also 
null  and  void  to  all  intents  and  purposes  whatsoever* 

To  this  replication  the  defendant  demurred,  and  the  principal 
points  noted  for  argument  were  the  following: — 

That,  as  it  is  admitted  by  the  replication  that  the  judgment  was 
duly  registered  pursuant  to  the  provisions  of  the  Irish  Bankrupt 
and  Insolvent  Act  1857,  in  the  proper  office  of  the  Registrar  of 
Judgments,  within  twenty-one  days  from  the  execution  of  the  said 
warrant  and  the  entering  and  signing  of  said  judgment,  it  was  not 
imperative  on  the  defendant  to  have  filed,  when  filing  the  warrant, 
any  affidavit  stating  the  time  of  its  execution. 

That  the  replication  avers  no  facts  from  which  it  can  be  neces- 
sarily inferred  that  the  said  judgment  and  writ  of  ^.  /a.,  admittedly 
valid  and  in  force  as  in  the  defence  stated,  have  become  by  reason 
of  the  bankruptcy  void. 
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M.  V.  1863.       That  the  replication  does  not  show  that  Skelly  was  at  any  time  a 

Queen's  Bench         _  ,  .  ,     .      , 

< /— ~^     trader,  or  subject  to  the  bankrupt  laws ;  or  that  the  said  judgment 
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OP  SKELLT    ^^  ^"^  ^^^"  f^'  ^^^^  ^^^^  ^y  *°y  order  set  aside. 

V*  That  the   warrant  of  attorney  had  been  duly  acted  on  and 

exhausted,  and  all  the  acts  justified  by  the  said  defence  done,  and 
the  moneys  therein.mentioned  received,  long  before  the  adjudication 
in  the  replication  mentioned. 

That  even  if  the  judgment  became  void,  yet  as  no  demand  of  the 
proceeds  [has  been  made  on  the  defendant,  or  averred,  plaintiffs 
cannot  now  sustain  any  of  the  counts  in  the  plaint,  and  should  have 
brought  a  special  action  on  the  statute. 

That  the  plaintiffs  do  not  by  the  replication  maintain  their  plaint 
in  each  and  every  count. 

P,  Martin  and  Heron^  in  support  of  the  demurrer. 

The  bankrupt's  assignees  contend  in  substance  that  every  judg- 
ment creditor  who  obtained  a  judgment  on  foot  of  a  bond  and 
warrant  of  attorney  is  bound,  not  merely  to  enter  up  and  register 
such  judgment   within    twenty-one   days    from    the  time   of  the 
execution  of  the  bond  and   warrant,  but  that  he  is  also  bound, 
at  the  time  of  filing  the  warrant,  to  file  an  affidavit,  stating  that 
which  is  apparent  on  the  face  of  the  warrant  itself,  namely,  the  time 
of  the  execution  of  that  warrant.    If  that  doctrine  be  established, 
it  will  place  creditors  and  Sheriffs  in  great  danger ;  for  the  assignees 
contend  that,  though  execution  on  such  a  judgment  may  have  been 
completed  by  sale  and  payment  long  before  any  act  of  bankruptcy, 
yet  the  bankrupt  and  his  assignees  may  at  any  distance  of  time 
afterwards  turn  upon  the  creditor  and  sue  him  and  the  Sheriff,  in 
trespass  or  trover,  for  acts  committed  under  the  Ji.  fa.  while  it  was 
in  full  force.     The  3  &  4  Ftc,  c.  105,  ss.  10  to  15,  show  that  the 
Legislature's  object,  in  respect  to  warrants  of  attorney,  was  to 
prevent  a  trader  appearing  to  be  wealthier  than  he  really  was,  and 
being  thereby  enabled  to  contract  debts  upon  fabe  appearances ;  and, 
as  a  remedy  that  Act  provides  that  warrants  of  attorney  shall  be 
void  as  against  the  general  creditors  of  the  cognisor  at  the  end  of 
twenty-one  days,  unless  the  holder  of  the  warrant  has  used  it  so  as 
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to  exempt  it  from  being  what  the  statute  calls  a  *' secret"  warrant—  M.  V.  1863. 

^,    _    .  ,    .    ,  .         ,  ,  .      Queen'a  Bench 

u  e.,  anless  he  has  filed  it  or  entered  judgment  upon  it  within 

the  space  of  twenty-one  days,  and  registered  it,  so  as  to  thus  give 

notice  to  the  whole  world  of  its  existence.     On  reading  these  sec-  v. 

tioDfl,  before  referred  to,  of  the  3  &  4  Ftc,  c.  105,  which  is  in  nowise 

repealed  in  connection  with  sections  334,  335,  and  336  of  the  present 

Irish  Bankrupt  and  Insolvent  Act,  it  is  clear  the  law  remains  the 

same  as  it  was,  and  no  change  therein  was  intended ;  the  object  of 

both  is  to  guard  against  secret  warrants. 

The  present  Bankrupt  Act  has,  however,  it  may  be  said,  eased 

the  creditor  in  this  way.     Section  334  enables  him  to  file,  if  he 

pleases,  an  affidavit  stating  the  time  of  the  execution  of  his  warrant, 

and  then  not  to  at  once  enter  up  his  judgment ;  but  by  thus  filing 

his  warrant,  with  an  affidavit,  to  give  the  world  notice  of  the 

existence  of  the  debt,  and  of  the  position  of  the  trader  who  is  his 

debtor.    The  plaintiffs,  however,  seek  to  construe  section  334  alone 

and  without  the  light  thrown  upon  it  by  the  previous  Act,  and  the 

other  sections  which  follow  in  the  present  Act ;  and  they  say  it  re- 

eoacts  by  the  words  of  incorporation  *'  in  manner  and  form  provided 

by  the  Act"  3  &  4  Ftc,  c.  105,  s.  12,  the  necessity  of  filing,  at  the 

same  time  with  the  warrant  of  attorney,  an  affidavit  stating  the 

time  of  the  execution  of  the  warrant ;  and  that  if  this  be  not  done 

they  contend  that,  though  at  the  time  when  the  debtor  gives  the 

warrant  he  may  not  be  a  trader,  or  subject  to  the  bankrupt  laws, 

yet,  if  after  a  time  he  becomes  a  trader  and  then  a  bankrupt,  his 

assignees  have  a  right  to  treat  such  warrant,  and  any  judgment 

entered  up  thereon,  as  absolutely  null  and  void  ab  initio j  and  to  sue 

as  trespassers  any  persons  who  may  have  issued  or  acted  under  any 

writ  of  execution  thereon  levied,  perchance  ten  years,  before  the 

accruer  of  their  title ;  nay,  further  to  sustain  their  pleadings,  they 

most  show  that  the  omission  to  file  the  affidavit  of  the  time  at  which 

the  warrant  was  executed,  makes  the  warrant  null  and  void  even  as 

against  Shelly.     There  is,  however,  an  unbroken  chain  of  authority 

showing  that  the  words  '*  fraudulent,  null,  and  void,"  in  that  334th 

section,  must  be  read  as  being  so  merely  as  against  the  assignees. 

The  3  G.  4,  c.  39,  s.  4,  has  received  a  similar  interpretation : 
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M.  y.  1863.  Morris  v.  Mellin  (a) ;  Bennett  v.  Daniel  {h)  ;  Davis  v.  Eyton  (r). 

^.^.^.y '  The  doctrine  laid  down  in  these  cases  has  been  sanctioned  by  the 

OF  SKELLY  P^^^^^^s^^^^  ^^  ^^®  7   6r.   4,  c.  57,  s.  33.     There  has  been   a  like 

V.  decision  on  similar  words  in  the  3  &  4  Fic,  c.  145,  s.  13:   Conlan 

1L£EFE 

Y.  M*Anaspie(d),  The  analogous  provision  of  the  12  &  13  Vic, 
c.  106,  s.  137,  which  is  far  stronger  than  the  section  of  the  Irish 
Bankrupt  Act,  as  it  does  not  contain  the  word  fraudulent,  Las  also 
been  made  the  subject  of  a  recent  decision:  Bryan  v.  Child (e). 
The  20  &  21  Ftc,  c.  60,  s.  334,  contains  the  word  ''fraudulent," 
the  insertion  of  which  shows  that  even,  without  any  authoritj  on 
the  subject,  that  the  warrant,  as  Alderson,  B.,  says  in  Bryan  v. 
Childf  cannot  be  void  as  against  the  trader  himself.  That  section 
must  be  read  ''fraudulent,  null,  and  void,**  as  against  the  assignees; 
and,  adopting  that  construction  of  the  statute,  the  assignees  have 
no  right  of  action  under  the  circumstances  conceded  in  this  case. 
The  judgment  was  obtained  with  Skelly's  assent  on  a  warrant  of 
attorney,  and  the  execution  was  completed  long  before  any  act 
of  bankruptcy  was  committed.  The  assignees  cannot  maintain 
this  action  unless  they  had  a  right  to  the  possession  of  the  goods, 
or  the  possession  itself.  They  have  not  any  constructive  possession 
under  the  statute,  which  means,  not  that  the  warrant  shall  be 
absolutely  void,  but  that  it  is  voidable  in  the  election  of  the  as- 
signees. Such  words  must  always  be  construed  in  ease  of  the  public. 
The  first  class  of  cases  on  this  subject  are  on  ecclesiastical  leases : 
Lincoln  College's  case  (f),  collected  in  Malins  v.  Freeman  (g) ; 
Bex  V.  The  Inhabitants  of  St.  Nicholas  in  Ipswich  (A).  The  cases 
in  which  similar  words  have  also  been  construed  to  mean  voidable, 
even  in  cases  of  contract  and  policies  of  insurance  will  be  found  in 
Armstrong  v.  Turguand  (t).  The  principles  upon  which  fraudulent 
preferences  come  within  the  bankrupt  laws  are  strongly  in  favour  of 
the  defendant.     When  a  fraudulent  preference  has  been  given,  the 

(a)  6  B.  &  Cr.  446.  (6)  10  B.  &  Cr.  500. 

(c)  7  BiDg.  154.  ((/)  10  It.  Law  Rep.  285. 

(<)  5  Ezch.  Rep.  368.  (J)  3  Rep.  53  a,  and  58  a. 

ig)  4  Bing.,  N.  C.  395.  (A)  Burrow's  Set.  Cas.  91. 

(t)  9  If.  Com.  Law  Rep.  44. 
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properly  is  not  divested  out  of  the  transferee  until  the  assignees  M.  V.  1863. 

n                   i.       1   1               1         <      1      •       1               Queen's  Bench 
elect  to  treat  the  preference  as  fraudulent,  and  such  election  has  no     y— » 

ASSIGNEES 

relation  back,  so  as  to  avoid  it  ab  initio  :  Stevenson  v.  Newen-         skelly 

kam  (a).    Other  cases  also  establish  that  the  property  passes  in  the  v. 

sobject-matter  and  vests,  and  the  assignees  acquire  a  title  only  from 

the  time  at  which  they  made  the  demand,  then  and  not  till  then  is 

the  property  divested :  Morewood  v.  South  Yorkshire  Railway  and 

River  Dun  Co,  (b).    So,  in  the  present  case,  before  the  assignees 

could  make  any  election,  the  sale  was  complete,  and  the  property 

was  gone.     The  transaction  was  not  void  ab  initio.    The  title  of 

the  assignees  flows  only  from  the  statute.     They  took  nothing  but 

the  bankrupt's  property,  and  his  rights  of  action  in  relation  thereto. 

If  the  judgment  was  void  as  against  the  trader  himself — that  is  to 

say,  as  against  the  whole  world — the  assignees  have  his  right  of 

action,  but  even  then   they  cannot  succeed  on   these  pleadings. 

Assignees  cannot  maintain  trover  for  goods  converted  before  any 

act  of  bankruptcy  was  committed :  Brook  v.  Mitchell  (c).     In  that 

case,  though  in  it  a  right  of  property  was  expressly  vested  in  the 

assignees  under  the  express  words  of  the  3  G,  4,  c.  39>  it  was  held 

that  they  could  not  recover ;  and  there  it  was  averred  the  debtor  was 

a  trader  at  the  time  of  the  execution.     The  construction  contended 

for  by  the  plaintiffs  opens  the  door  to  frauds,  as,  suppose  seven 

years  elapsed  between  the  completion  of  the  execution  and  the 

bankruptcy.     The  judgment  creditor,  being  barred  by  the  Statute 

of  Limitations,  could  not  prove  for  his  debt.     The  right  of  action 

vested  in  the  assignees  would,  however,  enable  them  to  recover,  and 

if  the  debtor'd  estate  produced  anything  beyond  20s.  in  the  £1,  the 

surplus  would  go  to  the  bankrupt,  and  the  original  creditor  would 

be  defrauded.    In  Brook  v.  Mitchell  it  is  suggested,  that  if  the 

assignees  had  any  remedy  it  was  only  by  a  special  action  in  case 

upon  the  statute.     When  title  of  assignees  arises,  they  may  take 

the  property  if  it  be  in  existence ;  but  if  sold,  they  have  no  remedy—^ 

per  Lord  Wensleydale,  in  Billiter  v.  Young  {d).     The  decision  in 

(a)  13  C.  B.  302.  (b)  3  H.  &  N.  79a 

(c)  8  Scott,  739 ;  S.  C,  6  Bing.,  N.  C.  349. 
((0  6  Ell.  &  61.  1. 
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M.  y.  1 863.   Young  v.  Billiter  (a)  overrules  the  previous  decision  of  the  majoritjr 

!! ^, VL     of  the  Exchequer  Chamber  in  England  in  the  last  cases ;  and  the 

principles  laid  down  in  that  case  of  the  Lords  clearly  establish  the 
V,  principles  before  contended  for,  and  show  this  action  cannot  be 

maintained.     Even  on  the  strictest  and  most  literal  construction  of 


1^  R.  K.  xf£0 


the  statute,  the  warrant  of  attorney  does  not  become  void  until  the 
end  of  the  twentj-one  days;  so  that  a  judgment  entered  upon  it, 
as  here,  before  the  warrant  has  spent  its  force,  must  be  good  and  in 
force,  as  averred  in  the  defence.     It  has  been  decided  upon  analo- 
gous words  of  the  Bill  of  Sales  Act,  in  Banbury  v.  White  (6),  that, 
though  the  bill  of  sale  be  bad  from  defective  registration,  a  sale  had 
within  the  twenty-one  days  is  good.     The  first  count,  which  avers 
that  the  property  is  in  the  assignees,  cannot  be  maintained,  because 
that  property  was  sold  and  converted  long  before  the  bankruptcy; 
and  it  is  thereby  assumed  that  the  property,  and  not  the  right  of  ac- 
tion, vested  in  them.    The  second  count  relies  upon  a  cause  of  action 
perfect  and  complete  in  the  time  of  the  bankrupt.     But  the  facts 
stated  in  the  defence  show  that  the  acts  were  done  with  his  leave 
and  license.     The  third  count,  in  trespass,  supposes  an  act  wrongful 
at  the  time  when  it  was  done.     But  it  cannot  be  supposed  that  the 
acts  were  illegal  as  against  the  bankrupt  himself;  for  the  defendant 
only  put  in  motion  a  Court  of  competent  jurisdiction.     The  fourth 
count  charges  the  defendant  with   detaining  goods  which  never 
came  into  his  possession  at  alK     Then,  the  first  objection  to  the 
count  for  money  had  and  received  is,  that  it  does  not  say  that 
the  money  was  had  and  received  to  the  use  of  the  plaintiffs  at 
assignees. — [Fitzgbbald,  J.     They  sue  as  assignees,  and  only  in 
that  character.] — Well,  then,  the  substantive  objection  to  the  count 
is,  that,  if  the  act  was  not  wrongful  as  against  the  assignees,  the 
money  was  not  received  to  their  use :  per  Cresswell,  J.,  in  Billiter  v. 
Young  (c). — [Fitzgerald,  J.     Does  not  your  argument  come  to 
this,  *^  true  it  is  that  the  warrant  and  judgment  are  void  as  against 
the  assignees,  yet  they  get  no  benefit  from  that  circumstance  ?^]— 
It  might  have  happened  that  the  property  was  in  the  possession  of 

(a)  8  H.  of  L.  Cas.  682. 
(6)  11  W,  Rep.,  Exch.  785;  S.  C„  2  H.  &  C.  300. 

(c)  6  £1.  &  Bl.  27. 
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the  Sheriff  at  the  time  when  the  bankraptcj -occurred,  and  that  he  M.  Y.  1863. 
executed  a  bill  of  sale  to  the  trader.      On  an  application   made     ^-    y      • 

A  OCT /IW V'Rfl 

to  the  Court  to  set  aside  the  judgment,  on  the  ground  that  the         skelly 
warrant    was    void,   the    assignees    might    obtain    relief — [Fitz-  v* 

GERALD,  J.,  referred  to  the  20  &  21  Vic.^  c.  60,  s.  330.] — 
Certainlj  that  section  shows  that  there  might  be  serious  incon- 
Tenience  if  the  trader  does  not  file  the  affidavit  at  the  time  he  files 
the  warrant.  The  case  of  Nicholson  v.  Gooch  (a)  shows  that 
the  monej  must,  at  the  time  when  it  was  received^  bear  the 
character  of  money  had  and  received  to  the  use  of  the  assignees. 
If  such  a  count  would  lie  at  all,  it  would  be  for  money  had  and 
received  to  the  use  of  the  bankrupt ;  and,  as  his  right  of  action 
would  pass  to  the  assignees,  it  might  be  contended  perhaps  that 
they  had  a  right  to  sue,  according  to  the  decision  in  Brook  v. 
MiteheU{h).  But  that  decision  turned  on  the  construction  of  the 
section  of  the  English  Act  (3  G>  4,  c.  39),  which  is  different  from 
the  Irish  one.  Again,  on  these  pleadings  the  plaintiffs  cannot  rely 
on  the  count  for  money  had  and  received ;  they  have  based  their 
case  in  tort  really.  The  defendant  has  traversed  the  count  in  tort. 
The  plaintiffs  have  filed  a  general  replication  to  all  the  defences, 
and  it  must  support  each  and  every  count  in  the  plaint. — 
[CBhien,  J.  It  may  be  taken  distributively.  We  have  decided 
that,  in  the  case  of  Mercer  v.  O^Reilly  {c\  in  the  Court  of  Exchequer 
Chamber.  The  replication  is  to  be  considered  as  separately  ap- 
plicable to  each  count  or  defence.] — All  the  English  authorities 
show  that  if  a  general  replication  fails  to  sustain  any  one  count, 
the  whole  replication  is  bad :  Ch,  Plead.,  7th  ed.,  p.  764 ;  Com. 
Dig^  tit.  Pleader,  Replication,  F.  25 ;  Trueman  v.  Hurst  {d). — 
[O'Brien,  J.  Does  not  the  20  &  21  Vic,  c.  60,  s.  334  incorporate 
the  3  &  4  Fife.,  c.  105,  s.  13? — Fitzqerald,  J.  Do  not  the  words 
"in  manner  and  form/'  &c.,  incorporate  the  provision  rendering  it 
necessary  to  file  the  affidavit,  as  well  as  the  warrant?] — Yes, 
bat  then  section  334  deals  with  warrants  and  cognovits  ;  so  that,  if 
the  plaintiffs'  construction  is  true,  cognovits  would  be  void  though 

(a)  5  £1.  &  Bl.  999.  (6)  8  Scott,  739. 

(«)  13  Ir.  Com.  Law  Bep.  153.       ^  (d)  1  T.  Bep.  40. 

VOL.  17.  31  L 
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M.  y.  1863.  filed  within  twenty-one  days^    But  section  332  shows  that  the  law* 
Queen*8  Bench  _  .  .  ,       . 

< V— — ^     as  to  them  remains  as  it  was  previously. 

ASSIGNEES 
OF  SKELLY 

V.  Meldon,  and  C  R,  Barry,  contra. 

The  object  of  the  20  &  21  Vic,  c.  60,  was  to  prevent  one  creditor 

gaining,  by  a  secret   arrangement  with   the   common   debtor,  an 

4  advantage  over  the  other  creditors.     In  order  to  secure  publicity, 

section  334  requires,  not  only  that  any  defeasance  shall  be  written 
on  the  same  paper  as  the  warrant,  but  that  the  warrant  of  attorney 
shall  be  void  unless  filed  within  twenty-one  days  next  after  the 
execution  thereof  in  manner  and  form  provided  by  the  3  &  4 
Vic,  c.  105,  s.  12 ;  that  is  to  say,  unless,  along  with  the  warrant 
of  attorney,  there  is  filed  an  afiidavit  of  the  time  of  the  execution 
thereof.  The  analogous  Act  in  England  has  been  construed  with 
great  strictness :  Dillon  v.  Edwards  (a) ;  Acraman  v.  Herniman  (6). 
The  words  of  sections  333  and  334  being  the  same  in  this  respect, 
the  judgment  is  void  as  well  as  the  warrant  of  attorney:  Orry, 
Devin  (c),  so  that  trover  will  lie ;  and  can  be  maintained  by  the 
assignees  against  the  execution  creditor:  Rush  v.  Baker  (d). 
No  demand  is  necessary ;  Summersett  v.  Jarvis  (e) :  nor  is  it 
necessary  to  aver  in  the  pleadings  a  demand  aAd  refusal ;  Nixon  v. 
Jenkins  (f).  Sections  334,  335,  and  336  deal  with  three  distinct 
classes  of  things,  and  put  them  on  different  footings.  By  section 
334  the  transaction,  though  completed  before  the  act  of  bankruptcy, 
is  made  void  ab  initio.  Nor  is  Billiter  v.  Young  {g)  a^decision 
against  the  plaintiffs,  because  the  Act  on  which  that  case  was 
decided  made  the  warrant  void  only  ax  against  the  assignees, 
whereas  section  334  makes  it  "  fraudulent,  null,  and  void  to  all 
intents  and  purposes  whatsoever"  These  words  cannot  be  con- 
strued to  mean  ^'  voidable  at  the  election  of  the  assignees ;"  but  to 
each  word  must  be  given  its  own  meaning,  even  though  incon- 
veniences may  result  thence:    Warburton   v.  Loveland{h)\  ap- 

(a)  2  M.  &  Payne,  550.  (6)  16  Q.  B.  998. 

(c)  9  Ir.  Com.  Law  Rep.  100.  {d)  2  Str.  996. 


(«)  3  Br.  &  Bing.  2.  (f)  2  H.  Bl.  135. 

{g)  6  El.  &  Bl.  1.  (A)  1  H.  &.Br.  648. 
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proTed   of  in    Grey  v.   Pearson  (ja).     Section   334   describes    a  M.V.I  863. 

well-known  species   of    secUVity — namely,   a  general  warrant   of     '^— — > ' 

attorney  to  confess  judgment  in  any  personal  action.    The  language  skelly 

of  section  336  may  be  large  enough  to  embrace  all  judgments,  but  t?. 

could  not  over-ride  the  precise  and  positive  words  of  section  334, 

unless  it  said  that  all  judgments  duly  registered  should  be   held 

valid.     If  the   defendant   is   right    in    his   contention,  it   is  only 

necessary  to  register  the  judgment  within  twenty -one  days,  though 

the  judgment-creditor  might  all  that  time  have  in  his  pocket  the 

defeasance,  the  concealment  of  which  the  statute  meant  to  guard 

against,  lest  it  should  be  used  for  purposes  of  improper  preference, 

or  be  produced  only  to  save  the  property  from  being  swallowed  up 

by  the  bankruptcy.     Section  335  applies  to  cases  in  which  a  plaint 

has  been  in   fact   issued,  either  bona  fide  or  in  order  to   evade 

the  provisions  of  section  334.     Farrow  v.  Mayes  {b)  is  an  express 

authority  that  the  count  for  money  had  and  received  will  lie. — 

[FiTzoEBALD,  J.     That  case  was  decided  before  Billiter  v.  Young 

had  gone  to  the  House  of  Lords.] — Yes,  but  Billiter  y.  Young  was 

conversant  with  a  voluntary  conveyance   to  secure  an  antecedent 

debt,  which  it  was  not  wrong  for  the  grantee  to  take,  nor  had  he  to 

do  any  act  in  order  to  complete  his  title.     But  here  the  defendant 

was  bound  to  comply  with  the  statute,  by  filing  the  affidavit  along 

^ith  the  warrant  of  attorney.     Besides,  Billiter  v.    Young  only 

bears  on  the  counts  in  trover. — [Fitzgerald,  J.     With  reference 

to  the  present  case,  Billiter  v.  Young  is  valuable  only  for  certain 

dicta^  not  for  the  decision.] — Again,  section  334  is  substantially 

the  same  as  the  12  <&  13  Ftc,  c.  106,  s.  136,  which  has  the  same 

effect  as  the  previous  enactments,  save  that  it  contains  no  exception 

in  favour  of  judgments  entered  up  within  the  twenty-one  days: 

Arch.  Bank.,  Uth  ed.,  p.  334 ;  Shelf,  Bank.^  3rd  ed.,  p.  335.  Then, 

section  336  is  a  general  provision,  to  the  effect  that  all  judgments, 

no  matter  how  obtained,  must  be  registered  within  the  twenty-one 

days,  except  where  the  warrant  of  attorney  has  already  been  duly 

filed — [Hates,   J.     Section   334,   though   it  levels  the   warrant, 

if  not  duly  filed,   says   nothing   about  the  judgment  entered  up 

(a)  6  H.  of  L.  Cas.  76.  (6)  18  Q.  B.  516. 
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M.  V.  1863.  thereon.     But  does  not  section  336  prostrate  the  judgment  also, 

^1 ,, f     and  thus  apply  to  all  cases  except  these  of  judgments  entered  upon 

warrants  of  attorney  duly  filed  ?] — The  language  of  section  334  is 
positive,  and  would  be  without  meaning  unless  the  judgment 
entered  up  on  the  void  warrant  was  itself  also  void.  That  the 
proceeds  of  the  execution  were  paid  over  prior  to  the  act  of 
bankruptcy  does  not  protect  the  defendant:  Biffin  v.  Yorke{ay. 


ASSIGNEES 
OF  8KELLT 
V. 
&EEFS. 


Heron^  in  reply. 

Sections  335  and  336  gave  to  the*  assignees  a  statutory  right 
to  bring  an  action  for  money  had  and  received,  so  that  it  cannot 
have  been  contemplated  by  section  334 ;  and  the  Sheriff  and  exe- 
cution-creditor were  not  trespassers  ab  initio^  so  that  trover  would 
not  lie  at  all  unless  the  right  to  bring  that  action  was  expressly 
created  by  statute.  In  the  three  cases  cited,  Morris  v.  Mellin  {b\ 
Bennett  v.  Daniel  (c),  and  Conlan  v.  M^Anaspie  {d)j  as  well  as 
in  Doolan  v.  Reynolds  (tf),  the  question  came  before  the  Court,  not 
upon  demurrer,  but  upon  a  motion  to  set  aside  the  judgment ;  and 
the  reason  why  the  question  arose  in  that  form  is,  that  trover  and 
trespass  do  not  lie  at  all.  Those  cases  were  followed  by  Aireton  v. 
Davis  (/J.  After  the  bankruptcy,  the  assignees  cannot  recover 
in  trover,  if  the  bankrupt  himself  could  not  impeach  the  transaction, 
unless  the  delivery  took  place  after  the  bankruptcy:  Wilson  v. 
Whitaker  {g) ;  Ward  v.  Clarke  (A).  Where  the  sale  takes  place 
before  the  bankruptcy,  the  execution-creditor  has  not  a  security  for 
his  debt  under  section  329 :  Whitmore  v.  Greene  (t).  Trover  will 
not  lie  unless  the  act  of  bankruptcy  took  place  before  the  conversion: 
Cooper  V.  Chitty  {k)  :  neither  will  tresspass  lie:  Smith  v.  Mills {ly 
An  action  by  assignees  for  money  had  and  received  will  lie  oaly 
where  it  is  expressly  given  by  statute,  as  in  sections  335,  336; 


(a)  5  M.  &  Gr.  428. 

(c)  10  B.  &  Cr.  500. 

(e)  6  Ir.  Com.  Law  Bep.  233. 

(^)  Moo.  &  MaL  8 

(t)  13  M.  &  W.  104. 


(6)  6  B.  &  Cr.  446. 
(</)  to  Ir,  Law  Rep.  295. 
(J)  9  Bing.  740. 
{h)  Moo.  &  MaL  497. 

(A)  1  w.  BL  es. 


(0  1  T.  R.  475. 
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or  where  the  act  of  bankruptcy   took  place  prior  to  the  receipt  m .  y.  ]  gg^. 
of  the  money,  in  which  case  it  is  money  received  to  the  use  of  the  ^^^*™5 
assignees ;  or  where  the  assignees,  being  entitled  to  sue  in  trover    -assignees 

OF  SKELLT 

or  trespass,  waive  the  tort,  and  elect  to  sue  for  money  had  and  9. 

received.     With  the  exception   of  Farrow  v.  Mayes  {a\  which       ^eefe. 

however  was  upon  a  special  case,  and  was  subject  to  the  same 

infirmity  as  Acraman  v.   Herniman  (6) — namely,    that    in    the 

Englbh  Act  there  were  not  any  sections  corresponding  to  20  &  21 

Vic^  c  60,  ss.  335  and  336.     The  only  case  in  which  the  assignees 

have  succeeded  on  a  count  for  money  had  and  received  is  Hitchin 

T.  Can^ell  (e) ;  but  there  the  Ji.  fa.  had  issued  subsequently  to 

the  act  of  bankruptcy.     In  Netley  v.  Buck  (d)  the  Sheriff  sold  the 

goods  after  the  act  of  bankruptcy   had  been  notified  to  him;  and 

the  Court  held  that  the  tort  might  be  waived,  and  that  an  action 

for  money  had  and  received  lay.    Dillon  v.  Edwards  (e)  was  a 

case  of  the  same  character.    In  cases  of  fraudulent  preference  the 

assignees    can    sue    in    trover:     Pennell    v.    Aston  (f), — [Fitz- 

GEBALD,  J.    Not  if  the  act  was,  paying  money  in  cash.] — Even 

then  they  may  sue  in  trover. 

Cur.  adv.  vuli. 


FmG«ALi>.J.  H.V.1864. 

The  question  in  this  case  was  argued  before  us  on  the  17th  of  Feb,  17* 
December  last,  and  arose  on  a  demurrer  to  the  replication,  involving 
the  construction  of  the  334th  section  of  the  20  &  21  Vic,  c.  60  (the 
Irish  Bankruptcy  and  Insolvency  Act). — [The  learned  Judge  here 
stated  the  pleadings ;  and,  having  read  the  834th  section,  pro- 
ceeded] : — 

The  main  question  seems  to  be  whether,  according  to  the  true 
construction  of  section  334,  the  warrant  of  attorney  in  question, 
and  the  judgment  entered  on  it,  are  severally  null  and  void  in 
consequence  of  the  warrant  not  having  been  duly  filed  within 
twenty-one  days  after  its  execution,  notwithstanding  that  the  judg- 
ment was  entered  on  the  warrant  within  the  twenty-one  days,  and 

(a)  18  Q.  B.  516.  (6)  16  Q.  B.  996. 

(0  2  W.  Bl.  827.  ((/)  8  B.  &  Cr.  160. 

(e)  2  M.  &  Payne,  550.  O;?  14  M.  &  W.  415. 
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H.  V.  1864.   was  registered  pursuant  to  the  7  &  8  Fife,  c.  90,  within  twentj-one 

Queen*8  Bench    .  .  .      •^ 

-_  days  after  entry  ? 

Mr.  Martin,  who  argued  the  case  on  the  part  of  the  defendant,  in 

OF  SKELLT  >  o  r  i 

V,  a  clear,  close,  and  comprehensive  argument,  contended,  in  the  first 

instance  that  although  the  words  of  the  334  th  section  are  ^*  shall 
be  deemed  fraudulent,  null,  and  void,  to  all  intents  and  purposes 
whatever^'*  yet  that,  on  the  true  construction  of  that  section,  it 
renders  the  transaction  void  or  voidable  only  as  against  the  as- 
signees in  bankruptcy  or  insolvency  representing  the  rights  and 
interests  of  the  general  creditors ;  and  in  support  of  that  branch  of 
his  argument  he  relied  principally  on  Bryan  v.  Child  (a).  Brook 
V.  Mitchell  (6),  and  Billiter  v.  Young  (c). 

The  inclination  of  my  opinion  is  that  Mr.  Martinis  argument  is 
well-founded,  and  supported  by  authority,  to  the  extent  that  the 
intention  of  the  Legislature  was  not  to  render  the  transaction  void 
as  against  the  debtor  himself,  but  only  to  protect  the  rights  and 
interests  of  the  general  creditors  who  might  be  prejudicially  af- 
fected by  secret  and  fraudulent  warrants  of  attorney  given  to 
favoured  creditors.  For  reasons  which  will  appear  hereafter,  it  is 
not  necessary  for  me  to  state  the  grounds  which  in  this  respect 
influence  my  judgment :  it  is  enough  for  me  to  say  that,  having 
regard  to  the  general  objects  of  the  statute,  and  its  various  pro- 
I  visions  affecting   the   property  of  bankrupts   and  insolvents,  and 

especially  those  which  relate  to  protected  transactions  and  warrants 

of  attorney,  the  inference  to  be  deduced  is,  that  the  object  and 

'    *  intention  of  the  Legislature  in  the  334th  section  was  to  protect 

the  rights  and  interests  of  creditors,  but  not  to  render  the  transac- 
tion void  in  its  inception  as  between  the  debtor  and  the  favoured 
creditors. 

It  seems  to  follow  that  the  first  four  counts  of  the  plaint  are  not 
maintainable.  It  is  not  necessary  for  me  to  offer  any  opinion 
whether  under  the  334th  section  the  general  creditors  have  any 
rights  or  protection  save  where  the  debtor  becomes  bankrupt  or 
insolvent.     The  main  question  in  the  cause,  which  I  have  already 

(a)  5  Kxch.  368.  (A)  6  Bing.,  N.  C.  349. 

(c)  6  £1.  &  Bl.  1 ;  S.  C,  1  H.  of  L.  Cas.  682. 
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attempted  to  define,  arises  on  the  fifth  count,  for  money  had  and  H.  V.  1864. 

Queen*8  Bench 
received.  • v ' 

,  ,      t  r         ^.  ASSIGNEES 

The  argument  on  this  question  turned  on  the  language  of  sections    ^^  ^kelly 
334,  335,  and  336.     These  sections  are  no  doubt  open  to  just  v. 

K 1?  K  l(*  K 

criticism,  and  it  is  difficult  to  reconcile  their  several  provisions. 
Probably  the  defects  in   the  frame  of  these  sections  arose  from 
incorporating  without  sufficient  care  the  provisions  of  other  statutes, 
or  from  ill-considered  amendments  adopted  too  readily  in  the  course 
of  legislation.     It  is  also  true  that,  whatever  construction  may  be 
put  upon  these  sections,  collectively  or  separately,  anomalies  and 
difficulties  arise ;  and  in  yielding  to  the  plaintiffs'  argument,  hard- 
Bhips  and  injustice  may  be  occasioned,  which  my  Brother  Hayes 
will  probably  point  out  with  his  usual  force.    In  the  view  which  I 
take,  it  is  not  necessary  to  allude  further  to  them.    Upon  the  whole, 
however,  I  find  it  impossible  to  get  over  the  clear,  forcible,  and 
comprehensive   language  of    section   334.      The  Legislature  has 
in  that  section  expressed  its  intention,  and  seems  to  have  intended 
what  it  expressed — viz.,  to  render  null  and  void  as  against  the 
general  creditors  every  warrant  of  attorney  to  confess  judgment  in 
a  personal  action,  not  duly  filed  in  accordance  with  the  provisions 
of  the  3  &  4  Vic.^  c.  105,  s.  12;  and  that,  as  a  consequence,  any 
judgment  entered   on   such   a   warrant  should   also   be  void   and 
inoperative. 

Mr.  MeldoHy  for  the  plaintifi^,  relied  principally  on  three  cases, — 
first,  Dillon  v.  Edwards  (a),  in  which  it  was  decided  that  the  war- 
rant was  not  to  be  considered  Jiled^  within  the  meaning  of  the 
statute,  unless  the  accompanying  affidavit  specifies  ''the  time  of 
its  execution."  That  case  has  since  been  repeatedly  recognised 
and  acted  upon. 

Secondly ;  he  relied  on  Aeraman  v.  Herniman  (6),  which  arose 
on  the  construction  of  the  12  &  13  Ktc,  c.  106,  s.  136,  from  which 
the  334th  section  of  our  statute  was  in  substance  taken.  The  facts 
in  that  case  were  similar  to  those  in  the  present  case,  so  as  to 
raise  the  same  question;  but  that  in  Aeraman  v.  Herniman  the 
judgment  had  not  been  registered,  as  in  the  case  before  ns ;  there 

(fl)  2  M.  &  P.  550.  (6)  16  Q.  B.  996. 
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H.  Y.  1864.  being  no  provision  for  registration  in  England  similar  to  the  7  &  8 
w— , Ktc,  c.  90.     Lord  Campbell  in  his  judgment  says: — "The  enact- 

AS8IGNEE8      «  ,  .  ,    .  ,  t  .  .  .      r  j 

OP  s&ELLY       ^^^^  JS  very  plain ;  and  I  cannot  agree  to  put  a  forced  construction 
V.  *'on  it  .     .     .     .    Here  are  a  judgment  and  execution  on  a  warrant 

KEEFS. 

"of  attorney  given  by  a  trader,  and  the  warrant  filed,  but  without 
"  an  affidavit.     The  plain  meaning  of  the  statute  is,  that  such  a 
"  warrant  of  attorney  shall  be  null  and  void  against  the  assignees." 
The  other   Judges   concurred ;  and  judgment   was  given  for  the 
assignees.     It  was,  however,  argued  very  strenuously  for  the  de- 
fendant that  Acraman  v.  Herniman,  even  if  well  decided,  is  no 
authority  in  the  present  case,  by  reason  of  the  registration  of  the 
defendant's  judgment,  and  of  the  provisions  of  section  336  of  our 
statute;  and  this  seems  to  be  the  real  point  of  the  case. — [The 
learned  Judge  stated  section  336.] — That  section  certainly  creates 
considerable  difficulty.     It  would  seem  to  embrace  all  judgments 
whatever,   except    judgments  on   warrants   of  attorney,   pleas  of 
confession,  or  consents  for  judgment,  duly  filed  pursuant  to  the 
3  &  4  Ftc,  c.  105;  and  makes  all,  save  the  excepted  judgments, 
fraudulent  and   void   against  the  assignees  in  bankruptcy,  if  not 
registered   within   twenty-one   days   after   entry.     If  it  were  not 
for   the   exception   in  section    336,  a  warrant  of  attorney   should 
be  not  alone  duly  filed,  but  the  judgment  obtained  upon  it  should 
also   be   registered,   in  order   to  give   validity  to  the   transaction 
as  against  assignees  in  bankruptcy ;  but,  as  the  filing  of  the  warrant 
with  a  proper  affidavit  afibrded  all  the  publicity  and  information 
that  was  required,  such  judgments  are  excepted  out  of  section  336. 
It  was  urged,  however,  that  all  other  judgments  if  duly  registered 
within   twenty-one  days   after   entry   come  within  the  protection 
of  section   336.     But   that   section   must  be  read  in   connection 
with,   and  subject  to,   the   provisions  of   sections   330   and  334. 
Section  336   does   not   give  any  protection  to  a  judgment  which 
is  otherwise   invalid  ;   nor  does   it  in  any   manner  relieve   from 
the  obligation  to  file  the  warrant  under  section  334. — [His  Lord- 
ship here  read  section  330]. 

The  third  case  on  which  Mr.  Meldon  relied  was  Orr  v.  De* 
vin  (a)  which  arose  on  the    333rd  section  of  the  Act,  and  in 

(a)  9  Ir.  Com.  Law  Bep.  100. 
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which  the    Court  of  Common    Fleas  decided   that  a  judgment,  H.  V.  1864. 

.  •  .  .  Queen's  Bench 

entered  on  a  warrant  of  attorney,  void  within   that  section,  was     ^      y  .^ 

ASSIGNESS 

as  Toid  as  the  warrant  itself.     The  330th  section  is  tantamount    ^^  skellt 
to  a  declaration  that  a  judgment  entered  on  a  void  warrant  can  v* 

itself  have  no  validity. 

It  seems  to  me  that  the  three  cases  principally  relied  on  by 
Mr^  Meidon  in  his  succinct  argument  have  been  all  well  de- 
cided ;  that  they  are  severally  applicable  to  the  case  before  us ;  and 
that  Aeraman  v.  Hemiman  is  an  authority  in  plaintiffs'  favour, 
and  directly  in  point.  I  am  therefore  of  opinion  that  under 
section  334  the  warrant  of  attorney  in  question,  and  the  judg- 
ment entered  on  it,  are  null  and  void  to  all  intents  and  purposes 
as  against  the  plaintiff's  assignees  in  bankruptcy ;  and  that,  being 
so  null  and  void,  the  registration  of  the  judgment  does  not  set 
it  up,  or  give  it  any  life  or  validity;  nor  can  it  derive  any  pro- 
tection  from  section  336.  That  section  is  not  in  fact  a  protecting 
clause* 

It  was  urged,  however,  that  the  plaintiffs  could  not  recover 
on  the  fifth  count,  and  should  resort  to  some  form  of  special 
action  founded  on  the  statute.  It  seems  to  me  that  the  defend- 
ant's contention  is  not  in  this  respect  well  founded.  If  the  assignees 
are  entitled  to  treat  the  warrant  and  judgment  as  fraudulent,  null 
and  void  as  against  their  title,  they  may  treat  the  money  levied 
under  the  judgment  as  still  belonging  to  the  estate ;  and,  in  my 
opinion,  may  recover  it  in  an  action  for  money  had  and  received 
to  their  use  as  assignees.  In  Young  v.  Billiter  {b)  Mr.  Justice 
Blackburn  expresses  an  opinion  to  that  effect.  The  plaintiffs  are 
therefore,  in  my  opinion,  entitled  to  judgment  on  the  fifth  count: 
judgment  on  the  rest  of  the  plaint  to  be  for  the  defendant. 

I  ought  to  notice  a  special  objection  made  by  Mr.  Martin  to 
the  replication,  viz.,  that  the  plaintiffs  do  not  therein,  or  at  all, 
state  that  Skelly  the  bankrupt  was  a  trader  liable  to  the  bank- 
rupt laws  at  the  time  he  executed  the  warrant,  or  when  the 
judgment  was  obtained,  or  the  fieri  facias  executed.     The  objec- 

(a)  8H.  ofL.  Cas.edS.- 
TOL.  17  32  L 
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H.  V.  1864.  tion  is  formidable,  and  has  been  pointed  out  in  the   demurrer; 
Queen^sBench  ^^^  ^  ^^  ^^^   ^^.^^  .^  necessary  to  consider  it  further,  as  I  as- 

ASSIONEES 
OF  6KELLY 

V.  plaintiffs  should  have  liberty  to  amend,  if  they  so  desire,  on  such 

terms  as  the  Court  may  think  just  and  proper. 


sums    that   in    fact    Skelly    was   all   the    time  a  trader;  and  the 


KECFE. 


Hayes,  J. 

I  am  of  opinion  that  the  pkintiffs  have  no  right  to  recover  in 
this  action  ;  and  accordingly  that  the  demurrer  taken  to  the 
plaintiff's  replication  ought  to  be  allowed. 

The  case  is  said  to  turn  upon  the  true  construction  of  the 
334th  section  of  the  Bankrupt  Act  (20  &  21  Vic,  c.  60).  That 
and  the  accompanying  sections  (333-336)  are  plainly  in  pari  ma- 
ierid  with  the  3  &  4  Vic,  c.  105,  ss.  12,  13,  and  14;  and  therefore 
ought  to  be  construed  as  if  those  sections  all  formed  parts  of  the 
same  statute. 

The  3  &  4  Ffc,  c.  105,  s.  12,  reciting  that  injustice  had 
been  frequently  done  to  creditors  by  secret  warrants  of  attorney 
to  confess  judgment  for  securing  the  payment  of  money — thus 
treating  the  warrant  of  attorney  as  a  security  for  money — enacts 
in  substance  that,  if  the  holder  of  a  warrant  of  attorney  shall 
think  fit,  he  may,  within  twenty-one  days  after  its  date  and  its 
defeasance  (section  14),  cause  it,  or  a  copy  thereof,  to  be  filed, 
together  with  an  affidavit  of  the  time  of  execution,  in  one  of 
the  Superior  Courts,  in  which  judgment  shall  be  thereafter  en- 
tered up;  thus  plainly  contemplating  that  the  notice  that  shall  be 
thus  given  of  the  warrant  is,  while  it  is  operating  as  a  security 
for  money,  and,  before  it  shall  be  used,  an  authority  for  ao 
entry  of  judgment. 

Then  comes  the  13th  section,  which  enacts  that  if,  after  twenty- 
one  days  from  the  execution  of  a  warrant  of  attorney,  the  party 
giving  it  shall  become  bankrupt  or  insolvent,  the  warrant,  and 
any  judgment  that  may  have  been  entered  thereon,  shall  be  frau- 
dulent and  void  as  against  the  assignees,  unless  the  warrant 
shall  have  been  duly  filed,  within  the  twenty-one  days,  or  judg- 
ment signed  within  the  same  period.     Hence  we  may  learn  that 
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the  purposes  of  tliia  statute  would  be  served,  and  undue  secrecy  H.  V.  1864. 
preyented,  either  by  filing  the  warrant  and  affidavit  within  the  ^^"-t-"^^' 
time,  or  by  entry  of  judgment  within  the  time :  and  that,  if  neither    assignees 

•^  "^       °  *  OF  SKELLT 

of  these  be  done,  advantage  may  be  taken  of  the  omission  when-  v. 

ever  afterwards   the   bankruptcy  or  insolvency  shall   take   place.       ^^^^^' 
The  mode  of  notice  is  the  same  in  both  cases,  viz.,   placing  the 
docnment  on  the  files  of  the  Court,  accessible  to  all  who  desire 
to  refer  to  it ;  and   the   extent  of  the   notice  in  either  case   is 
sufficient  for  the  statutory  purpose. 

Let  us  now  turn  to  the  Bankrupt  Act.  The  333rd  section 
prostrates  and  annuls  every  warrant  of  attorney  or  cognovit  given 
by  a  person  in  insolvent  circumstances,  and  within  two  calendar 
months  of  his  bankruptcy  or  insolvency.  The  section  says  nothing 
of  the  judgment  that  may  have  been  entered  thereon ;  it  merely 
speaks  of  a  judgment  or  action  when  describing  the  character  of 
the  warrant;  but  it  speaks  of  the  warrant  as  to  which  it  is 
legislating  as  one  given  for  an  antecedent  debt.  When  it  comes 
to  deal  with  the  cognovit  or  consent  for  judgment,  which  it  does 
by  a  distinct  clause  of  the  sentence,  then,  as  these  are  to  be 
given  in  the  course  and  progress  of  an  action,  either  really  ex- 
isting or  supposed  to  be  existing,  the  statute  necessarily  speaks 
of  the  action,  and  limits  the  legislation,  not  to  cases  where  the 
action  has  been  brought  bona  fide  for  a  portion  of  a  right  ad- 
versely resisted,  but  to  the  case  where  an  action  has  been 
commenced  by  collusion,  and  for  the  mere  purpose  of  giving  a 
cognovit  or  consent  in  the  progress  of  it.  I  am  therefore  of  opi- 
nion that  the  statute  in  the  333rd  section  merely  contemplates 
the  warrant,  cognovit,  or  consent  for  judgment,  in  the  character 
of  a  security  for  money  lent. 

Then  comes  the  334th  section,  which  enacts  that  any  warrant 
of  attorney  or  cognovit  given  by  a  bankrupt  or  insolvent,  and 
not  filed  within  twenty-one  days,  as  prescribed  by  the  3  &  4  Ftc, 
**  shall  be  deemed  fraudulent,  null  and  void,  to  all  intents  and 
**  purposes  whatsoever."  The  remainder  of  the  section  is  merely 
a  re-enactment,  as  to  warrants  of  attorney  and  cognovits,  of  that 
which  had  been  enacted  as  to  warrants  of  attorney  alone  by  the 
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H.  y.  1864.  3  &  4  Ftc,  c.  105,  8.  14.    Both  being  thus  made  the  subject  of 
V'-v '     joint  enactment,  as  I  may  call  it,  I  am  led  to  think  that  in  this, 

ASSIGNEES 

OF  SKELLY    ®®  ^®^^  *®  ^°  *^®  333rd  section,  the   warrant  and   cognovit   are 
v«  contemplated  and  dealt  with  rather  as  securities  for  money  lent 

than  as  steps  to,  and  means  of  obtaining  a  judgment,  as  to  which 
they  are  wholly  silent. 

The  335th  section  does  not  seem  to^be  Tcry  skilfully  framed. 
It  would  perhaps  have  been  better  if  the  earlier  part  of  it  as  to 
the  extending  to  cognovits  and  pleas  of  confession,  the  enactments 
of  the  3  &  4  Vic.^  as  to  filing,  numbering,  and  searching  for 
warrants  of  attorney,  had  formed  a  distinct  section.  But  I  will  pass 
that  by,  merely  observing  that  the  creation  of  machinery  for  filing, 
searching,  &c.,  is  another  argument  that  the  Legislature  here 
looked  to  these  instruments  rather  as  securities  for  money  than 
steps  to  judgment  Then  the  section  in  its  subsequent  part  deals 
with  the  cognovit,  &c.,  not  only  in  its  prior  character  of  a  security 
for  money,  but  also  as  subsequently  operating  by  way  of  autho- 
rity for,  and  as  a  step  to  judgment.  And  it  enacts  that  if,  after 
the  expiration  of  twenty-one  days  from  the  execution  of  any  plea 
of  confession,  cognovit,  or  consent  for  judgment,  the  party  shall 
become  bankrupt  or  insolvent,  that  plea,  cognovit,  or  consent  shall 
be  deemed  fraudulent  and  void  against  the  assignees,  unless  it 
shall  have  been  filed  within  twenty-one  days,  or  within  that  time 
judgment  shall  have  been  entered  and  registered,  pursuant  to 
the  7  &  8  Ftc,  c.  90.  This  last  provision  is  similar  to  that  which 
was  made  by  the  3  &  4  Ftc,  c.  105,  s.  13,  as  to  warrants  of 
attorney,  and  the  judgments  thereon,  save  as  to  the  registering 
under  the  7  &  8  Vic, — an  Act  which  was  not  then  in  force. 

It  is  deserving  of  notice  that,  both  in  the  18th  section  of 
Pigot's  Act  and  the  335th  section  of  the  Bankrupt  Act,  the 
Legislature  provides  expressly  for  the  annulling  of  the  judgment 
as  well  as  of  the  primary  security;  and  therefore  would  appear 
either  not  to  have  considered  that  the  annulling  of  the  judgment 
would  have  followed,  as  a  legal  consequence,  from  the  annulling 
of  the  security;  or  to  have  dealt  with  the  warrant,  cognovit, 
&c.,  only  as  securities  for  money  outstanding  and  in  force  so 


COMMON  LAW  REPORTS.  253 

long  as  no  judgment  was  entered  upon  them ;  and  to  have  thought  H.  V.  1864. 

Qu«€fi's  Bench 
that,  as  soon   as  that  was  done,   the  matter  having  passed  tn     ^^ y-^-^ 
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rem  judieaiamj  the  warrant,  cognovit,  &c.,  ceased  to  operate  as    ^^  sksllt 
a  security,  and   became  a  mere  authority  executed.     And  this  v- 

KEEFE. 

view  seems  to  be  more  fully  borne  out  by  a  consideration  of  the 
336th  section,   which  enacts  that  if,  at  any  time  after  twenty- 
one  days  from  the  entry  of  any  judgment,  the  party  shall  become 
bankrupt  or  insolvent,  then  such  judgment  shall  be  deemed  frau- 
dulent and  void  against  the  assignees,  unless  the  judgment  shall 
have  been  registered   within  such  twenty-one  days,  or  unless  it 
shall   have  been   obtained  by  virtue  of  a  warrant  of  attorneyi 
cognovit,  dc,  duly  filed  under  the  3  &  4  Vie. — t.  €.,  within  twenty- 
one  days  of  its  execution ;  thus  implying  that  undue  secrecy  would 
be  obviated,  and  the  validity  of  the  judgment  insured  by  either 
of  the  two  ways  referred  to,  viz.,  either  by  registry  of  the  judg- 
ment, wr  by  filing  the  warrant,  cognovit,  &c.,  within  twenty-one 
days ;  and  that  if  the  judgment  should  be  obtained  on  a  war- 
rant, &c.,  not  duly  filed  within  twenty-one  days  (as  is  the  present 
case)  then  registry  of ^ the  judgment  within  that  period  would  be 
requisite  and  sufficient  for  all  the  purposes  of  the  statute.     Acting 
then  upon  this  clear  implication  in  the  3d6th  section,  and  being 
of  opinion  also  that  the  3d4th  section,  read  in  its  actual  collo- 
cation, meant  to  deal  with  and  provide  for  the  warrant  of  attorney 
and  cognovit,  and  while  in  their  condition  of  a  security  for  money, 
and  not  after  they  had  ceased  to  be  so  by  the  entry  of  the  judgment, 
I  am  led  to  the  inference  that  the  judgment  and  execution  of  the 
defendant  are  good  and  valid,  by  reason  of  the  registry  of  the 
jodgment  within  the  twenty-one  days. 

In  conclusion,  I  would  say  a  word  or  two  as  to  some  of  the 
cases  cited.  Orr  v.  Devin  (a)  has  been  strongly  relied  on  for 
the  plaintiff;  but  that  case  differs  from  the  present.  From  the 
moment  of  the  giving  of  the  warrant  of  attorney,  it  was  subject 
to  impeachment  and  infirmity,  having  been  given  by  a  person  in 
embarrassed  circumstances,  and  with  bankruptcy  impending.  It 
continued  under  that  impeachment  and  infirmity  until  and  at  the 

(a)  9  Ir.  Com.  Law  Rep.  100. 
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H.  y.  1864.  time  that  judgment  was  entered  upon  it ;  and  that  infirmity  af- 
Queen'i  Bench 
'-     V  ■     *     fected  the  warrant  in  both  its  aspects,  not  onlj  as  a  security  for 
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OF  SKELLT    ^^^^Ji  ^"^  ^^  ^  ^^^P  ^^  ^  judgment.     A  similar  observation  may 
V  be  made  as  to  Hirts  ▼.    Hannah  (a)  and  Kirks  ▼.  Edwards  (b). 

But,  in  the  case  now  before  us  for  judgment,  the  warrant  was 
wholly  unimpeached  and  unimpeachable  when  judgment  was  en- 
tered again.  The  case  of  Acraman  v.  Hemiman  (c)  was  decided 
upon  the  construction  of  two  sections  of  English  Acts  (3  G.  4, 
c.  39f  8.  1,  and  12  &  13  Ftc,  c.  106,  s.  136),  analogous  to  the 
3  &  4  Fftf.,  c.  105,  s.  12,  and  20  <&  21  Vic,  c.  60,  s.  334;  but 
I  do  not  find  that  any  clause  of  any  English  Act,  analogous  to 
section  336  of  our  Act,  was  brought  under  the  notice  o^  the 
Court. 

On  the  whole,  I  am  of  opinion  that  the  demurrer  ought  to  be 
allowed. 

O'Brien,  J. 

This  case  involves  some  questions  as  to  which,  during  part  of 
the  argument,  I  entertained  considerable  doubt ;  but,  upon  further 
consideration,  I  am  of  opinion,  with  my  Brother  Hates,  that  our 
judgment  should  be  in  defendant's  favour,  and  that  the  action 
cannot  be  sustained  on  any  of  the  counts  in  the  summons  and 
plaint. 

With  respect  to  the  first  four  counts  (those  in  trover  and  detinne) 
we  all  concur  in  that  result.  Plaintiffs'  Counsel  rely  on  the  334th 
section  of  the  Irish  Bankrupt  and  Insolvent  Act  1 857  as  rendering 
the  warrant  of  attorney  in  question  null  and  void,  inasmuch  as 
it  was  not  filed,  with  an  affidavit,  within  twenty-one  days  after 
its  execution,  as  required  by  the  3  &  4  Ftc,  c.  105  (called  Figot's 
Act).  Now,  if  the  warrant  be  on  that  ground  null  and  void,  under 
the  said  334th  section,  I  think  it  follows,  from  the  case  of  Orr  v. 
Devin(d)  and  other  cases  cited  by  plaintifis'  Counsel,  that  the 
judgment  and  execution  founded  on  the  warrant  would  be  equally 
so.     I   am,   however,   of   opinion   (in   which   indeed   my  Brother 

(a)  17  Q.  B.  383.  (*)  7  Jur.  1»9;  S.  C,  2  Dowl.,  notg,  156. 

(0  16  Q.  B.  996.  (d)  9  Ir.  Com.  Law  Bep.  100. 
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FiTZGEBAUO  appears  to  concur)  that,  even  supposing  the  warrant  H.  V.  1864. 

,,.,.,,,,               ..          ,,.,                    t                        Queen*s  Bench 
to  be  invalidated  bj  that  section,  it  and  the  judgment  and  execution      s.— v ' 

would  be  null  and  void  only  as  against  the  assignees^   for   the    ^„  o».^ww^ 

benefit  of  Skelly's  creditors,  in  the   event  of  his  bankruptcy  or  «. 

K.CBFE 

losolvency;    but  that,   as  between  Skellj  and   the  defendant,  the 
validity  either  of  the  warrant,  judgment,  or  execution  would  not 
be  affected  by  the  warrant  and  affidavit  not  having  been  filed  in 
doe  time.     The  334th  section  is  not  confined  to  warrants,  &c.,  given 
by  traders  (as  is  the  corresponding  provision  in  the  136th  section 
of  the  English  Bankrupt  Act  of   1849)t   hut   provides  for  war- 
rants, &a,  given  "by  any  bankrupt  or  insolvent;"  which  would 
include  warrants,  &c.,  given  by  any  party  who,  though  at  the  time 
m  good  circumstances  and  not  in  trade,  might  at  any  time  after- 
wards become  bankrupt  or  insolvent.'    The  fact  that  this  section 
only  afi^ects  the  warrant  in  the  event  of  such  bankruptcy  or  insol- 
vency shows  that  the  enactment  was  intended  merely  for  the  benefit 
of  the  creditors  of  such  party ;  and  by  the  two  subsequent  sections 
(335  and  336)  the  judgments  thereby  declared  to  be  null  and  void 
are  only  made  so  as  against  the  assignees.     There  appears  no  reason 
why  the  judgments  affected  by  the  334th  section  should  be  avoided  by 
the  non-filing  of  the  warrant,  to  a  greater  extent  than  the  judgments 
mentioned  in  those  two  subsequent  sections.     And,  although  the 
former  section  omits  those  qualifying  words,  *'  as  against  the  assig- 
nees,** which  are  contained  in  l^ie  two  latter  sections,  I  think  that, 
having  regard  to  the  provisions  of  those  subsequent  sections,  and  to 
the  policy  and  objects  of  the  statute,  we  should  hold  that  whatever 
effect  the  334th  section  may  have  upon  the  warrant  and  judgment 
as  regards  the  assignees,  it  does  not  render  them  null  and  void 
as  against  the  debtor  himself.     Our  putting  such  a  limited  con- 
straction  on   this  section  is  in  accordance  with  the  principle  laid 
down  by  Lord  Tenterden  in  the  case  of  Morris  v.  Mellin  (a),  cited 
during  the  argument,  where  he  states  that  **  an  enactment,  the  effect 
of  which  is  to  cut  down,  restrain,  or  abridge  a  written  instrument, 
should  have  a  limited  construction."  If,  then,  the  warrant,  judgment, 
and  execution  in  question  were  not  rendered  void  by  the  334th 

(a)  6  B.  &  C.  449. 
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H.  y.  1864.  section  against  Skellj  himself,  I  think  it  clearly  follows,  from  the  case 

of  Young  ▼.  Billiter  (a),  that,  even  supposing  them  to  he  rendered 

▼oid  bj  that  section  as  against  the  assignees,  still  that  the  assignees 

V.  would  not  be  entitled  to  maintain  trover  or  detinue  for  the  goods 

KEEFE 

which  were  seized.     It  appears  upon  the  facts  as  stated  in  the 
present  pleadings,  that  the  goods  in  question  had  been  seized  and 
sold,  and  the  proceeds  paid  over  to  defendant  before  the  filing  of 
the   petition   in   bankruptcy,    and    without  notice   of  any  act  of 
bankruptcy.     And  further,  that  the  warrant  was  given,  and  judg- 
ment entered  thereon,  more  than  ten  months  before  the  filing  of 
such   petition.    And   it  is  not   alleged  that  at  the  time  of  such 
warrant  or  judgment  there  was  any  contemplation  of  bankruptcy  or 
insolvency,  or  that  there  was  any  voluntary  or  fraudulent  preference 
or  fraud   whatever  in  the  transaction,  or  even  that  any  act  of 
bankruptcy   had   been   committed   before    the  seizure  or  sale,  or 
payment  to  defendant.      The  only  ground  relied  on  by  plaintiffs 
is  the  omission  to  file  the  warrant  and  afiidavit.     And,  even  sup- 
posing that  the  warrant,  judgment,  and  execution   were  thereby 
rendered  void  under  the  d34th  section  against  the  assignees,  yet, 
as  the  seizure  and  sale  were  made  before  the  filing  of  the  petition, 
and  without  notice  of  any  act  of  bankruptcy,  I  am  of  opinion  that 
the   assignees  did   not   (by   reason   of  such  omissions  to  file  the 
warrant  and  affidavit)  acquire,  by  relation  or  otherwise,  any  pos- 
session, or  right  of  possession,  in  the  goods,  so  as  to  entitle  them  to 
maintain  trover  or  detinue  for  such  goods  as  their  property.    And 
further,  that  they  cannot  treat  the  seizure  or  sale  as  having  been 
wrongful  acts  against  Skelly,  or  even  as  against  themselves  at  the 
time  such  seizure  and  sale  were  made.     In  Billiter  v.  Young  {h) 
the  question  arose  as  to  the  right  of  an  insolvent's  assignees  to 
bring  trover  for  goods  which  had  been  seized  and  sold  a  few  days 
before  the  insolvency  petition,  under  an  execution  grounded  on  a 
warrant  of  attorney  rendered  void  against  the  assignees  by  the 
1  &  2  Ftc,  c.  110,  s.  59  (as  having  been  voluntarily  given  by  the 
debtor  when  insolvent);  and  that  question  was  discussed  at  mach 
length  in  Lord  Wensleydale's  judgment  in  Billiter  v.  Young^  as 

(a)  8  H.  of  Lds.  Gas.  $82.  (6)  6  £1.  &  Bl.  1. 
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delivered  bj  Mr.  Justice  Crowder   on   the   argument   before   the  H.  V.  1864. 

Court  of  Exchequer   Chamber  (a).     That  judgment,    which    was      S^' ^*^' 

substantially  adopted  by  the  House  of  Lords  on  the  appeal  before     -^^^'^''^ 
them  (6),  fully   states    the    reasons    why,  in   Lord  Wensleydale's  v. 

opinion,  trover  could  not  be  maintained  by  the  assignees.     And  it        k^efe* 
appears  to  me  to  follow  clearly  from  the  principles  he  lays  down, 
that  trover  or  detinue  could  not  be  maintained  in  the  present  case, 
even  supposing  the  warrant  and  judgment  void  against  the  as- 
signees.   It  is  true  that  in  Young  v.  Billiter   the   statute  upon 
which  the  question  arose  only  made  the  warrant  void  '*  as  against 
the  assignees,"  whereas,  by  the  334th  section  of  the  Act  before  us, 
it  is  declared  to  be  null  and  void  "  to  all  intents  and  purposes 
whatsoever."  But  if  ihat  334th  section  should  (upon  the  grounds  I 
have  already  stated)  receive  the  limited  construction  of  rendering 
the  warrant  null  and  void  only  as  against  the  assignees,  then  the 
principles  laid  down  by  Lord  Wensl^dale  in  his  judgment  would 
establish  that  trover  or  detinue   could  not  be  maintained  in   the 
present  case.     I  shall  have  occasion  to  refer  hereafter  to  a  previous 
case  of  Acraman  v.  Herniman  (c),  in  which   the  assignees   of  a 
bankrupt  recovered  in  detinue  for  goods  seized  before  the  bankruptcy  • 
under  an  execution  void  against  them  under  said  136th  section  of 
said  English  Bankrupt  Act,  but  in  which  case  the  objection  now 
relied  on  as  to  the  right  of  the  assignees  to  bring  that  form  of 
actioD,  even  supposing  the  judgment,  &c.,  void  against  them,   was 
not  argued  or  referred  to. 

The  next  question  I  shall  consider  is  one  of  greater  difficulty, 
and  applies  to  all  the  counts  of  the  summons  and  plaint — namely, 
whether,  under  the  Irish  Bankrupt  Act  of  1857,  the  warrant, 
judgment,  and  execution  in  this  case  are  void,  even  as  against  the 
assignees.  If  that  question  rested  on  the  334th  section  alone,  we 
could  not,  I  think,  avoid  coming  to  any  other  conclusion  than  that 
contended  for  by  plaintiffs,  notwithstanding  the  serious  consequences 
which  defendant's  Counsel  have  argued  would  result  from  our 
decision.      Having  regard,   however,   to   other  provisions   of  the 

(a)  6  El.  &  Bl  3  to  13.  (6)  8  H.  of  L.  Cas.  707. 

(e)  16Q,B.996. 
VOL.  17.  33  L 
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H.  y.  1864.  statute  (particularly  to  sections  335  and  336),  and  to  its  general 
Queen'i  Bench 
wv  ■«>     policy  and  objects,  I  am  of  opinion  that  as,  within  twenty-one  days 

OF  8KSLLT    ^^^  *^®  Signing  of  the  warrant,  judgment  was  entered  thereon,  and 

V.  duly  registered  under  the  Irish  Act  passed  in  1844  for  the  registry 

of  judgments  (7  &  8  Vic,  c.  90),  neither  the  judgment  nor  warrant 

was  rendered  void  by  the  fact  of  the  warrant  not  having  been  filed 

within  that  period,  as  required  by  the  334th  section.    It  has  been 

contended  that  such  a  construction  of  the  statute  would  be  contrary 

to  the  express  provisions  of  that  section ;  but  in  interpreting  Acts 

of  Parliament  we  are  not  bound  to  give  full  effect  to  a  particular 

section  according  to   its   express   terms,  contrary  to   what   would 

appear]  upon  the  whole  of  the  statute  to  have  been  the  intention 

of  the  Legislature  in  passing  it.     And  I  think  that  a  consideration 

of  other  provisions  in  the  statute  before   us  will   show  that  the 

Legislatui'e  did  not  intend  the  result  contended  for  by  plaintiflTs' 

*  Counsel.  The  334th  section  jrefers  to  Pigot's  Act,  which  provides, 
in  the  12th  section,  for  the  filing  of  every  warrant  of  attorney  (with 
an  afiidavit  of  the  time  of  its  execution)  within  twenty-one  days 
from  that  time,  in  the  Court  in  which  judgment  should  thereafter 

'  be  entered  on  such  warrant;  and  it  declares  by  the   13th  section 
that  unless  such  warrant  and  affidavit  be  filed   within   that  time, 
or  judgment  entered,  or  execution  issued  thereon,   within  same 
period,  then  that  such  warrant,  judgment  and  execution  shoold 
be  null  and  void  against  the  assignees  in  bankruptcy  or  insolvencj 
of  the  party  signing  such  warrant.     A  subsequent  section  (15) 
provides  for   particulars  of  all  warrants  so  filed  being  entered  by 
the  proper  officer,  and  for  searches  to  ascertain  same.     These  sec- 
tions of  Pigot's  Act  correspond  nearly  with  the  first,  second,  and 
fifth  sections  of  the  previous  English  Act  (3  G.  4,  c.  39),  except 
that  the  English  Act  required  all  warrants  to  be  filed  in  the  Court 
of  Queen's  Bench,    though   the  judgments   should  afterwards  be 
entered  in  another  Court;  and  except  also  that  the  English  Act 
applied  only  in  cases  of  bankruptcy :  it  was  however  subeequentlj 
extended  to  cases  of  insolvency  by  an  English  statute  passed  before 
Pigot's  Act.      The    manifest    object  of  the  Legislature  in  these 
several  pvovisions  was  to  prevent  the  frauds  which  a  party  migbt 
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commit,  to  the  prejudice  of  his   general  creditors,  by  executing  H.  Y.  1864. 
secret  warrants  of  attorney,  of  which  probably  they  would  not  be     ■_   ^-_f 

A88IONBB8 
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aware  till  the  amount  was  levied  out  of  their  debtor's  goods.     This 


object  was  to  a  certain  extent  attained,  by  requiring  that  the  war-  v. 

rant  should   be   filed,   or  judgment    entered   thereon,   within   the 
twenty-one  days,  so  that  any  creditor,  by  searches  in  the  several 
Courts,  could  get  notice  of  their  existence.     These  provisions  were 
however  carried  much  further  by  the  136th  section  of  the  English 
Bankrupt  Act  of   1849  (H   &  12  Ftc,  c.  106),  upon  which  the 
case  of  Aeraman  v.  Hemiman  was  decided,  and  which  enacted  that 
every  warrant  of  attorney  executed  by  any  trader^  and  not  so  filed 
in  the  Queen's  Bench  within  the  twenty-one  days,  should  be  *'  null 
and  void  to  all   intents   and   purposes   whatever."      This   section 
omits  the  reservations  contained  in  the  previous  Act  in  favour  of 
warrants  upon  which  judgment  was  entered  within  the  twenty -one 
days;  so  that  the  warrant,   and   the  judgment  obtained  upon  it, 
woald  be  null  and  void  if  the  warrant  was  not  duly  filed  within 
that  period,  even  though  the  judgment   was   entered   within  the 
same  period.     This  was  the  ground  of  the  decision  in  Aeraman 
T.  Hemiman  ;  and  it  was  suggested,  by  Counsel  during  the  argu- 
ment of  that  case,  that  such  reservation  in  the  former  Act  was 
adyisedly  omitted  by  the  Legislature,  in  order  that  creditors,  instead 
of  searching  the  several  Courts  for  judgments,  might  acquire  the 
requisite  notice  by  a  search  in  the  Court  of  Queen's  Bench  alone 
for  warrants  duly  filed.      With  regard  to  the  Irish  statutes  the  case 
is  different.      Under  Pigot's  Act  the  warrant  was  to  be  filed  in 
the  same  Court  in  which  judgment  was  afterwards  entered;  so 
that  searches  should  be  made  in  each  of  the  Courts,  in  order  to 
ascertain  either   what  warrants   were  duly  filed,  or   what  judg- 
ments were  duly  entered,  within  the  required  period.     Subsequently 
however,  by   the   Irish   Act  of  1844,   to  which  I  have  already 
referred,  provision  was   made   for  registering  all  judgments   (in 
whatever  Court  they  were  obtained)  in   one  office,   that  of  the 
Registrar  of  Judgments ;  so  that  a  search  in  that  office  alone  would 
ascertain  what  judgments  were  registered  under  that  Act,  together 
with  the  dates  of  registry  and  other  particulars.     The  335th  and 
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H.  V.  1864.  336th  sections  of  the  Irish  Bankrupt  Act  of  1857  refer  to  that 

s....^, *     Act  of  1844,  and  contain  express  reservations  in  favour  of  judg- 

^_  o^^_,--    ments  registered  under  it  within  the  specified  time  ;  and  from  those 

OF  SIL£liLiX 

V.  provisions  it  would  appear  that  the  previous  334th  section  (which, 

with  the  exceptions  I  have  mentioned,  corresponded  suhstantially 
with  the  136th  section  of  the  English  Bankrupt  Act)  was  introdaced 
into  the  Irish  Act  of  1857,  because  an  enactment  nearly  similar 
was   contained  in  the  English  Act,   but  was   introduced   without 
sufficiently   considering   the   efiect  of  the   difference   between  the 
provisions  of  the  previous  statutes  which  applied  to  England  and 
of  those  applying  to  Ireland,  or  considering  how  far  that  section 
would  clash  or  be  in  conformity  with   the  335th  and  336th  sec- 
tions of  the  Irish  Act,  which  sections  do  not  occur  in  the  English 
Act.      The  former  Irish   Bankrupt  Act  of  1849  (12  &  13  Vic^ 
c.  107)  does  not  contain  any  section  similar  to  that  334th  section, 
or  to  the    136th  section  of  the  English  Act  of  1849  (which  was 
passed  on  the  same  day);   but  it  contains  two  sections  (111  and 
113)  which  are  substantially  the  same  as  the   335th  and  336th 
sections  of  the  present  Irish  Act.     It  will  be  clear,  upon  reference 
to  those  several  sections,  that  under  the  Irish  Bankrupt  Act  of 
1849  the  warrant  and  judgment  in  the  present  case  would  have 
been  perfectly  valid  against  the  assignees ;  and  that  the  difficulty  of 
the  question  we  have  to  decide  arises  from  the  introduction,  for  the 
first  time,  into  the  Irish  Bankrupt  Law,  of  the  enactment  contained 
in  said  334th  section.      The  335th  section  (after  extending  to  pleas 
of  confession,  cognovits  actionem^  acknowledgments,  and  covenants 
for  judgment,  the  provisions  of  Pigot's  Act  for  the  filing  of  warrants 
of  attorney)  then  provides  that  all  such  pleas   of  confession,  &c., 
and  all  judgments  and  executions  thereon,  shall  be  null  and  void 
against  the  assignees   in   bankruptcy  or  insolvency,   except  such 
pleas  of  confession,  &c.,  be  filed  within  twenty-one  days  from  the 
making  or  signing  thereof,  or  unless  within  the  same  period  judg* 
ment  should  have  been  entered  thereon^  and  duly  registered  under 
said  Irish  Act  of  1844  ;  and  it  further  entitles  the  assignees  to  re- 
cover all  moneys  levied  or  effects  seized  under  such  void  execution. 
It  will  be  observed  that  ^^  cognovits  actionem  '*  are  included  both 
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in  this  and  in  the  334th  section,  and  that  the  334th  section  declares  H.  Y.  1864. 
them  to  he  null  and  void  unless  duly  filed,  under  Figot's  Act,  within     ^,  ~^»    * 

ASSIGNEES 

the  twenty-one  days,  although  that  Act  contained  no  provision  for         skellt 
the  filing  of  cognovits,  and  was  only  extended  to  them  by  said  335th  v. 

-.  KEEFS* 

section,  according  to  which,  however,  it  would  not  be  requisite  to 
file  any  cognovit,  if  the  judgment  thereon,  was  entered  and  duly 
registered  within  the  same  period.  It  is  true  that  cognovits  ae- 
tionem  were  also  included  in  the  136th  section  of  the  English 
Bankrupt  Act  of  1849 ;  but  that  was  in  accordance  with  the  third 
section  of  said  English  Act  of  3  G.  4,  c.  39,  which  provided  for  the 
filing  of  cognovits  (a  provision  not  contained  in  Pigot's  Act) ;  and 
there  is  no  other  provision  in  the  English  Bankrupt  Act  inconsistent 
with  that  136th  section.  This  inconsistency  (as  regards  cognovits) 
between  the  provisions  of  the  334th  section  of  the  Irish  Act  and 
those  of  the  335th  section,  and  of  Figot^  Act,  would  further  show 
that  the  insertion  of  that  1 34th  section  in  the  Irish  Act  may  be 
accounted  for  in  the  manner  I  have  already  suggested ;  and  that  full 
efiect  cannot  be  given  to  all  the  provisions  of  the  334th  section 
according  to  its  terms.  But  the  discrepancy,  so  far  as  it  practi- 
cally affects  cognovits,  is  of  little  importance,  inasmuch  as  cognovits 
signed  by  the  party,  in  the  form'  adopted  in  England,  are  seldom 
used  in  Ireland,  where  pleas  of  confession  are  adopted  instead.  We 
may  therefore,  for  the  present,  consider  the  334th  section  as  dealing 
with  one  class  of  judgments,  namely,  those  obtained  upon  warrants 
of  attorney ;  and  the  335th  section  as  dealing  with  another  class, 
namely,  those  obtained  upon  pleas  of  confession  and  consents  for 
judgment.  According  to  plaintiffs'  argument,  the  result  of  the  two 
sections  (without  reference  even  to  the  336th)  would  be  that,  under 
the  334th  section,  warrants  of  attorney  not  duly  filed,  and  the  judg- 
ments thereon,  would  be  null  and  void  against  the  assignees,  even 
though  such  judgments  were  entered  and  duly  registered  within  the 
twenty-one  days;  whereas,  under  the  335th  section,  pleas  of  confession 
and  consents  for  judgment  (though  not  duly  filed)  would,  together 
with  the  judgments  obtained  thereon,  be  valid  against  the  assignees,  if 
such  judgments  were  duly  entered  and  registered  within  that  period. 
This  would  be  a  singular  state  of  the  law,  as  it  would  be  difilcult  to 
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H.  v.  1864.  336th  sections  of  the  Irish  Bankrupt  Act  of  1867  refer  to  that 
^  ,     V     /     Act  of  1844,  and  contain  express  reservations  in  favour  of  judg- 
._  av^ww^    ments  registered  under  it  within  the  specified  time  ;  and  from  those 
v.  provisions  it  would  appear  that  the  previous  334th  section  (which, 

with  the  exceptions  I  have  mentioned,  corresponded  substantially 
with  the  1 36th  section  of  the  English  Bankrupt  Act)  was  introduced 
into  the  Irish  Act  of  1857,  because  an  enactment  nearly  similar 
was   contained  in  the  English  Act,  but  was   introduced   without 
sufficiently   considering   the   effect  of  the   difference   between   the 
provisions  of  the  previous  statutes  which  applied  to  England  and 
of  those  applying  to  Ireland,  or  considering  how  far  that  section 
would  clash  or  be  in  conformity  with   the  335th  and  336th  sec- 
tions of  the  Irish  Act,  which  sections  do  not  occur  in  the  English 
Act.      The  former  Irish   Bankrupt  Act  of  1849  (12  &   13  Vic^ 
c.  107)  does  not  contain  any  section  similar  to  that  334th  section, 
or  to  the   136th  section  of  the  English  Act  of  1849  (which  was 
passed  on  the  same  day);   but  it  contains  two  sections  (111  and 
113)  which  are  substantially  the  same  as  the   335th  and   336th 
sections  of  the  present  Irish  Act.    It  will  be  clear,  upon  reference 
to  those  several  sections,  that  under  the  Irish  Bankrupt  Act  of 
1849  the  warrant  and  judgment  in  the  present  case  would  have 
been  perfectly  valid  against  the  assignees ;  and  that  the  difficulty  of 
the  question  we  have  to  decide  arises  from  the  introduction,  for  the 
first  time,  into  the  Irish  Bankrupt  Law,  of  the  enactment  contained 
in  said  334th  section.      The  335th  section  (after  extending  to  pleas 
of  confession,  cognovits  actionem^  acknowledgments,  and  covenants 
for  judgment,  the  provisions  of  Pigot's  Act  for  the  filing  of  warrants 
of  attorney)  then  provides  that  all  such  pleas   of  confession,  &c., 
and  all  judgments  and  executions  thereon,  shall  be  null  and  void 
against  the  assignees   in   bankruptcy  or  insolvency,   except  such 
pleas  of  confession,  &C.,  be  filed  within  twenty-one  days  from  the 
making  or  signing  thereof,  or  unless  within  the  same  period  judg- 
ment  should  have  been  entered  thereon^  and  duly  registered  under 
said  Irish  Act  of  1844  ;  and  it  further  entitles  the  assignees  to  re- 
cover all  moneys  levied  or  effects  seized  under  such  void  execution. 
It  will  be  observed  that  *<  cognovits  actionem  "  are  included  both 
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in  this  and  in  the  334th  section,  and  that  the  334th  section  declares  H.  Y.  1864. 

Queen's  Bench 
them  to  be  null  and  void  unless  duly  filed,  under  Pigot's  Act,  within     ^,  ~^»    ^ 

,  ,  ,       ,  *  '       ^  .  .        !•         ASSIGNEES 

the  twenty-one  days,  although  that  Act  contained  no  provision  tor    ^^  sKSLiiT 
the  filing  of  cognovits,  and  was  only  extended  to  them  by  said  335th  v. 

KEEFE. 

section,  according  to  which,  however,  it  would  not  be  requisite  to 
file  any  cognovit,  if  the  judgment  thereon,  was  entered  and  duly 
registered  within  the  same  period.     It  is  true  that  cognovits  ae- 
tionem  were  also   included  in  the   136th  section   of  the   English 
Bankrupt  Act  of  1849 ;  but  that  was  in  accordance  with  the  third 
section  of  said  English  Act  of  3  G,  4,  c.  39»  which  provided  for  the 
filing  of  cognovits  (a  provision  not  contained  in  Pigot's  Act) ;  and 
there  is  no  other  provision  in  the  English  Bankrupt  Act  inconsistent 
with  that  136th  section.     This  inconsistency  (as  regards  cognovits) 
between  the  provisions  of  the  334th  section  of  the  Irish  Act  and 
those  of  the  335th  section,  and  of  Pigot*'8  Act,  would  further  show 
that  the  insertion  of  that  1 34th  section  in  the  Irish  Act  may  be 
accounted  for  in  the  manner  I  have  already  suggested ;  and  that  full 
effect  cannot  be  given  to  all  the  provisions  of  the  334th  section 
according  to  its  terms.     But  the  discrepancy,  so  far  as  it  practi- 
cally affects  cognovits,  is  of  little  importance,  inasmuch  as  cognovits 
signed  by  the  party,  in  the  form  adopted  in  England,  are  seldom 
Qsed  in  Ireland,  where  pleas  of  confession  are  adopted  instead.     We 
may  therefore,  for  the  present,  consider  the  334th  section  as  dealing 
with  one  class  of  judgments,  namely,  those  obtained  upon  warrants 
of  attorney ;  and  the  335tb  section  as  dealing  with  another  class, 
namely,  those  obtained  upon  pleas  of  confession  and  consents  for 
judgment.     According  to  plaintiffs'  argument,  the  result  of  the  two 
sections  (without  reference  even  to  the  336th)  would  be  that,  under 
the  334th  section,  warrants  of  attorney  not  duly  filed,  and  the  judg- 
ments thereon,  would  be  null  and  void  against  the  assignees,  even 
though  such  judgments  were  entered  and  duly  registered  within  the 
twenty-one  days;  whereas,  under  the  335th  section,  pleas  of  confession 
and  consents  for  judgment  (though  not  duly  filed)  would,  together 
with  the  judgments  obtained  thereon,  be  valid  against  the  assignees,  if 
such  judgments  were  duly  entered  and  registered  within  that  period. 
This  would  be  a  singular  state  of  the  law,  as  it  would  be  difiUcult  to 
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H.  y.  1864.  assign  any  reason  why,  as  regards  the  rights  and  security  of  cre- 

^>— -^^  ,.'  ditors,  the  legislation  should  not  be  uniform  with  respect  to  both 

OF  SKELLY  ^^*®*®^  ^^  judgments,  or  why,  on  similar  states  of  facts  (namely,  the 

v*  warrants,  pleas  of  confession,  and  consents,  not  being  duly  filed,  but 

K.ESFE 

judgments  being  entered  thereon,  and  duly  registered  within  the 
required  time),  one  class  of  judgments  should  be  vitiated  by  the 
Act,  and  the  other  class  unaffected  by  it.     Independently  however 
of  this  consideration,  which  I  admit  would  not  of  itself  be  sufficient 
ground  for  deciding  against  the  express  terms  of  the  334th  sectioD, 
I  think  that  the  provisions  of  the   336th  section  show  that  the 
Legislature  did  not  intend  that  a  judgment  such  as  that  now  before 
us,  entered  and  registered  within  due  time,  should  be  rendered  null 
and  void  if  the  warrant  upon  which  it  was  obtained  had  not  been 
duly  filed.     The  336th  section  provides  that  all  judgi^ents  (except 
those  obtained  upon  warrants  of  attorney,  pleas  of  confession,  &c^ 
duly  filed,  as  aforesaid),  should  be  null  and  void  against  the  as- 
signees in  bankruptcy  or  insolvency,  unless  such  judgments  were 
duly  registered  under  the  Irish  Act  of  1844  within  twenty-one  days 
from  the  entry  or  signing  of  the  judgment.     This  section,  as  I  have 
already  mentioned,  corresponds  substantially  with  the  11 3th  section 
,  of  the  previous  Irish  Bankrupt  Act  of  1849,  and  would  (as  well  as 

that  113th  section)  apply  to  a  judgment  such  as  the  present,  which 
(having  been  obtained  upon  a  warrant  not  duly  filed)  is  not  there- 
fore one  of  the  judgments  excepted  from  the  operation  of  the  section. 
It  is  true  that  neither  the  136th  section  of  the  present  Act,  nor  the 
j  1 13th  of  the  previous  Act,  requires  in  terms  that  judgments  obtained 

J  upon  warrants,  pleas  of  confession,  or  consents,  not  duly  filed,  should 

be  entered  within  any  particular  time  after  the  signing  of  the  war- 
rant, plea,  or  consent.  Such  a  provision  (which  would  certainly  be 
requisite  for  the  due  protection  of  the  general  creditor)  Vas  however 
made  as  regards  judgments  obtained  upon  warrants  not  duly  filed 
by  the  13th  section  of  Figot's  Act,  which  required  such  judgments 
to  be  entered  within  twenty-one  days  from  the  making  of  the 
warrant,  and  it  was  made  as  regards  judgments  obtained  upon  pleas 
of  confession  or  consents  not  duly  filed,  by  the  335th  section  of  the 
present  Act,  and  the  111th  of  the  previous  Act,  which  required  such 

ii 
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judgments  to  be  entered  and  registered  within  twenty-one  days  from  H.  V.  1864. 

,        .     .  ^         ,       ,  txr.  .  ,  Queen*8Bench, 

the  signing  of  sach  plea  or  consent.     With  respect  to  the  case  now      ^^m'^     '^ 

A.SSIONEE8 

before  us,  although  the  warrant  was  not  duly  filed,  neither  it  nor  skelly 

the  judgment  obtained  on  it  would  have  been  vitiated  by  Pigot's  v. 

Act,  inasmuch  as  the  judgment  was  entered  within  twenty-one  days 
from  the  execution  of  the  warrant,  as  required  by  the  13th  section 
of  that  Act.      The  336th  section  of  the  present  Act  rendered  it 
also  requisite  that  such  a  judgment  (having  been  obtained  upon 
a  warrant  not  duly  filed)  should  be  registered  within  twenty-one 
days  from  the   entering  of  the  judgment,  in  default  whereof  the 
judgment  was  declared  to  be  null  and  void  against  the  assignees. 
And  I  think  the  fair  inference  of  the  Legislature's  intention  from 
that  provision  would   be,   that  such  a  judgment,   entered   within 
twenty-one  days  from  the  execution  of  the  warrant,  should  not  be 
rendered   null  and  void  by  the  fact  of  the   warrant   not  having 
been  duly  filed,  except  in  the  event  of  such  further  requirement 
as  to  the  registry  of  the  judgment  not  being  complied  with.     Ac- 
cording to  the  argument  of  plaintiffs'  Counsel,  the  judgment,  though 
entered  within  the  twenty-one  days  requii^ed  by  Pigot's  Act,  would 
be  null  and  void  under  the  334th  section,  whether  it  was  registered 
in  due  time  or  not ;  while  the  subsequent  336th  section  only  de- 
clared it  to  be  null  and  void  in  the  event  of  its  not  being  registered 
in  due  time. 

Plainti£fs'  Counsel  have  argued  that  the  334th  section  would 
be  altogether  inoperative,  if  the  efiect  they  contend  for  be  not 
given  to  it;  but  in  answer  to  this  it  may  be  urged  that,  if  such 
effect  be  given  to  that  section,  then  that  the  provisions  of  the 
336th  section,  with  respect  to  the  registry  of  such  judgments  as 
that  now  before  us,  would  be  inoperative ;  and  a  compliance  with 
It  would  he  of  no  avail.  If  the  exception  in  the  336th  section 
had  included  a// judgments  obtained  upon  warrants,  whether  such 
warrants  were  duly  filed  or  not,  then  the  present  judgment  would 
be  affected  only  by  the  334th  section,  which  renders  the  due 
filing  of  the  warrant  essential  to  the  validity  of  the  judgment, 
and  which  omits  the  reservation  contained  in  Pigot's  Act  in 
favour  of  judgments  entered  within  twenty-one  days  from  the  ex- 
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H.  y.  1664.  ecution.  .The  case  of  the  present  judgment  would  then  be  governed 
Wjueen  i    enc  t  ^^  ^^^  decision  in  Acraman  v.  Hemiman ;  but  that  case  is,  in 
A88I       E      ^^  opinion,  essentially    distinguishable  from  the  present,   bj  the 
V.  fact  already  mentioned,  that  the  reservation  in  the  336th  section 

of  the  Irish  Act  includes  judgments  (such  as  that  now  before  us), 
obtained  upon  warrants  not  duly  filed ;  while  in  the  English  Act 
there  is  no  similar  provision,  nor  any  other  that  could  be  relied 
on  as  controlling  the  positive  enactment  of  the  136th  section.  It 
is  also  to  be  observed  that  the  present  judgment  would  have  been 
perfectly  valid  against  the  assignees  under  the  previous  Irish  Bank- 
rupt Act  of  1849*  The  provisions  of  the  113th  section  of  that 
Act  clearly  showed  the  intention  of  the  Legislature,  that  judgments 
obtained  upon  warrants  not  duly  filed  should  nevertheless  be  valid 
against  the  assignees  if  entered  and  registered  within  the  prescribed 
time.  Those  provisions  were  in  substance  re-enacted  by  the  336tb 
section  of  the  present  statute ;  and  there  is  nothing  in  that  statute 
(except  the  334th  section)  which  indicates  the  intention  of  the 
Legislature  that  thenceforth  the  due  entry  and  registry  of  such 
judgments  should  be  altogether  unavailing.  It  has  not  been  argued 
that  such  an  alteration  in  the  law  was  required  to  carry  out 
the  policy  of  the  Legislature  in  protecting  creditors  from  secret 
warrants  of  attorney,  or  that  such  object  would  not  be  as  effec- 
tually attained  by  substituting  the  due  entry  and  registry  of  the 
judgment  for  the  filing  of  the  warrant.  In  Acraman  v.  Hemi- 
man (a),  Erie,  J.,  refers  to  the  1 1 3th  section  of  the  Irish  Bankrupt 
Act  of  1849  (which  was  then  in  force  in  this  country),  and  to 
the  provision  thereby  made,  under  the  previous  Irish  Act  of  1844, 
for  the  registration  of  judgments ;  and,  according  to  his  opinion, 
the  existence  of  that  special  provision  was  a  sufficient  reason  for 
the  different  legislation  in  the  English  and  Irish  Bankrupt  Acts 
of  1849,  as  to  the  validity  of  judgments  obtained  upon  warrants 
not  duly  filed.  The  question  we  are  considering  is  not  free  from 
difficulty,  as  our  decision,  whether  in  plaintiffs'  or  defendant's 
favour,  would  be  at  variance  with  some  one  or  other  of  the  sec- 
tions of  the  Irish  Bankrupt  Act  of  1857 ;  but  in  my  opinion  the 

{a)  16  Q.  B.  1004. 
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soaoder  coDStructioD,  \ipon  the  whole  of  the   statute,  would  be  H.  V.  1664. 
that,  although  the  warrant  of  attorney  upon  which  a  judgment  is     »■■    ^      * 
obUi»ed  be  not  duly  filed,  yet  that  neither  the  warrant  nor  judg-    J^^J^-J 
ment  is  void  under  that  statute  if  such  judgment  be  entered  and  «• 

registered  within  due  time.    It  is  laid  down  as  a  general  rule  by 
Bayley,  J.,  in  the  case  of  Morris  v.  MelUn  (a)  to  which  I  have 
already  referred,  "  that,  in  order  to  avoid  any   written   instru- 
**ment  by  positive  enactment,  the  words  of  that  enactment  ought 
'*  to  be  so  clear  and  express  as  to  leave  no  doubt  of  the  inten- 
'^  lion  of  the  Legislature."  I  think  that  principle  is  applicable  to  the 
present  case.    The  warrant  and  judgment  in  question  would,  under 
the  circumstances  now  before  us,  have  been  perfectly  valid  before 
the  passing  of  the  Irish  Bankrupt  Act  of  1857 ;  and,  considering 
the  several  provisions  of  that  statute  to  which  I  have  referred,  it 
cannot  be  said  that,  upon  the  whole  of  the  statute,  there  is  no 
doubt  of  the  intention  of  the  Legislature  that  a  warrant  and  judg- 
ment under  those  circumstances  should  thereafter  be  null  and  void. 
Another  ground  of  objection  has  been  relied  on  by  defendant's 
Coansel,  which,  however,  only  applies  to  the  fifth  count  of  the  sum- 
mons and  plaint,  and  which,  in  my  opinion,  is  well  founded,  namely, 
that,  even  supposing  the  warrant,  judgment,  and  execution  to  be 
null  and  void  against  the  assignees  under  the  334th  section,  still 
they  are  not  entitled  to  bring  an  action  for  the  amount  levied  under 
the  execution  as  money  received  by  defendants  to  the  use  of  the 
assignees.     With  respect  to  judgments  which  are  void  under  the 
335th  and  336th  sections,  the  assignees  are  by  those  sections  ex- 
pressly entitled  to  recover  for  the  benefit  of  the  bankrupt's  or 
insolvent's  estate,   and   for   the   use  of  his  creditors,   all  moneys 
levied  under  any  executions  on  such  judgments.    But  the  present 
judgment  is  not  void  under  either  of  those  sections ;  and  the  334th 
section,  on  which  alone  the  plaintiffs  can  rely  as  avoiding  the  judg- 
ment, contains  no  provision  for  any  action  to  be  brought  by  the 
assignees.    Even  supposing  that,  in  the  present  case,  the  judgment 
and  execution  under  which  the  money  was  levied  were  void  against 
the  pktintiffs  as  assignees,  still  they  were  valid  as  against  Skelly 

(a)  6  B.  &  G.  450. 
VOL.  17  34  L 
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H.  V.  1864.  himself;  and  the  monej  was  levied  before  bankruptcy,  or  notice 

"^  of  any  act  of  bankruptcy,  and  without  any  fraudulent  preference, 

*v™  ^^^w^^    &Co  ^^^  although,  according  to  the  opinions  expressed  by  some 

07  SKbIjIjY 

V,  of  the  Judges  and  Law  Lords,  in  BiUiter  v.  Young  and  Young  y. 

Billiter  (a),  the  assignees   would,   under  such  circumstances,  be 

entitled  to  maintain  some  form  of  action  other  than   trover  or 

detinue,  I  am  of  opinion  that  they  would  not  be  entitled  to  briog 

an  action  for  money  had  and  received  to  their  use.      In  the  case 

of  Pennell  v.  Aston  {b)  Baron  Parke,  with  respect  to  the  right 

of  the  assignees  in  bankruptcy  to  maintain  such  an  action,  states 

as  follows : — '*  The  assignees  could  not  sue  for  money  as  had  and 

«( received  to  their  use,  uiiless  it  was  received  by  the  defendants 

*'  after  the  bankruptcy,  or  unless  it  was  received  before  the  bank- 

*'  ruptcy  by  way  of  fraudulent  preference ;  for  then  it  would  not 

**  be  paid  to  the  use  of  the  bankrupt."    Li  my  opinion,  that  rale 

applies  to  the  present  case,  as  to  the  fifth  count. 

On  these  several  grounds,  I  think  that,  on  the  pleadings,  the 
present  action  is  not  maintainable  as  to  any  of  the  counts;  and 
that  accordingly  judgment  should  be  given  for  the  defendant. 

(a)  6  Ell.  &  BL  15;  S.  C,  8  H.  of  L.  Cas.  682. 
(6)  U  M.  &  W.  417. 


MURPHY  and  another,  Assignees  of  JOHN  SEELLT, 

Plaintiff  in  Error, 

\ 

\  JOHN  EEEFE,  Defendant  in  Error. 


Nov*  is  21. '  ^^^^   ^^  ^^  appeal  from  the  decision  of  the  Court  of  Qaeen's 
Bench. 

*  Before  Monaham,  C.  J.,  Pioot,  C.  B.,  Chbistian,  J.,  FitzoibU'Z^' 

HuoBBS,  and  Dkast,  BB. 
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Ktman  and  Meldon  appeared  on  behalf  of  the  plaintiffs  in  M.  T.  1864. 

Exch,  Chanu 

error.     The  arguments  were  the  same  as  those  addressed  to  the 
Court  below. 

Htran  and  Martin^  on  behalf  of  the  defendant  in  error^  cited 
Banbury  v.  White  (a),  to  show  that  the  securities  might  have  been 
good  for  twentj-one  days  at  all  events;  and  that  section  334  of 
the  20  &  21  Vic^  c.  60,  deals  with  warrants  of  attorney,  &c.,  only 
so  long  as  they  are  securities^  and  does  not  touch  them  after  they 
have  become  judgments.     This  was  the  only  new  authority  cited. 

Deast,  B.  H.  T.  1865. 

In  this  case  the  plaintiffs  sue  as  assignees  of  John  Skelly  a 
bankrupt.  In  the  first  count  they  allege  that  the  deiendant 
converted  to  his  own  use  certain  goods  of  the  plaintiffs,  as  such 
assignees.  In  the  second  they  allege  that  he  converted  to  his  own 
use  certain  goods  of  the  bankrupt  before  he  became  bankrupt.  In 
the  third  they  allege  that,  before  Skelly  became  bankrupt,  the 
defendant  took  and  carried  away  goods  of  his.  In  the  fourth  they 
allege  that  the  defendant  detained  goods  of  the  plaintiffs,  as  such 
assignees.  In  the  fifth  they  allege  that  the  defendant  is  indebted 
to  them  as  assignees  for  money  had  and  received  by  him  to  their 
use.  To  this  the  defendant  pleaded  that,  before  Skelly '^became 
bankrupt,  he  (defendant)  recovered  a  judgment  against  him  for 
£1207,  which  was  duly  registered,  in  compliance  with  the  provi- 
sions of  the  Irish  Bankrupt  and  Insolvent  Act  1857,  within 
tventj-one  days  from  its  entry  in  the  office  of  the  Registrar  of 
Jodgments,  and  afterwards  duly  registered  pursuant  to  the  pro- 
vinons  of  the  7  &  8  Ftc,  c.  90;  and  that  before  Skelly  became 
a  bankrupt,  and  while  he  was  in  possession  of  the  goods  in  ques* 
tion,  defendant  issued  a  writ  oi  Ji.fa,  under  the  judgment,  marked 
for  £546.  12s.  Od.,  and  delivered  it  to  the  Sheriff  of  the  city  of 
Dablin;  and  that  before  Skelly  became  bankrupt,  the  Sheriff,  by 
virtue  of  that  writ,  seized  the  goods  in  question ;  and  before  the 
filing  of  any  petition  in  bankruptcy,  he  sold  the  goods  so  seized, 

(a)  2  H.  &  C.  300. 
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H.  T.  1865.  and  by  such  sale  levied  the  sum  of  £383.  5s.  3d.;  and  that  that 
■  _  \  sum  was  paid  over  to  him  the  defendant  prior  to  the  filing  of 

ASSIGNEES    ^^^  petition  in  bankruptcy,  and  before  he  had   notice  of  any  act 
o.  of  bankruptcy  committed  by  Skelly.     To  this  the  plaintifis  hare 

replied  that  the  judgment  relied  on  was  entered  by  virtue  of  a 
warrant  of  attorney,  and  that  a  copy  of  it  was  not  lodged,  within 
twenty -one  days  after  its  execution,  with  the  proper  officer  of  the 
Court  in  which  it  was  recovered ;  and  that  a  petition  in  bankruptcy 
was  duly  presented,  under  which  Skelly  was  declared  bankrupt,  and 
the  plaintiffs  were  duly  appointed  assignees;  and  the  warrant,  the 
judgment,  and  execution,  thereby  became  null  and  void.  To  this 
replication  the  defendants  demurred  ;  and  the  Court  of  Queen's 
Bench  allowed  the  demurrer. 

The  .question  for  this  Court  is  whether  that  decision  is  right ;  and 
I  am  of  opinion  that  it  is,  for  the  following  reasons : — The  344ih 
section  of  the  Irish  Bankrupt  and  Insolvent  Act  18579   which  is 
that  relied  on  by  the  plaintiffs,  provides  that  if  any  warrant  of 
attorney  to  confess  judgment  shall  have  been  given  by  any  bankrupt 
or  insolvent,  and  such  warrant  or  a  true  copy  of  it  shall  not  have 
been  filed  with  the  proper  officer  of  the  Court  in  which  judgment 
shall  thereafter  be  entered,  within  twenty-one  days  next  after  the 
execution  thereof,  in  manner  prescribed  by  the  Act  3  &  4  Fic, 
c.  103,  every  such  warrant  shall  be  deemed  fraudulent,  null  aod 
void  to  all  intents  and  purposes  whatsoever.     Upon  the  very  terms 
of  this  section  it  is  plain  that,  in  order  to  make  it  applicable  to  any 
particular  case,  there  must  be  not  only  an  omission  to  file  the 
warrant  within  the  prescribed  time,  but  there  must  be  ahso  a  bank- 
ruptcy  or  insolvency  supervening :  until  the  occurrence  of  one  or 
other  of  those  events*  the  warrant  and  everything  done  in  pursuance 
of  it  remains  in  full  force  and  effect  unaffected  by  it.    In  the 
present  case  the  entering  the  judgment,  the  issuing  execution,  the 
levy  and  sale  under  it,  and  the  payment  over  to  the  plaintiff  took 
place  before  the  bankruptcy,  and  before  notice  of  any  act  of  bank- 
ruptcy.    They  were  all  lawful  and  valid  at  the  time  they  took 
place.    The  defendant  had  recovered,  on  foot  of  a  valid  judgment, 
by  means  of  a  regular  and  lawful  execution,  payment  of  a  debt 
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admitted  to  be  due;   and  unless  the  plaintiffs  can  succeed  in  the  H.  T.  1865. 

Exch.  Cham, 

construction  they  seek  to  put  on  the  section  to .  which  I  have     ^—    v      ^ 

.      .  r.^.  ,    .      .^.  .  n     ASSIGNEES 

referred,  he  is  entitled  to  retain  it.     The  plaintiffs*  construction  of    ^^  skellt 

that  section  is,  that  not  only  is  the  warrant  of  attorney  avoided  ^' 

keefe. 
by  the  bankruptcy,  but  that  that  avoidance  has  a  retrospective 

operation,  and  affects  with    invalidity  everything    done    by  the 

aothority  of  it ;  and  such  acts,  perfectly  legal  when  they  were  done, 

are  rendered  illegal  by  a  subsequent  event.     That  is  a  construction 

which  I  cannot  give  to  the  344th  section.     The  words  of  the  section 

do  not  require  or,  I  think,  admit  of  it.     They  are  fully  satisfied  by 

holding  that,  from  the  date  of  the  bankruptcy  or  insolvency  the 

warrant,  and  any  judgment  entered  on  it,  shall  be  null  and  void, 

without  invalidating  or  disturbing  an  execution  issued  and  executed 

by  actual  levy  of  money  previous  to  that  date.  "It  is  a  general  rule," 

said  Lord  Tenterden,  in  the  case  of  Morris  v.  Mellin  (a),  "  in  the 

**  interpretation  of  Acts  of  Parliament,  that  an  enactment,  the  effect 

"  of  which  is  to  cut  down,  restrain,  or  abridge  a  written  instrument, 

**  shall  have  a  limited  construction."     The  Court,   in   that  case, 

refused,  on   application  by  the  assignee  of  an  insolvent  conuzor, 

to  set  aside  a  judgment  entered  against  him  by  virtue  of  a  warrant 

of  attorney,  upon  the  ground  that  the  warrant  was  void  under  the 

3  G.  4,  c.  39*  s.  4.     The  majority  of  the  Court  there  held  that, 

though  that  section  enacts  that  every  warrant  of  attorney  not  filed 

in  compliance  with  its  provisions  should  be  void  to  all  intents  and 

purposes,  those  words  must  be  construed  as  against  the  assignees  of 

a  bankrupt,  and  that  it  was  perfectly  valid  as  against  the  party  who 

gave  it.    Holroyd,  J.,  dissented  from  that  construction,  and  said 

the  words  should  receive  their  natural  meaning.    The  same  question 

was  again  brought  before  the  Court  in  Bennett  v.  Daniel  {b\  and 

the  majority  of  the  Court  came  to  the  same  conclusion ;  Parke,  J., 

dissenting.     But  in  the  subsequent  case  of  Davie  v.   Eyton{c\ 

Tindal,  C.  J.,  treated  the  question  as  settled.    Those  cases  are  not 

precisely  authorities  upon  the  present  question,  because  they  were 

decided  upon  an  Act  differently  framed ;  and  the  Court  considered 

(a)  6  B.  &  C.  446.  (6)  10  B.  &  C.  500. 

(c)  7  Bing.  154. 
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H.  T.  1865.  that  the  other  sections  of  that  Act  showed  that  the  section  relied  on  | 

^^— 'y  ■■  ^* '    by  the  applicant  was  intended  solely  for  the  protection  of  assignees  \ 

^_  ^^^^  ,  _    of  bankrupts.      The  case  of  Bryan  v.  Child  (a)  was  decided  upon  I 

Ox  SKEXiLx 

V.  the  construction  of  a  section  in  the  English  Act,  which  corresponds 

with  the  344th  section  of  the  Irish  Bankrupt  Act,  and  is  a  strong 
authority  in  favour  of  the  defendant.  The  137th  section  of  the 
English  Bankrupt  Act,  12  &  13  Vie^  c.  106,  provides  that  every 
Judge's  order,  made  by  consent  of  a  trader,  authorising  the  entering 
up  a  judgment  against  him,  shall  be  filed,  in  manner  therein  pre-  ; 

scribed,  within  twenty-one  days ;  "otherwise  such  Judge's  order,  and  ; 

"any  judgment  entered  thereon,  and  any  execution  issued  thereon, 
"shall  be  null  and  void  to  all  intents  and  purposes  whatsoever." 
In  Bryan  v.  Child  the  plaintiff  brought  an  action  of  trespass  for 
breaking  and  entering  his  house  and  taking  his  goods.  The  de- 
fendant justified  under  Viji,fa,  issued  on  foot  of  a  judgment;  the 
plaintiff  replied  that  the  judgment  was  entered  upon  a  Judge's 
order,  made  by  his  consent,  he  being  a  trader;  and  that  the 
provisions  of  the  137th  section  had  not  been  complied  with.  Bat 
the  Court  held  that  those  general  words  must  be  limited  in  con- 
struction  to  the  case  of  a  trader  becoming  bankrupt,  and  that  until 
that  event  happened  the  judgment  and  execution  were  perfectly 
valid.  In  giving  judgment  in  that  case.  Pollock,  C.  B.,  adopting 
suggestions  thrown  out  by  Alderson,  B.,  who,  in  the  course  of  the 
argument,  referred  to  the  word  "fraudulent,*'  which  is  used  in 
the  next  preceding  section  (section  136),  the  one  corresponding 
"v^ith  that  now  under  consideration,  and  said : — "  The  1 36th  section 
"  declares  that  warrants  of  attorney,  not  filed  as  thereby  required, 
"shall  be  deemed  fraudulent  as  well  as  void;"  but  how  can  they 
be  deemed  fraudulent  as  against  the  trader  himself?  It  must 
mean  as  against  his  creditors.  Now  that  same  word  "fraudulent" 
occurs  in  the  section  under  our  consideration ;  and,  according  to  the 
view  of  Alderson,  B.,  which  was  adopted  by  Pollock,  C.  B.,  it  shows 
that  the  Legislature  meant  to  annul  such  warrants  only  against 
the  creditors  of  the  person  who  gave  them,  and  not  as  against 
the  debtor  himself.     The  language  of  the  344th  section  is  more  in 

(a)  5  Ezch.  368. 
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aecordance  with  that  construction  than  that  of  the  section  which  H.  T.  1865. 
Alderson,  B.,  referred  to.     That  section  annuls  all  judgments  en-      >..^ — ^v-^-.^' 

ASSIGNEES 

tered  on  warrants  of  attorney  given  by  traders,  when  its  provisions         c,rr.TTv 
are  not  complied  with.    The  section  under  our  consideration  only  v» 

annuls  such  warrants  as  are  executed  by  bankrupts  or  insolvents, 
when  not  filed  in  compliance  with  its  directions ;  showing  that  the 
Legislature  meant  to  annul  Ihem  only  on  the  happening  of  one  or 
other  of  those  events,  and  for  the  benefit  of  the  persons  who  would 
become  entitled  to  the  property  of  the  conusor  upon  such  occurrences, 
namely,  the  creditors  under  the  bankruptcy  or  insolvency.     That 
makes  the  decision  in  Bryan  v.  Child  a  very  strong  authority  in 
the  present  case.    There  it  is  that  the  question  arose  between  the 
conazor  and  conuzee  before  bankruptcy ;  whereas  here  it  arises 
between  the  assignees  in  bankruptcy.     But  the  case  of  Brook  v. 
Miiehel  (a)  shows  that  the  commission  of  bankruptcy  does  not  inva- 
lidate executions  issued  under  judgments  prior  to  the  bankruptcy, 
although  the  judgments  themselves  were  annulled  by  it.    That  was 
an  action  of  trover,  brought  by  the  assignees  of  a  bankrupt  on  the 
possession  of  the  bankrupt.     The  goods  were  seized  and  sold  under 
an  execution  on  a  judgment  entered  by  reason  of  a  warrant  of 
attorney  not  filed  within   twenty-one  days,  as  prescribed  by  the 
second  section  of  3  G.  4,  c.  39*     The  Court  held  that,  as  the  pos- 
session was  laid  in  the  bankrupt,  and  the  commission  before  the 
bankruptcy,  and  as  the  warrant  and  judgment  were  made  void  only 
as  against*  the  assignees,  and  not  as  against  the  bankrupt  himself, 
the  judgment  and  execution  were  valid  as  against  him,  and  the  levy 
was  no  wrongful  conversion.     The  report  of  that  case  in  8  SulL^ 
p.  739,  shows  that  the  pleadings  were  similar  to  those  in  the  present 
case.    The  plaintiffs  declared  upon  a  possession  of  the  goods  by  the 
bankrupt,  and  a  conversion  before  the  bankruptcy.     The  defendants 
pleaded  a  judgment  recovered  against  the  bankrupt,  an  execution 
and  sale  under  it  before  the  bankruptcy.     The  plaintiffs  replied  that 
the  judgment  had  been  entered  by  virtue  of  a  warrant  of  attorney 
which  had  not  been  filed  in  manner  prescribed  by  the  3  G.  4,  c.  39. 
To  this  the  defendant  demurred ;  and  the  Court  allowed  the  de- 

(a)  6  Bing.  N.  C.  349. 
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H.  T.  1865.  murrer.    In  giving  judgment,  Tindal,  C.  J.,  says: — *'The  statute 

Exch,  Cham*  ^  ,  , 
, *     "  3  G.  4,  c.  39*  does  not  make  the  warrant,  the  judgment,  and  exe- 

OF  SKELLT    "  <^uti<>i^  ^oid  absolutelj  against  all  persons,  but  only  as  against  the 
V.  "  assignees  under  the  subsequent  commission."  As  against  the  bank- 

rupt  himself  therefore  the  judgment  was  good,  and  the  execution  a 
valid  execution ;  and  so  the  transaction  would  remain  a  good  and 
valid  execution  against  him,  at  all  eveats  up  to  the  time  of  the  bank- 
ruptcy.  Upon  no  legal  construction  therefore,  as  it  appears  to  us,  can 
the  allegation  be  supported  that  there  was  any  wrongful  conversion 
before  the  bankruptcy.     But,  in  the  action  of  trover  itself,  the  alle- 
gation is  not  maintainable  by  the  plaintiffs,  because  they  never  had 
the  possession,  nor  the  right  to  the  possession  of  these  goods  in  them- 
selves as  assignees.     By  no  earlier  statute  is  the  relation  carried 
back  to  a  further  point  than  to  the  act  of  bankruptcy ;  and  there  are 
no  words  in  the  statute  in  question  which  vest  the  property  in  the 
goods  by  relation  in  the  assignees,  either  from  the  warrant  of  at- 
torney, or  the  judgment  or  execution.     There,  in  like  manner,  the 
plaintiffs  never  had  the  possession,  or  the  right  to  the  possesion 
of  the  goods ;  for  the  possession,  and  the  right  to  the  possession, 
had  been  transferred  to  a  third  person  by  a  sale  valid  when  it  took 
place  as  against  the  bankrupt ;  and  there  is  no  relation  back  to  any 
prior  act  of  bankruptcy  to  entitle  the  ^signees  to  avoid  the  transfer. 
If  I  be  right  in  the  construction  I  have  put  on  the  334th  section 
of  the  Irish  Bankrupt  Act,  that  it  annuls  the  warrants  of  attorney 
thus  dealt  with  only  in  the  event  of  bankruptcy  or  insolvency,  and 
for  the  benefit  of  creditors,  that  case  is  a  precise  authority  that  the 
counts  in  this  summons  and  plaint  which  allege  a  possession  in  the 
bankrupt,  and  a  conversion  before  the  bankruptcy,  cannot  be  sus- 
tained.     That  case  is  cited  with  approbation,  and  relied  on  in  the 
judgment  of^Lord  Wensleydale  in  the  case  of  Billiter  v.  Young  {a)t 
which  was  confirmed  by  the  House  of  Lords  (6).     That  case  oi 
Billiter  v.  Young  is  itself  a  strong  and  decisive  authority  against 
the  plaintiffs,  at  least  as  regards  the  counts  in  which  they  allege 
a  conversion  before  the  bankruptcy.     That  was  an  action  of  trover, 
brought  by  the  assignees  of  an  insolvent  for  a  conversion  of  the 

(a)  6  £1.  &  Bl.  15.  (d)  8  H.  of  L.  Gas.  682. 
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goods  of  the  insolyent.     The  defendant  relied  on  a  jadgment  and  H.  T.  1865. 
execution  against  the  insolvent,  and  a  sale  under  the  execution     y    \  ^ 
before   the  insolvency.     The  assignees  relied  on  the  1  &  2  Vie.,    ^®"^^**^8 
c  llOy  s.  69t  which  provides  that,  if  any  person  being  in  insolvent  v. 

circamstances  should  voluntarily  charge  his  property  for  any  cre- 
ditor, such  charge  should  be  fraudulent  and   void  as  against  his 
assignees,  if  made  within  three  months  before  the  imprisonment. 
It  was  held  by  the  House  of  Lords,  reversing  the  judgment  of 
the  Exchequer  Chamber,  that  the  action  could  not  be  maintained. 
The  ground  on  which  the  judgment  of  the  House  of  Lords  was 
based  was,  that  the  warrant  was  valid  when  the  transaction  took 
place ;  and  that  there  was  no  relation  back  which  would  enable  the 
assignees  to  avoid  it    Now,  that  state  of  facts  exists  in  the  present 
case.     The  warrant,  the  judgment,  and  execution  were  all  valid 
when  the  sale,  which  is  the  conversion  complained  of,  took  plactf ; 
and  there  is  no  averment  of  a  previous  act  of  bankruptcy  to  which  the 
title  of  the  assignees  could  relate :  they  took  only  what  was  the  pro- 
perty of  the  bankrupt  at  the  time  of  the  bankruptcy ;  and  at  that 
time  the  goods  in  question  had  ceased  to  be  his  property,  because 
they  had  been  sold  under  a  valid  execution.    It  is  said  that  in 
the  case  of  Biiliier  v.  Young  the  warrant  was  made  void  as  against 
the  assignees ;   whereas   here  it   is,   by   the  section   in   question, 
made  void,  to  all   intents   and   purposes.     But,   according  to  the 
ease  of  Bryan  v.   Child,   there  is  really   no  distinction   on   that 
groood,   because  there   it  was   held   that  similar   words   did   not 
deprive  the  warrant  of  validity  against  the  bankrupt  or  insolvent, 
and   that    he   never    could    complain   of  an   execution   under  it. 
But,  besides,  the  controversy  in  Biiliier  v.  Young  was  between 
the  assignees,  as  to  whom  the  warrant  was  expressly  made  void; 
yet  it  was  held  that  such  avoidance  did    not    entitle  them  to 
interfere  with  or  complain  of  an  act  done  under  it  while  it  was 
subsisting  and  in  force.     So,  in  like  manner,  I  am  of  opinion 
that  the  plaintiffs  here  cannot  complain  of  a  sale  of  goods  under 
an  execution  which  was  perfectly  valid  when  it  took  place,  which 
the  Sheriff  was  warranted  and  bound  by  law  to  make,  and  which 

validity  transferred  the  goods  sold  to  the  purchaser. 

VOL.  17  35  L 
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H.  T.  1865.      It  remains  to  be  considered  whether  the  plaintiffs  can  recorer 
-_  -  -  _' '   the  proceeds  of  the  sale  under  the  count  for  money  had  and  re- 
A88IOREE8    ^^j^^ .  gj^^  there  are  expressions  in  the  judgments  of  some  of  the 
V.  Judges  who  were  consulted  by  the  House  of  Lords  in  the  case  of 

Billiter  ▼.  Youngs  indicating  an  opinion  that,  under  the  circum- 
stances of  that  case,  the  assignees,  though  they  could  not  treat  this 
sale  as  a  wrongful  act,  might  yet  recover  the  proceeds  of  it  in  an 
action  for  money  had  and  received.     Blackbume,  J.,  says  (a): — 
"I  am  strongly  disposed  to  think  that  as  soon  as  the  assignees 
**  avoid  the  transaction  they  may,  by  an  action  for  money  had  and 
*'  received,  or  at  all  events  by  a  properly  shaped  action,  make  the 
^^•favoured  creditor  refund  any  benefit   which  he   wrongfully  re- 
«(ceived."    Crompton,  J.,  says,  p.  701: — **In  cases  where  the 
<«  goods  were  in  the  hands  of  the  creditor  there  can  be  no  difficulty 
''in  demanding  them;  bringing  trover  on  a  refusal:    and  if  the 
"  creditor  has  sold  the  goods,  money  had  and  received  might  perhaps 
'*  lie,  though  I  am  much  struck  with  the  remarks  of  Cresswell,  J^ 
'*as  to  whether  money  had  and  received  is  the  proper  form  of 
"  action  in  such  a  case."  Wightman,  J.,  says  [p.  704] : — ^'^  It  may  be 
**  that  the  assignees  might  be  entitled  to  succeed  in  a  special  action 
«*  on  the  case,  or  after  a  demand  and  refusal."  But  those  expressions 
were  used  with  a  reference  to  a  state  of  facts  materially  different 
from  that  before  us.    In  that  case  the  warrant  was  given  by  way  of 
fraudulent  preference,  and  there  was  evidence  that  the  creditor  was 
cognizant  of  the  circumstances  and  was  a  participator  in  the  fraud. 
That  is  stated  in  the  opinion  of  Crompton,  J.  [p.  699]*   Tet  even  in 
that  state  of  facts,  the  Lords  who  gave  judgment  do  not  seem  to 
have  thought  that  the  assignees  could  sustain  an  action  for  money 
had  and  received.    Lord  Campbell  [p.  708]  says : — *'  But  I  by  no 
*'  means  say  that  the  assignee  is  without  a  remedy ;  on  the  contrary, 
''I  am  inclined  to  think  that,  by  a  declaration  properly  framed, 
he  **  might  recover  for  the  benefit  of  the  creditors,  the  warrant 
^'of  attorney  being  made  void  as  against  the  assignees."    Lord 
Wensleydale  does  not  seem  to  have  agreed  in  that  opinion.    For 

(a)8H.ofLdf.Caf.6M. 
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be  sajB  [p.  708]  : — '^  I  beg  to  express  a  doubt,  but  only  a  doubt,  H.  T.  1865^ 

Exeh.  Cham* 
**  whether  mj  noble  and  learned  friend  on  the  woolsack  is  right  in      »■  ■^^-     > 

ASSIGNEES 

*'  saying  that  there  could  be  any  form  of  action  in  which  the  assig-    Qp  skbllt 
**  nees  coald  have  redress,  as  no  injury  was  done  to  them ;  and  v- 

their  remedy  was  to  take  the  goods,  supposing  the  warrant  to  be 
▼oid."  The  other  Law  Lords  expressed  no  opinion  upon  the 
point.  But  if  the  sale  of  the  goods  were  valid  at  the  time,  and  if 
the  assignees  cannot  treat  the  sale  as  a  conversion  of  the  goods, 
treating  them  either  as  the  property  of  the  bankrupt  or  as  their 
property,  it  follows,  I  think,  that  they  cannot  recover  the  proceeds 
of  the  sale^  as  money  had  and  received  to  their  use ;  when  it  was 
received  by  the  creditor  from  the  Sheriff,  it  was  received  as  the 
proceeds  of  the  sale  of  the  debtor's  goods,  under  an  execution  sued 
out  upon  a  subsisting  judgment.  Unless  that  execution  can  be 
SToided  by  the  subsequent  bankruptcy,  I  do  not  see  how  the 
proceeds  of  the  sale  under  it  can  become  money  had  and  received 
to  the  use  of  the  assignees  under  it.  That  is,  I  think,  x^learly 
shown  in  the  judgment  of  Cress  well,  J.  (a);  and  his  reasoning  is, 
to  some  extent,  adopted  by  Crompton,  J.,  in  the  passage  which 
I  have  already  cited  from  his  opinion  given  to  the  House  of  Lords. 
Lord  Wensleydale,  in  the  judgment  read  by  Crompton,  J.,  in  the 
Exchequer  Chamber,  shows  that,  even  if  the  execution  and  sale 
under  it  wei^  void,  the  assignees  could  sustain  no  action  in 
respect  of  it ;  and  he  adopted  that  judgment  when  deciding  the  case 
in  the  House  of  Lords. 

Hughes,  B.,  concurred  in  affirming  the  judgment  of  the  Court 
below. 

Fitzgerald,  B. 

The  substantial  subject  of  complaint  in  this  action  is  a  seizure 
and  sale  by  the  defendant,  for  his  own  benefit,  of  certain  goods 
of  the  bankrupt.  The  sale  was  in  fact  made  by  the  Sheriff  of 
Dublin,  under  an  execution  issued  by  the  defendant  against  the 
bankrupt ;  and  the  proceeds  of  the  sale  were  paid  by  the  Sheriff  to 
the  defendant.     The  seizure,  the  sale,  and  the  payment  over  of  the 

(o)  6  EL  &  BL  26,  27. 
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H.  T.  1865.  proceeds,  were  all  prior  to  the  filing  of  the  petition  in  bankruptcy; 

and  the  defendant  had  not  at  the  times  of  seizure,  sale,  payment, 
or  any  of  them,  notice  of  any  prior  act  of  bankruptcy  of  the 
bankrupt. 

The  execution  was  issued  on  a  judgment  entered  by  the  de- 
fendant against  the  bankrupt,  under  or  by  virtue  of  a  warrant  of 
attorney  given  by  the  bankrupt  to  the  defendant.  The  judgment 
was  so  entered  within  twenty-one  days  after  the  execution  of  the 
warrant  of  attorney ;  but  within  that  time  there  was  not  filed  in  the 
Court  in  which  the  judgment  was  entered,  the  warrant  of  attorney 
or  a  true  copy  thereof,  together  with  an  affidavit  of  the  time  of  the 
execution  of  the  warrant.  The  judgment,  however,  was  within 
twenty-one  days  after  its  entry  duly  registered  pursuant  to  the  Act 
7  &  8  Ftc,  c.  90. 

In  this  state  of  things  two  questions  arise : — First,  whether  the 
warrant  of  attorney,  the  judgment,  and  the  execution  founded  on  it 
are  to  be  deemed  wholly  null  and  void ;  and,  secondly,  if  so, 
whether  the  plaintiff  can  take  advantage  of  such  avoidance  in  any 
of  the  forms  contained  in  the  plaint. 

As  to  the  first  question.  By  the  334th  section  of  20  &  21  He., 
c.  60,  which  Act  commenced  on  the  1st  of  November  1857,  long 
before  the  warrant  of  attorney  in  question  was  given,  it  is  enacted, 
that,  "  If  after  the  commencement  of  this  Act,  a^r  warrant  of 
**  attorney  to  confess  judgment  in  any  personal  action,  or  any 
*'  cognovit  actionem  in  any  personal  action,  shall  have  been  given 
*'  by  any  bankrupt  or  insolvent,  and  such  warrant  or  cognovit,  or  a 
"  true  copy  thereof,  shall  not  have  been  filed  with  the  proper  officer 
"  in  the  Courts  at  Dublin^  in  which  judgment  or  such  warrant  or 
**  cognovit  shall  thereafter  be  entered  up,  within  twenty-one  days 
'*  next  after  the  execution  thereof,  in  manner  and  form  provided  by 
"  the  Act  passed  in  the  session  of  the  third  and  fourth  years  of 
'Hhe  reign  of  her  Majesty,  chapter  105,  every  such  warrant  and 
<^  cognovit  shall  be  deemed  fraudulent,  null,  and  void  to  all  intents 
*'  and  purposes  whatsoever." 

The  provision  of  the  Act  3  &  4  Ffc,  c  105,  referred  to  here  is 
contained  in  the  12th  section  of  that  Act,  which  enacts  :—*' That 
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"from  and  after  the  1st  day  of  November  1840,  if  the  h^der  H.  T.  1865. 
"  thereof  shall  think  fit,  every  warrant  of  attorney  to  confess  judg-      « — -*, '  * 

A  CO  T fiio  V  ir fi 

t'ment  in  any  personal  action,  or  a  true  copy  thereof,  and  of  the 
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"attestation  thereof,  and  the  defeasance  and  endorsements  thereon  v. 

"  (if  any)  shall,  within  twenty-one  days  after  the  execution  of  such 
"  warrant  of  attorney,  be  filed,  together  with  an  affidavit  of  the  time 
"  of  the  execution  thereof,  with  the  proper  officer  in  one  of  her 
'^ Majesty's  Superior  Courts  of  Dublin,  in  which  judgment  upon 
"soch  warrant  of  attorney  shall  thereafter  be  entered  up." 

It  seems  to  me  that  the  cases  of  Dillon  v.  Edwards  (a)  and 
Aeraman  v.  Hemiman  (6),  decisions  on  the  English  Act  3  G.  4, 
c  39,  corresponding  in  many  respects  with  the  3  &  4  Ftc,  c.  105, 
must  be  considered  as  express  authorities  that  the  failure  to  file, 
together  with  the  warrant,  an  affidavit  of  the  time  of  its  execution, 
within  twenty-one  days  after  such  execution,  is  a  failure  to  comply 
with  the  form  and  manner  of  filing  the  warrant  provided  by  the 
3  &  4  Ftc.,  c.  105. 

I  shall  have  occasion  presently  to  observe  on  some  difference 
between  the  provisions  of  the  English  and  Irish  Acts ;  but  it  does 
not  seem  to  me  to  affect  the  position  for  which,  and  for  which  only, 
I  at  present  use  the  cases  I  have  cited.  That  being  so,  it  seems 
to  me  that  the  warrant  of  attorney  on  which  judgment  was  entered 
in  the  present  case  must,  by  the  express  terms  of  the  834th  section 
of  20  &  21  Ftc,  c.  60,  be  deemed  fraudulent,  null,  and  void  to 
all  intents  and  purposes  whatsoever. 

I  am  unable  to  conceive  stronger  terms  in  which  the  Legislature 
could,  if  so  minded,  absolutely  define  an  instrument  of  any  validity 
whatfiover  without  qualification.  I  can  see  no  absurdity  or  repug- 
nancy in  giving  to  the  words  their  obvious  meaning ;  and  I  do  not 
feel  myself  at  liberty  to  read,  with  a  qualification,  what  the  Legis- 
lature has  stated  shall  be  without  qualification.  In  the  same 
statute  I  find  sections  immediately  adjoining  this,  as  the  335th  and 
336th,  taking  from  other  instruments  and  records — as  pleas  of 
confession,  cognovits,  acknowledgments,  counts  for  judgment,  judg- 
ments and  executions, — validity  as  against  assignees  in  bankruptcy 

(a)  2  M.  &  P.  550.  (6)  16  Q.  B.«98. 
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Exch.Cham.         ,  ,  ,.-    ,  ., 

< «^— — >      priate  to  such  qualified  avoidance:  and  this  seems  to  me  to  show 

OF  SKELLT    *^*^  ^^®  Legislature  was  fully  aware  of  the  distinction   between 
V*  a  qualified  and  absolute  avoidance.     This  conclusion   is,    in  my 
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mind,  much  confirmed  by  the  fact  that  the  3  &  4  Fife,  c.  105,  did 
contain  a  provision  in  the  13th  section  avoiding  warrants  of 
attorney  not  filed  in  manner  and  form  provided  by  the  12Ui 
section,  but  only  against  assignees,  and  did  give  to  the  assignees 
the  remedy  appropriate  to  such  qualified  avoidance;  and  I  can 
hardly  conceive  that  a  different  mode  of  legislation  was  adopted  in 
the  two  statutes  without  some  object. 

It  seems  to  me  that  a  necessary  cohsequence  of  treating  the 
warrant  of  attorney  as  null  and  void  to  all  intents  and  purposes 
is  the  avoidance  of  the  judgment  and  execution  thereon  founded. 
This  was  considered  to  be  the  necessary  consequence  in  the  two 
cases  to  which  I  have  referred ;  and  I  confess  it  seems  to  me  dis- 
tinctly contemplated  by  the  Legislature  itself,  in  the  20  &  21  Ftc., 
c.  60 ;  for  while  the  328th  section  of  that  Act  gives  validity  to 
executions  bona  fide  levied  by  seizure  and  sale  before  the  filing  of 
the  petition  in  bankruptcy,  provided  a  person  at  whose  suit  such 
execution  shall  have  been  issued  had  not  notice  of  any  prior  act  of 
bankruptcy,  the  330th  section  provides  that  nothing  in  the  Act 
contained  shall  be  deemed  to  give  validity  to-  any  warrant  of 
attorney,  &c.,  declared  to  be  null  and  void ;  nor  to  give  validity  to 
any  judgment  entered  up  under  or  by  virtue  of  such  warrant,  nor  to 
any  extent  executed  or  levied  under  or  by  virtue  of  such  warrant 

I  can  see  no  ground  for  limiting  the  operation  of  the  334th 
section  to  warrants  of  attorney,  while  they  continue  securities  for 
money  as  such  only,  and  before  judgment  entered.  For  the 
warrants  avoided  are  warrants  given  at  any  time  after  the  com- 
mencement of  the  act,  by  a  person  thereafter  declared  bankrupt 
The  invalidity,  therefore,  can  only  be  ascertained  by  a  subsequent 
bankruptcy  \  and,  besides,  the  section  seems  to  me  to  apply  in  terms 
to  a  warrant  of  attorney  on  which  judgment  shall  be  entered  op.  I 
am  aware  that  authorities  are  to  be  found  for  giving  to  expressions 
in  statutes,  as  strong,  or  nearly  as   strong  as  those  before  ns,  a 
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of  the  Leeislature,  because  otherwise  there  would  be  some  clear  re-         ^  «..^ 
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pngnancy  or  absurdity  in  its  provisions.     Some  of  these  decisions,  I  o. 

confess,  have  not  appeared  to  me  very  satisfactory ;  but  the  Courts  in 
making  them  have  always  considered  themselves  as  able  to  discover 
some  veiy  cogent  reason  for  taking  from  the  words  of  the  Legis- 
lature their  obvious  and  natural  meaning.     Thus,  in  the  case  of 
Monti  V.  Mellin  (a)  and  Bennett  v.  Daniel  {b) — which  I  particu- 
larise only  as  being  decisions  on  an  Act  of  the  same  nature  as  that 
before  us, — the  Courts  (though  in  each  case  with  a  dissentient  voice) 
gi?e  to  strong  words  of  avoidance,  in  the  fourth  section  of  3  G,  4, 
c  39,  a  qualified  effect.  But  the  ground  of  these  decisions  appears  to 
ha?e  been  this — the  second  section  of  that  Act  avoided  as  against 
assignees  only,  warrants  of  attorney  not  filed  within  a  certain  time. 
There  the  fourth  section  provided  that  if  such  warrants  of  attorney 
were  given  subject  to  any  defeasance  or  condition,  such  defeasance 
shoold  be  written  on  the  same  paper  with  the  warrant,  in  the  manner 
therein  directed,  before  the  time  when  the  warrant  wasfiUd^  otherwise 
the  warrant  should  be  void  to  all  intents  and  purposes.  On  the  word 
'^SQch"  the  Court  held  that  the  warrants  of  attorney  intended  by 
the  fourth  section  must  be  considered  the  same  class  of  instruments 
as  those  mentioned  in  the  second  section ;  and  that  the  Legislature 
could  not  have  intended  to  give  to  a  particular  defect  in  a  warrant 
of  attorney  filed  a  greater  effect  than  to  the  absence  on  the  file  of 
the  warrant  of  attorney  altogether,  but  that  the  two  sections  referring 
to  the  same  class  of  documents,    the  latter  and  more  generally 
expressed  section  was  to  be  interpreted  by  the  former.     In  the 
case  of  Bryan  v.   Child  {c)  the  question  was  rather  as  to  the 
meaning  of  the  word  "trader"  than  of  the  words  '^nuU  and  void 
to  all  intents  and  purposes;''  and  the  decision  only  was  that  the 
word  "  trader "  was  to  be  read  as  "  trader  becoming  bankrupt'' 
But  another  matter  has  been  urged  against  the  conclusion  at 
which  I  have  arrived,  which  appears  to  me  to  require  more  parti- 

(a)  6B.&C.446.  (6)  lOB.  &C.500. 

(«)  5  Ezeh.  369. 
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H.  T.  1865.  ciilar  consideration :  it  is  this,  that  the  334th  section  of  the  20  &  21 

Fife,  c.  60,  does  not  at  all  apply  to  judgments  entered  upon  warranti 
of  attorney  within  twenty-one  days  after  the  execution  of  such  war- 
rants. They,  it  is  said,  are  regulated  hy  the  336th  section  of  the 
Act,  which  provides  that  "If,  at  any  time  after  twenty-one  days 
"  from  the  entering  or  signing  of  any  judgment  whatsoever,  in  any 
"of  the  said  Superior  Courts  (save  and  except  judgments  entered 
"  upon  or  by  virtue  of  warrants  of  attorney,  pleas  of  confession,  or 
"  consents  for  judgment  duly  filed  under  the  provisions  of  this  Act, 
"  or  of  the  hereinafter  mentioned  Act  of  the  third  and  fourth  years  ot 
"  her  present  Majesty,  chapter  105),  a  petition  of  bankruptcy  shall 
"  be  filed  against  the  person  against  whom  such  judgment  shall  be 
"  entered  or  obtained,  under  which  he  shall  be  duly  found  or  declared 

"  a  bankrupt then  and  in  such  case,  unleas  such  judg- 

"  ment  shall  have  been  duly  registered  within  twenty-one  days 
«  from  the  entry  or  signing  thereof  in  the  office  of  the  Registrar  of 
"Judgments,  such  judgment,  or  any  execution  thereon,  shall  be 
"  deemed    fraudulent    and   void   against  the  assignees  under  such 


"  commission.** 


Now,  it  must  be  conceded  that  the  judgment  in  question  here, 
though  a  judgment  entered  on  a  warrant  of  attorney,  is  not  entered 
on  a  warrant  duly  filed  pursuant  to  the  3  &  4  Fie,  c.  105 ;  and  that 
consequently  it  does  come  ^within  the  provisions  of  the  336th  sec- 
tion ;  but  then  it  was  registered,  as  required  by  that  section,  within 
twenty-one  days  after  its  entry.  The  consequence  is,  that  it  is  not 
avoided  by  the  336th  section ;  that  however  of  itself  will  not  prevent 
its  being  avoided  by  the  334th,  if  that  section  applies  to  it.  Bat 
then  it  is  said  that  the  334th  section  is  capable  of  being  read,  and 
ought  to  be  read,  as  not  applying  to  the  judgment  in  question;  and 
that  is  argued  on  the  words  in  the  334th  section,  "  the  Courts  in 
which  judgment  on  such  warrant  shall  thereafter  be  entered." 
The  word  "  thereafter,"  it  is  said,  means  after  the  expiration  of 
twenty-one  days  from  the  execution  of  the  warrant  of  attorney  men- 
tioned in  the  334th  section ;  the  efiect  of  which  would  be,  that  th0 
334th  section  would  only  avoid  those  warrants  on  which  judgments 
were  entered  after  the  twenty-one  days,  and  would  not  applj  ^^ 
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them,  or  where  judgment  was  entered  witAin  the  twentj-one  days,  H.  T.  1865. 
which  would  be  regulated  by  the  336th  section.  v— ^^v — «-/ 
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I  think  it  can  hardly  be  argued  that  this  meaning  of  the  word 


"thereafter"  would  be  likely  to  suggest  itself  to  any  one  on  merely  v, 

reading  the  334th  section  ;  the  only  time  mentioned  in  the  section 
previously  to  the  use  of  the  word  '*  thereafter  "  is  the  time  of  giving 
the  warrant ;  and  the  word  "  thereafter  "  is  actually  interposed  be- 
tween the  portion  of  the  time  of  giving  the  warrant  and  the  period 
of  twenty-one  days  after  its  execution.     I  think  therefore  that, 
according  to  the  ordinary  rules  of  construction,  it  must  be  conceded 
that  the  word  would  be  referred  to  the  former  time,  and  not  to  the 
latter.    But  this  notwithstanding,  I  acknowledge  that  which  is  to 
be  said  for  the  suggested  construction  is  well  worthy  of  consider- 
ation.   In  the  first  place  then  it  is  said  that  it  is  but  reasonable 
to  suppose  that  whatever  the  words  "  Courts  in  Dublin  in  which 
''judgment  on  such  warrants  of  attorney  shall  thereafter  be  entered 
"up"  mean  in  the  3  &  4  Ftc,  c.  105,  s.  12,  the  same  they  must 
mean  in  the  334th  section  of  the  20  &  21  Fife,  c.  60,  which  adopts 
them  from  it.     Now,  as  they  occur  in  the  3  &  4  Vic^  c.  105,  the 
period  of  twenty-one  days  after  the  execution  of  the  warrant  is 
antecedently  mentioned ;  and,  though  it  be  not  the  time  next  ante- 
cedently mentioned — the  time  next  antecedently  mentioned  being 
the  time  of  the  execution  of  the  warrant — ^yet  when  it  is  considered 
that,  by  the  13th  section  of  the  3  &  4  Ftc,  c.  105,  any  warrant  of 
attorney  on  which  judgment  has  been  entered  within  twenty-one 
days  after  the  execution  of  such  warrant  is  saved  from  avoidance, 
though  the  warrant  has  not  been  filed  pursuant  to  the  12th  section  ; 
it  seems,  it  is  said,  but  a  reasonable  construction  of  the  12th  section 
to  confine  it  to  warrants  avoidable,  viz.,  those  on  which  judgment 
•hall  not  have  been  entered  within  the  twenty-one  days.  "^ 

It  ia  further  said  that  the  13th  section  of  the  3  &  4  Ftc,  c.  105, 
remains  unrepealed  up  to  this  day,  though  no  doubt  qualified  by 
the  operation  of  the  334th  and  336th  sections  of  the  20  &  21  Vic, 
c.  60.  But  taking  these  sections  of  the  later  Act,  and  reading  them 
in  connection  with  the  unrepealed  13th  section  of  the  3  &  4  Vie^ 

c.  105 — whicby  while  it  takes  validity  from  warrants  of  attorney  not 
VOL.  17.  36  L 
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H.  T.  1865.  filed  within  the  twenty-one  days,  if  judgment  have  not  heen  entered 
'  on  them  within  that  period  of  twentj-one  days,  leaves  them  unaf- 

fected  if  judgment  have  been  entered  within  the  twenty-one  days — 
V,  you  have,  it  is  said,   consistent   legislation.      The   334th  section 

taking  validity  perhaps  more  absolutely  from  the  warrants  not  filed 
within  the  twenty-one  days,  if  no  judgments  should  have  been  en- 
tered on  them  within  that  time ;  but  leaving  validity  to  such  as 
have  judgments  entered  on  them  within  that  time,  with  the  new 
qualification  imposed  by  the  336th  section,  viz.,  provided  such  judg- 
ments be  registered  within  twenty-one  days  after  entry,  ^gaio,  it 
is  said  that  this  is  rendered  still  more  probable  by  reference  to  the 
335th  section,  which  applies  to  a  class  of  judgments  not  provided  for 
by  the  12th  and  13th  sections  of  3  &  4  Vie,,  c.  105,  bat  which 
it  would  seem  to  be  the  intention  of  the  Legislature  to  put  on 
the  same  footing — ^that  is  to  say,  judgments  on  cognovits,  pleas  of 
confession  and  consents  for  judgment;  and  which  that  section  avoids 
against  assignees,  unless  the  cognovits,  <&c.,  be  filed  in  the  manner 
provided  by  the  3  &  4  Vic,  c.  105,  as  to  warrants  of  attorney, 
within  twenty-one  days  after  execution,  or  unless  judgment  shaU 

have  been  entered  and  registered  within  that  period  of  twenty-one 

» 

days. 

The  whole  argument  depends,  as  it  appears  to  me,  on  the  con- 
struction to  be  given  to  the  words  "in  which  judgments  on  such 
warrants  of  attorney  shall  thereafter  be  entered  up,"  in  the  12th 
section  of  the  3  &  4  Vie,,  c,  105.  With  reference  to  that,  it  seems 
to  me  the  more  natural  mode  of  interpretation  to  refer  the  word 
"  theretofore  "  to  the  time  next  antecedently  mentioned ;  which  would 
be  the  time  of  the  execution  of  the  warrant,  and  the  end  of  the 
period  of  twenty-one  days  after  its  execution.  And  I  think  the 
mode  in  which  the  word  "  theretofore "  is  used  in  the  334th  sec- 
tion of  the  20  &  21  Vic,  c.  60,  merely  as  interposed  between 
the  mention  of  the  time  of  giving  the  warrant,  which  succeeds 
it,  and  of  the  period  of  twenty-one  days  after  the  execution,  which 
follows  ity  is  a  very  strong  argument  that  the  Legislature  under- 
stood it  as  referring  to  the  former  period.  I  can  see  no  necessity 
in  the  Act  3  &  4  Vic.,  c.  105,  of  departing  from  the  ordinary 


V. 
KSBFE. 
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mode  of  interpretation ;  for  I  cannot  conceive  that  the  Legislature  ^*  '^«  186^» 

Exch»  Chanu 
did  not   intend   that   the   holder  of  a  warrant  of  attorney  might     ^*  — ^"'  ■■' 

ASSIGNEES 

hare  the  privilege  of  filing  his  warrant  as  provided  by  the   12th    qf  skellt 
section,  even  though  he  entered  his  judgment  within  the  twenty-one 
days  after  its  execution.     And,  again,  while  I  do  not  mean  to  say 
that  I  perfectly  ^understand  the  provision  in  the  13th  section  which 
saves  the  judgments  entered  within  the.  twenty-one  days  *'  in  the 
Court  in  which  such  warrant  of  attorney  shall   have  been  filed," 
yet  the   addition   of  these   words  certainly  renders   more   preca- 
rious the  argument  for  interpreting  the  word  "  theretofore "  out 
of  the  ordinary  course,  in  the  12th  section,  by  the  help  of  the  13th. 
But,  again,  the  334th  section  of  the  20  &  21  Ftc,  c.  60,  applies 
not  only  to  warrants  of  attorney,  but  to  cognovits;  in  which  it 
differs '  from   the    1 3th   section   of  the  3  &  4   Ftc,   c.    1 05  ;  but 
the  335th  section,   which   gives   the    alternative  of  either  filing 
the  instruments  mentioned  in  it  within  twenty-one  days,  or  en- 
tering judgment  and  registering  it  within  the   twenty -one   days, 
does  apply  to  cognovits,  and  gives  that  alternative  to  them,  but 
not  to  warrants   of  attorney.     I  can   hardly  conceive    that  the 
Legislature,   if  it  had*  intended   anything  like  this   with  respect 
to  warrants  of  attorney,   would    have   left  it  to  an  implication 
from  the   terms  of  the   336th  section,  particularly  as  the  period 
for  registering  the  judgment  is  different  in  the  335th  and  336th 
sections.     But  I  confess  it  appears  to  me  that  one  of  the  cases 
referred  to,  viz.,  Acraman  v.  Herniman  (a)  is  an  express  authority 
on  this  point.     That  case  was  decided  on  the  English  Acts  3  G,  4, 
c.  39f  and  12  &  13  Vie.y  c.  106.    In  that  case  a  warrant  of  attorney, 
not  filed  in  manner  and  form  provided  by  the  3  G.  4,  c.  39>  but  on 
which  judgment  was  entered  within  twenty-one  days  after  the  exe- 
cution of  the  warrant  of  attorney,  was,  on  the  bankruptcy  of  the 
party  who  had  given  it,  held  void,  together  with  the  judgment 
and  execution  on  it.    This  decision  must,  it  appears  to  me,  be 
considered  an  express  decision  on  the  point,  unless  there  be  some 
substantial  difference  between  the  two  English  Acts  mentioned, 
on  the  one  side,  and  the  3  &  4  Ftc,  c.  105,  and  20  &  21  Fie., 

(a)  16  Q.  B.  998. 
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H.  T.  1865.  c.  60,  on  the  other,  in  the  provision  relating  to  the  matter  in  hand. 

The  fourth  section  of  the  3  G.  4,  c.  39,  is  this  : — "  From  and  after 
"  the  29th  day  of  September  next,  if  the  holder  thereof  shall  think 
"fit,  any  warrant  of  attorney  to  confess  judgment  in  any  per- 
^'sonal  action,  or  a  true  copy  thereof,  and  of  the  attestation 
"thereof,  and  the  defeasance  and  endorsements  thereon,  in  ease 
''such  warrant  of  attorney  shall  be  given  to  confess  judgment 
"in  his  Majesty's  Court  of  King's  Bench  at  Westminster,  or 
"  such  a  true  copy  thereof  as  aforesaid,  in  case  such  warrant  of 
"attorney  shall  be  given  to  confess  judgment  in  any  other  Court, 
"  shall,  within  twenty-one  days  next  after  the  execution  of  such 
"  wrarrant  of  attorney,  be  filed,  together  with  an  affidavit  of  the 
"  time  of  the  execution  thereof,  with  the  Clerk  of  the  Dockets 
"  and  Judgments  in  the  said  Court  of  King's  Bench."  And  then 
the  second  section  does,  in  the  case  of  a  commission  of  bankruptcy 
issuing  against  the  person  who  has  given  such  warrant  of  attornej, 
avoid  the  warrant,  and  any  judgment  and  execution  thereon,  against 
the  assignees,  unless  it  shall  have  been  so  filed  within  the  twentj- 
one  days,  or  unless  judgment  shall  have  been  signed,  or  execution 
issued,  within  the  same  period.  I  have  already  stated  the  terms  of 
the  12th  section  of  the  3  &  4  Ftc,  c.  105  ;  and  it  will  be  seen  that 
they  are  taken  verbatim  from  the  first  section  of  the  3  G.  4,  c.  39i 
except  as  to  the  time  as  to  which  the  Act  is  to  operate,  and  as 
to  the  Court  in  which  the  warrant  of  attorney  is  to  be  filed.  Again, 
in  both  Acts  the  warrant  is  not  avoided,  provided  judgment  be 
entered  within  the  twenty-one  days :  and,  looking  at  both  together, 
I  confess  I  can  entertain  no  doubt  that  the  intention  of  the  Legis- 
lature was  to  make  the  law  of  the  two  countries  substantially 
the  same,  and  that  the  word  "  hereafter  "  in  the  3  &  4  Ftc,  c.  105, 
merely  forms  a  part  of  the  description  of  the  Court  in  which 
the  warrant  of  attorney  is  to  be  filed ;  and  that  the  only  difference  of 
the  legislation  is  as  to  the  Court  in  which  the  warrant  is  to  be  filed. 
The  judgment  on  the  warrant  avoided  by  the  second  section  of  the 
English  Act  must  have  been  a  judgment  "thereafter"  entered 
in  some  sense,  but  not  respecting  a  judgment  thereafter  entered  in 
the  Court  in  which  the  warrant  was  filed  i  because  it  might  be  a 
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jodgment  of  the  Common  Pleas  or  Exchequer ;  and  hence  there  H.  T.  1865. 

Exeh,  Cham, 
was  no  use  of  introducing  the  word  '^  thereafter  "  into  the  English      ^ > • 
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Act.     Again,  the   13l8t  section  of  the  12  &   13    rtc,  c.  106,  is    ^p  skelly 
this  : — "  If,  after  the  commencement  of  this  Act,  anj  warrant  of  v* 

KEEFS. 

"ftttomej  to  confess  judgment  in  anj  penal  action,  or  any  cognovit 
*'  aeiionem  in  any  penal  action,  shall  have  been  given  bj  any  such 
**  trader,  and  such  warrant  or  cognovit  actionem^  or  a  true  copy 
"  thereof,  shall  not  have  been  filed  with  the  officer  acting  as  Clerk  of 
"  the  Dockets  and  Judgments  to  the  Court  of  Queen's  Bench,  within 
"  twenty-one  days  next  after  the  execution  thereof,  in  manner  and 
"  form  provided  by  an  Act  passed  in  the  third  year  of  the  reign  of 
"  his  late  Majesty  King  George  the  Fourth,  entitled  '  An  Act  for 
^'  Preventing  Frauds  upon  Creditors  by  Secret  Warrants  of  Attorney 
"to  Confess  Judgment,'  any  such  warrant  of  attorney  shall  be 
'*  deemed  fraudulent,  null,  and  void,  to  all  intents  and  purposes 
"  whatever." 

Now  I  have  already  stated  the  334th  section  of  the  20  &  21  Fic, 
c.  60 ;  and  it  will  be  seen  that,  with  the  exception  of  the  reference 
to  the  title  of  the  antecedent  Acts,  and  in  the  description  of  the 
Court  in  which  the  warrant  of  attorney  is  to  be  filed,  they  are 
almost  virtually  the  same ;  for  Bryan  v.  Child^  already  referred  to, 
is  an  authority  that  the  word  "  trader,"  in  the  English  Act,  means 
"trader  becoming  bankrupt." 

It  seems  to  me  therefore  that  the  decision  in  Acraman  v.  Hemi' 
man,  in  which  case  it  was  argued,  as  here,  that  the  judgment  on  the 
warrant  of  attorney  was  valid  under  the  provisions  of  the  earlier 
statute,  because  the  warrant  only  said  the  judgment  was  avoided  by 
the  latter,  and  in  which  that  argument  was  overruled,  is  an  express 
decision  as  to  the  effect  of  the  334th  section  of  the  20  &  21  Vic,^ 
c  60.  A  reference  in  the  judgment  of  Mr.  Justice  Erie  to  the  Irish 
Bankrupt  Act  (12  &  13  Fife,  c.  109),  then  in  force,  was  relied  on  in 
the  course  of  the  argument ;  but  it  is  enough  with  reference  to  it  to 
say  that  there  is  an  inaccuracy  in  that  reference,  as  reported,  in 
reference  to  the  111th  section  of  the  Irish  Act,  and  its  applying  to 
warrants  of  attorney  at  all.  The  then  Irish  Act  left  the  law  as  to 
warrants  of  attorney  as  it  was  under  the  3  &  4  Fife,  c.  105.     Both 
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H.  T.  1865.  have  the  requisition  in  the  113th  section  that  judgments  on  sach 

^-  .-V...  ■/ '    warrants  should  be  registered  under  the  7  &  8  Vic,  c«  90 :  and  the 

OF  SKELLT    repeal  of  the  12  &  13  Fic,  c.  107,  and  its  introduction  of  the  provi- 

V.  sions  in  the  334th  section  of  the  20  &  21  Vic,  c.  60,  seems  to  me  a 

further  argument  of  the  intention  of  the  Legislature  to  make  the 

law  as  to  warrants  of  attorney  the  same  in  both  countries. 

On  the  whole,  therefore,  1  am  of  opinion  that  the  warrant  of 
attorney,  with  the  judgment  and  execution  thereon,  in  the  present 
case,  must  be  deemed  fraudulent,  null  and  void,  to  all  intents  and 
purposes  whatever ;  or,-  in  other  words,  that  we  must  deal  with 
the  case  as  if  such  warrant,  judgment,  and  execution  never  bad 
anj  existence. 

Then  comes  the  second  question,  whether  the  plaintiffs  can  take 
advantage  of  such  avoidance  in  any  of  the  forms  of  action  contained 
in  the  plaint  ?  There  appears"  to  me  to  be  two  counts  of  the  plaint, 
in  either  of  which  the  plaintiffs  may  have  such  remedy — the  coant 
for  a  conversion  of  the  goods  of  the  bankrupt,  and  the  count  for 
money  had  and  received. 

With  respect  to  the  first  of  these  counts,  the  cases  of  Acraman  ▼. 
Herniman  and  of  Dillon  v.  Evans,  already  referred  to,  would  be,  to 
some  extent  at  least,  authority  for  that  opinion,  were  it  not  for 
the  case  of  Young  v.  Billiter  (a),  and  in  which  it  was  held  that 
a  seizing  of  goods  before  insolvency,  and  avoided  by  the  provisions 
of  an  £nglish  Insolvent  Act  (1  &  2  Vic,  c.  102)  as  against  the 
assignees  of  an  insolvent,  could  not  be  treated  as  void  ab  initio,  so 
as  to  sustain  an  action  for  conversion  of  the  goods  of  the  insolvent. 

Now  it  seems  to  me  sufficient,  as  to  that  case,  to  say  that  all  the 
Judges  who  decided  it  in  the  House  of  Lords  were  of  opinion,  upon 
the  wording  of  the  ^ct,  which  only  avoided  the  transaction  in  ques- 
tion as  against  the  assignees,  that  the  action  could  not  be  considered 
as  void  to  all  intents  and  purposes  whatsoever.  But  here  we  are 
dealing  with  an  Act  which  does  expressly  relate  to  transactions  noil 
and  void  to  all  intents  and  purposes  whatsoever.  One,  and  one  only, 
of  the  Judges  (my  Lord  Wensleydale)  expressed  an  opinion  as  io 
how  the  case  would  have  been,  had  the  transaction  been  held  void  to 

(a)  6  £1.  &  BL  1 ;  S.  C,  on  appeal,  8  H.  of  L.  Cas.  682. 
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all  intents  and  purposes  whatever ;  and  no  doubt  the  opinion  of  that  H.  T.  1 865. 

Exeh,  Cham. 
Terj  learned  and  eminent  Judge  was,  that  even  in  such  case  the      '>-    ^      ^ 
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action  of  conversion  could   not   be   maintained.     I  am  far  indeed 


from  questioning  the  great  weight  due  to  this  expression  of  opinion  v* 

K£EFE< 

coming  from  such  a  quarter.  I  think  it  entitled  to  the  greatest; 
hot  I  am  bound  to  remember  that  it  was  an  extrajudicial  opinion 
in  the  case,  and  to  bring  the  best  of  my  own — certainly  my  inferior 
ability  and  knowledge — to  the  consideration  of  it,  when  it  calls  for 
judicial  determination.  Supposing  the  transaction  void  ab  initio; 
Lord  Wensleydale  seems  to  have  been  of  opinion  that  the  only 
remedy  of  the  assignees  would  have  been  to  seek  the  goods  seized 
in  speeie,  wherever  they  were  to  be  found,  as  goods  in  which  no 
property  had  passed  from  the  insolvent.  If  that  is  to  be  applied  to 
such  provisions  as  that  contained  in  the  334th  section  of  the  Lrish 
Bankrupt  Act,  which  avoids  warrants  of  attorney  given  at  any  time 
after  the  commencement  of  the  Act  by  a  person  who  shall  thereafter 
be  declared  a  bankrupt,  I  cannot  but  see  that  the  remedy,  in  the 
great  majority  of  cases,  would  be  wholly  valueless.  The  ground  of 
the  opinion  appears  to  have  been  that  all  the  antecedent  transactions 
would  have  to  be  treated  as  if  they  did  not  exist.  I  agree  that  the 
case  is  to  be  treated  as  if  there  were  no  warrant,  no  judgment,  no 
execution ;  but  I  cannot  agree  that  the  case  is  to  be  treated  as  if 
there  were  no  taking  and  no  sale  in  fact.  The  case,  in  my  opinion 
(I  say  it  with  deference)  is  to  be  dealt  with  as  if  there  were  in  fact, 
as  there  were,  a  taking  and  sale — ^but  a  sale  without  any  legal 
authority  whatever,  and  therefore  tortious ;  and  consequently  it 
seems  to  me  that  the  action  of  conversion  does  lie  for  the  tortious 
sale.  No  doubt  it  is  a  hard  thing  to  be  made  a  tort-feasor  by 
relation;  but  that  is  for  the  consideration  o9the  Legislature:  nor 
is  there  in  it  the  measure  of  injustice  which  would  at  first  appear, 
for  the  party  making  the  seizure  and  sale  must,  if  I  rightly  inter- 
pret the  statute,  be  considered  as  one  doing  an  act  which  he  knew 
might  be  or  not  be  tortious,  according  as  the  party  whose  goods  he 
seized  and  sold  should  or  should  not  become  a  bankrupt. 

On  the  whole  case,  therefore,  I  am  of  opinion  that  the  count  for 
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H.  T.  1865.  conversion  of  the  goods  of  the  bankrupt  in  the  present  case  is  sas- 

tainable ;  and,  as  the  plaintiff  may  waive  the  tort,  I  think  the  count 
for  money  had  and  received  would  also  be  sustainable.  Of  course 
the  plaintiffs  cannot  recover  in  both,  and  must  elect ;  but,  as  the 
Common  Law  Procedure  Act  allows  actions  in  tort  and  contract  to 
be  joined,  it  does  not  appear  to  me  that  any  objection  to  the  plaint 
arises  from  their  being  joined  together  here. 

I  think  therefore  that  the  judgment  of  the  Court  of  Queen's 
Bench  ought  to  be  reversed. 


Christian,  J.,  Pigot,  C.  B.,  and  Monahan,  C.  J.,  concurred 
with^EAST,  B.,  in  affirming  the  judgment  of  the  Court  of  Queen's 
Bench. 

Judgment  of  the  Queen's  Bench  affirmed. 
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M.  T.  1865. 

Crown  CoMtM 
Reserved, 


COURT  FOR  CROWN  CASES  RESERVED. 


iVbo,  18. 


THE  QUEEN  r.  THOMAS  FANNING.*  ^'IrUi^^' 

May  3. 

The  following  case  was  reserved  by  Mr.  Justice  Ejsogh  and  Mr.  Indictment  for 

bigamy. 

Baron  Hughes  : —  ^.  ^ag  nj^,. 

The  prisoner  was  indicted  at  the  Commission  held  in  and  for  the  "ccordine  to 

coanty  of  the  city  of  Dublin,  on  the  25th  of  October  last,  for  tffat  ^^j^^j,^*^® 

he,  on  the  4th  day  of  October,  in  the  year  of  our  Lord  1858,  at  9J*4f<^^»  *?  . 
'  "^  -^  '  1838,   and    in 

St  Peter's  parish  church,  in  the  county  of  the  city  of  Dublin,  did  April    1865, 

during  the  life- 
marry  one  Mary  Stewart,  spinster,  and  her  the  said  Mary  then  and  time  of  M.  8., 

he  was  married 
there  had  for  his  wife;  and  that  the  said  Thomas  Fanning  after-  to  C.  B.,  in  a 

Roman  Catho- 
wards,  and  whibt  he  was  so  married  to  the  said  Mary  aforesaid,  to  lie  church,  in 

wit,  on  the  23rd  day  of  April,  in  the  year  of  our  Lord  1865,  at  the  ^q^^    A.  six 

Roman  Catholic  church  in  Westland-row,  in  the  county  of  the  city  ™q°^  *to^'Se 

of  Dublin  aforesaid,  feloniously  and  unlawfully  did  marry  and  take  ui?["*§^i!-  *^ 

to  wife  one  Catherine  Brien,  and  to  her  the  said  Catherine  Brien  5?  .*  ,.^°1!?^ 

Catholic    He 

was  then  and  there  married,  the  said  Mary,  his  former  wife,  being  told  C.  B.  that 

he  was  a  Ro- 

then  alive;  against  peace  and  statute.  man  Catholic. 

He  had  been 
Prisoner  pleaded  not  guilty,  and  was  defended  by  Mr.  Curran,  bom  and 

_,  reared  a  Pro- 

First  witness,  Abraham  Stewart,  deposed — that  he  was  a  witness  testant,   and 

to  the  marriage  in  St.  Peter's  church,  Aungier-street,  in  the  city  of  ^^^  Protestant 

Dublin,  on  the  4th  of  October  1858,  of  Mary  Anne  Stewart  and  chri^miS* 

tlie  prisoner ;  they  were  married   by  the   Rev.   Mr.  M'Sorley,   a  "doming  1865. 

The  jury 
clergyman  of  the  Established  Church ;  he  believed  Fanning  to  be  found  that  A. 

was  a  profess- 
s  Protestant ;   he  represented  himself  to  be  a  Protestant ;   Mary  ing  Protestant 

within   twelve 
months   pre- 
Tious  to  the  marriage,  and  that  he  had  held  himself  out  as  a  Roman  Catholic  to  the 
ciergvman  who  married  him,  and  had  told  the  woman  he  was  a  Roman  Catholic ; 
and  they  convicted  him  of  bigamy. 

i^tf/</— (MoMAHAV,  C.  J.,  PiooT,  C.  B.,  ExooH,  and  O'Hagam,  JJ.,  disunii' 
eMtiimi)^  that  the  conviction  was  bad. 

*  Coroi  MoNABAN,   C.  J.,  PiGOT,  C  B.,  Kbogh,  Chbistian,  O'Bbxbit, 

UaTIS,  JJ.,  FiTZGEaALD,  HUOHBS,  BB.,  FiTSGKBALD.  J.,  DXAST,  B., 

and  O'Haoan,  J, 
VOL.  17  37  L 
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M.  T.  1865.  Anne  Stewart  was  and  is  a  Protestant,  and  is  still  alive;  she  is 

Crown  C€ue8    ,  -      r^       .      ^ 

Besetted,       '^^^^  ^^  Court  at  present. 

THE   QUEEN       Second  witness,  Catherine  Brien,  proved — She  knows  the  pri- 

^-  soner  twelve  months  hist  Sunday ;  on  the  23rd  of  last  April  he  was 

FANNING. 

married  to  her  in  Westland-row  chapel ;  he  told  me  he  was  a 
Roman  Catholic;  from  the  time  she  knew  him  he  professed 
himself  to  be  a  Roman  Catholic;  they  were  called  three  times 
in  the  Roman  Catholic  church ;  she  lived  with  him  after  the 
marriage,  believing  him  to  have  been  a  single  man  previously  to 
the  marriage. 

On  cross-examination,  and  in  reply  to  the  question — Did  he  ever 
tell  you  he  was  a  Roman  Catholic  ? — Oh,  yes,  several  times,  both 
before  and  after  the  marriage ;  he  never  told  me  he  had  a  wife  and 
children  before ;  did  not  know  that  till  the  time  he  was  arrested ; 
the  prisoner  lived  in  Don ny brook,  and  before  we  were  married  he 
used  to  come  to  see  me  at  JMerrion  market ;  he  never  stayed  all 
night  before  we  were  married ;  he  went  to  chapel  with  me  the  night 
before  we  were  married,  and  the  day  we  were  married ;  it  is  usual 
for  Roman  Catholics  to  go  to  the  chapel  the  day  before  they  are 
married. 

And  in  reply  to  the  question  when  the  clergyman  asked  him^ 
Was  he  a  Catholic  ?  did  not  you  say  he  was  an  ignorant  Catholic, 
and  knew  nothing  at  all  ?  she  replied,  No ;  when  the  clergyman 
asked  him  was  he  a  Catholic,  he  answered  and  said  he  was. 

This  closed  the  case  for  the  Crown. 

First  witness  for  the  prisoner,  James  Fanning,  proved — He  is 
the  prisoner's  father,  and  a  Protestant ;  the  prisoner  is  a  Protestant ; 
was  baptized  and  reared  a  Protestant ;  never  in  his  life  knew  him 
to  be  a  professing  Roman  Catholic;  he  has  come  to  church  with 
witness:  and  on  cross-examination  he  stated  he  had  a  son  who 
went  with  the  prisoner  to  church  within  the  last  twelve  months ;  and 
last  Christmas  morning  witness  went  with  him  tQ  the  Protestant 
church  at  Simmons'-court ;  and  that  on  other  occasions  within 
twelve  months  witness  had  seen  him  go  into  the  Protestant  church. 

Second  witness,  Thomas  Scantlin,  proved — Since  he  knew  the 
prisoner  he  believed  him  to  be  a  Protestant;  I  know  him  aboot 
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eleven  or   twelve  years;  never  saw   him  go  to  charch;  by  his  M.  T.  1865. 

1  u-        1-   •  u  •         *        -x  I.  1-       J     Croum  Cases 

expressions  knows  his  religion ;  by  expressions  to  witness  believed      Reserved, 

him  to  be  n  Protestant;  about  six,  or  eight,  or  ten  months  ago,  he  •pQ^   quebn 

told  me  he  was  a  Protestant,  in  ordinary  conversation.  ^* 

.  FANNING. 

Ihird  witness,  Thomas  Gon — Knows  the  prisoner  since  he  was 
bom ;  he  is  a  Protestant;  witness  is  a  Protestant ;  was  with  him  in 
chorch  very  often  ;  is  unable  to  say  whether  he  was  in  church  with 
him  these  six  months,  but  witness  has  been  in  church  with  him 
within  the  last  twelve  months. 

Mr.  Curran^  on  behalf  of  the  prisoner,  submitted  that  it  had  been 
proved  the  prisoner  was  a  Protestant,  or  professed  to  be  a  Pro- 
testant, within  twelve  months  before  the  second  marriage,  and  that 
under  the  Act  of  Parliament  the  second  marriage  was  void. 

The  Court  called  for  the  production,  as  a  witness,  of  t^  clergy- 
man who  performed  the  second  marriage  ceremony. 

The  Rev.  Mr.  Barry,  Roman  Catholic  clergyman,  thereupon 
proved  that  he  is  one  of  the  clergymen  of  Westland-row  chapel, 
and  married  Thomas  Fanning  and  Catherine  Brien  *on  the  23rd  of 
April  lust ;  can  identify  Catherine  Brien,  but  cannot  swear  to  the 
prisoner;  and  in  reply  to  the  question — Are  you  able  to  state 
whether  you  asked  him  whether  he  was  a  Roman  Catholic  ?  witness 
replied,  he  presented  himself  as  a  Catholic,  and  therefore  I  asked 
bim  no  questions  touching  his  religion ;  he  came  in  the  ordinary 
CQorse  to  be  married ;  the  banns  were  taken  down,  and  the  names 
published  in  the  usual  way. 

At  whose  request  were  the  names  published,  or  the  banns  taken 
down  ? — ^At  the  request  of  the  parties  themselves.  •  The  banns  were 
taken  down  by  the  Rev.  Mr.  Meyler.  I  asked  the  man  no  ques- 
tions, as  far  as  I  remember. 

And  thereupon  the  Rev.  Robert  Meyler  proved — ^I  am  one  of  the 
clergymen  of  Westland-row  chapel. — [Banns  produced.] — I  took 
down  that  document  at  the  request  of  the  parties  themselves, 
Fanning  and  Brien ;  I  could  not  identify  either  the  man  or  the 
woman.  Are  you  able  to  state  whether  the  parties  from  whom  you 
took  down  the  matter  that  composes  that  document  stated  anything 
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M.  T.  1865.  about  religion  ? — ^I  am  sure  they  did  not;  they  came  in  the  ordinary 
Reserved.       way  as  Catholics;  as  a  matter  of  course,  I  took  them  to  be  Ca- 
THE   QUEEN  thoHcs,  and  I  asked  no  questions  of  them ;  but  I  am  sure  I  asked 
^'  the  man  was  he  married  before,  and  that  he  said  he  was  not. 

And,  at  the  request  of  the  jury,  Catherine  Brien  was  recalled, 
and  in  reply  to  the  question — Did  the  prisoner  tell  you  how  long  he 
was  a  Catholic  before  he  was  married  ?  replied,  he  always  told  me 
he  was  a  Roman  Catholic,  from  the  first  hour  we  were  acquainted  ; 
I  asked  him  what  religion  he  was ;  he  said  he  was  a  Roman 
Catholic ;  I  never  knew  he  was  a  Protestant. 

I  charged  the  jury,  and,  in  reply  to  questions  of  mine,  the  jury 
stated  that  the  prisoner  was  a  professing  Protestant  within  twelve 
months  prior  to  the  time  of  the  second  marriage ;  and  farther,  that 
they  be^eved  the  prisoner  had  held  himself  out  to  the  clergyman 
who  married  him  as  a  Roman  Catholic,  and  that  he  had  stated 
to  the  woman  that  he  was  a  Roman  Catholic. 

And  I  thereupon  told  the  jury,  that  if  they  believed  the  prisoner 
had  been  a  second  time  married,  his  first  wife  being  still  alive, 
as  proved  in  evidence,  they  ought  to  convict  him ;  and  the  jury 
found  the  prisoner  guilty. 

I  sentenced  him  to  &ve  years'  penal  servitude. 

I  submit,  for  the  consideration  of  the  Court  of  Criminal  Appeal, 

the  legality  of  this  conviction. 

William  Eeooh. 
Approved — H.  G.  Hughes. 


MoHoy^  for  the  prisoner. 

The  statute  19  G^-  2,  c.  13  (/r.),  is  the  principal  statute  on  this  sub- 
ject. There  are  only  two  cases  on  it  reported,  Hanlet/^i  ease  (a)  and 
Regina  v.  Or  gill  {b).  The  first  marriage  must  be  a  legal  marriage  to 
constitute  bigamy :  Regina  v.  Chadwick  (c).  Bruce  v.  Burke  {d)  shows 
that  if  the  order  of  the  marriages  here  were  reversed  there  shoold  be 
an  acquittal.  Bigamy  can  only  be  committed  where  both  the  parties 
might  be  married  if  the  former  husband  or  wife  were  dead.  The  first 

(a)  Car.  Cr.  Law,  254.  (&}  9  C.  &  P.  80. 

(c)  2  Cox  Cr.  C.  319.  (d)  2  Ad.  471. 


I 
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statnte  on  the  marriage  of  Protestants  and  Roman  Catholics  is  the  M.  T.  1 865. 

Crown  Case9m 
3  W,  3,  c.  3.    Then  came  the  6  Anne,  c.  16,  s.  6  (/r.)  ;  8  Anne^  c.  3,      Beserved. 

6.26;  12  G.  1,  c  3,  s.  1.  The  9  G.  2,  c.  11,  s.  6,  prohibits  the  publica-  the   queen 

tion  of  the  banns  between  Protestants  and  Papists.     These  statutes 

'^  FANNING. 

did  not  deal  with  the  validity  of  the  marriage  at  all ;  and  then  comes 
the  19  G,  2,  c.  13,  s.  1,  which  makes  the  marriage  invalid:  and  a 
doubt  arose  whether,  under  the  old  statutes,  a  priest  could  be  prose- 
cated  for  such  invalid  marriage,  and  the  23  G,  2,  c  10,  was  passed  to 
enable  a  priest  to  be  prosecuted  for  such  an  invalid  marriage.    This 
statute  made  it  a  capital  felony  for  a  priest  to  celebrate  such  a 
marriage.  This  left  the  law  as  follows  in  1750: — marriages  between 
two  persons  of  different  religion  were  invalid ;  it  was  illegal  for  the 
parties  to  contract  them ;  the  priest  was  punishable  with  death,  and 
the  Protestant  clergyman  was  prohibited  from  publishing  the  banns. 
So  the  law  remained  till  the  first  Catholic  Relief  Act,  32  6r.  3,  c.  21, 
which  repe&ls  several  of  these  old  Acts,  and   legalises   intermar- 
riage.   The  33  6r.  3,  c.  21,  s.  12,  further  extended  this  Act,  but  the 
Legislature  still  guarded  against  priests  celebrating  these  inter- 
marriages.— [MoNAUAN,  C.  J.    No  doubt  this  second  marriage  was 
invalid ;  the  only  question  is  whether,  even  so,  it  is  not  bigamy.]^ 
This  statute  is  not  content  with  declaring  the  marriage  a  nullity ; 
it  renders  the  priest  incapable  of  establishing  such  a  relation  as  that 
of  marriage  between  the  parties.     He  is  in  the  position  of  a  mere 
layman  as  regards  the  validity  of  the  marriage.    The  3  &  4  FT.  4, 
c  102,  took  away  the  punishment  against  the  priest  for  such  a 
marriage,  but  it  left  the  prohibition  against  the  marriage  untouched. 
Then  came  the  7  &  8  Fic,  c.  81,  which  made  the  priest  celebrating 
such  a  marriage  guilty  of  felony ;  and  the  7  &  8  6r.  4,'  c.  28,  s.  8, 
extended  to  Ireland  by  the  9  G.  4,  c.  53,  enacts  that,  where  any  act 
amounts  to  felony,  and  no  punishment  is  fixed,  the  criminal  may 
be  transported.     The  law  strips  the  priest  of  his  function.    In  order 
to  sustain  this  conviction,  the  Crown  must  contend  that  if  a  mere 
layman  professed  to  celebrate  a  marriage  between  a  Roman  Catholic 
and  a  Protestant,  that  would  be  sufiicient  proof  of  a  second  marriage 
to  convict  the  prisoner.    In  Hanle^'s  case^  except  that  the  priest's 
marriage  was  the  first  one,  the  circumstances  were  the  same  as  in  the 
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M.  T.  1 865.  present  case.     In  Regina  v.  Orgill  (a)  the  priest's  marriage  was  the 

JReserved,       second  one.     In  that  case  it  was  contended  that  the  prisoner  having 

TBE   QUEEN  ^^^^  ^^  admission  of  his  catholicity,  he  was  estopped  from  denying 

^*  it  on  the  trial.  Flaherty's  case  {b)  affords  some  analogy  on  this  point, 

FANNING.  ,  ,        ,  ,   , 

where  Pollock,  C.  6.,  says  there  should  be  some  other  proof  of  the 
first  marriage  besides  the  prisoner's  admissions.     The  judgments  in 
Darey's  minors  (c)  and  Thelwall  v.  Yelverton  (d)  show  that  OrgiiTs 
[case  is  not  considered  an  authority  in  this  country.  It  cannot  be  con- 
tended here  that  the  prisoner's  statement  creates  an  estoppel,  because 
it  is  no  admission  on  his  part  that  for  twelve  months  preceding  he 
had  been  a  Roman  Catholic,  or  had  ceased  to  be  a  Protestant.— 
[Christian,  J.    You  have  an  actual  finding  of  the  jury  that  he  pro- 
fessed himself  a  Protestant  within  twelve  months.    That  serves  your 
purpose,  as  well  as  if  the  jury  had  found  he  never  was  anything  bnt 
a  Protestant.]— Just  so.     The  priest  then  was  utterly  incapable  of 
enabling  these  parties  to  contract  the  relationship  of  kusband  and 
wife.     It  is  this  incapacity   distinguishes  the   present  case  from 
Brawn's  case  (f), — [Christian,  J.    I  would  call  your  attention  to 
Segina  v.  Burke  (e),  where  Burton,  J.,  speaks  in  commendation  of 
OrgilPs  case."] — Yes ;  but  those  were  merely  Nisi  Prius  decisions. 
In  Brawn's  case  the  clergyman  had  the  power  of  celebrating  the 
marriage ;  here  he  had  not :  the  disability  there  lay  in  the  parties, 
here  in  the  clergyman.     Suppose  a  marriage  before  the  Registrar; 
a  man  brings  the  woman  to  the  Registrar's  house,  and  gets  the 
Registrar's  servant  to  go  through  the  form.     Would  that  support  an 
indictment  for  bigamy  ?     Take  the  case  of  a  clergyman  attempting 
to  marry  himself,  as  in  Beamish  v.  Beamish^ — [O'JBeien,  J.    How 
is  the  priest  in  this  case  celebrating  the  marriage,  not  knowing  he 
was   doing  wrong,   to   be  distinguished   from   the    clergyman  io 
Brawn's  ccuCf  who  took  it  for  granted  that  the  marriage  was  a 
legal  one,  not  knowing  that  one  of  the  parties  was  the  widower  of 
the  other's  sister  ?     Both  marriages  were  made  null  and  void  to  all 

(a)  9  C.  &  P.  80.  (6)  2  C.  &  K.  782. 

(e)  11  It.  Com.  Law  Rep.  298.  (d)  14  Ir.  Com.  Law  Sep.  188. 

(e)  5  Ir.  Law  Bep.  549. 
09  1  Co3^C.  C.  34,  and  1  C.  ft  K.  144. 
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intents  and  purposes.] — ^In  this  case  the  parties  can  only  contract  M.  T.  1865. 

marriage  in   a  particular   way. — [Christian,   J.     There  is   this      Reserved. 

difference  between  the  cases  (I  do  not  know  that  it  is  material),  ^^^^  qusen 

that  in  Braton's  case  the  marriage  was  void  by  reason  of  the  ^' 

disability  of  the  parties  to  marry ;  in  the  present  case  the  marriage 

is  void,  by  reason  of  absolute  disability  in  the  person  celebrating  to 

solemnize   it  at  all.  —  Fitzgeraij),  B.     Is  not  it  x^lear  that  if 

BrauH*$  ease  be  law,  the  question  as  to  the  validity  of  the  marriage 

in   Orgilts   case   could    not  have   arisen  ?] — In    Brawn^s    ease^ 

though  the  facts  represented  were  true,  it  would  not  have  been  a 

Talid  marriage.     In  this  case  the  truth  of  the  facts  represented 

would  have  made  it  a  valid  marriage. — [O'Brien,  J.    No ;  there  is 

no  ground  for  saying  that  the  prisoner  made  a  false  representation. 

His  representing  himself  a  Catholic  at  the  time  is  what  the  jury  find, 

and  that  might  have  been  true  and  the  marriage  invalid  if  he  had 

professed  Protestantism  within  twelve  months.] — You  must  go  the 

length  of  holding  that  a  marriage  per  verba  de  prcesenti^  or  any 

marriage  ceremony,  even  though  by  a  layman,  is  suiBcient  evidence 

of  a  second  marriage  to  render  the  party  liable  to  a  conviction  for 

bigamy. 

/.  E.  Walsh  (with  him  Barry)*  for  the  Crown. 

OrgtlPs  case  has  been  pressed  too  far  for  the  purpose  of  tstab* 
lishing  that  the  representations  made  at  the  celebration  of  the 
marriage  can  make  that  a  valid  marriage  which  the  law  has  declared 
invalid.  I  admit  that  representations  cannot  alter  the  law  in  these 
cases,  though  that  was  the  view  taken  in  Regina  v.  Penson  (a).  I  do 
not  contend  for  that  here.  What  is  the  meaning  of  '*  marry"  is  the 
qaestion.  In  all  bigamy  Axits  the  words  are  the  same : — "Whosoever 
being  married,  shall  marry  any  other  person,"  &c.  From  the  very 
nature  of  the  case  *'  marry  "  cannot  mean  a  legal  marriage. — [Mona- 
HAN,  C.  J.  Then  *'  marry "  does  not  mean  the  same  as  *'  being 
married."] — It  comes  to  that.  If  a  man  goes  through  a  ceremony 
purporting  to  be  a  marriage,  which  would  be  a  marriage  if  all  he 
represented    were  true,   he  is  guilty  of   bigamy. — [O'Brien,  J. 

(a)  5  C.  &  P.  412.  ♦ 
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M.  T.  1865.  Does  that  state  of  things  exist  here  ?  Did  his  representations  amount 

Eeserved.      ^^  anything  to  make  the  marriage  valid  ?] — He  represented  that  the 

THE   QUEEN  P^^i^s^  might  marrj  him ;  that  Is  all  I  contend  for.    Regina  ▼. 

*'*  Brawn  was  an  a  fortiori  case,  there  the  marriage  could  not  bj  anj 

FANNING.  __  _ 

possibility  be  valid  :  Regina  v.  Penson  (a),  and  in  the  note  there, 
Regina  v.  Allison  {b).  All  these  three  cases  establish  that  if  the 
party  represented  such  a  state  of  circumstances  as  would  enable  the 
priest  to  marry,  he  is  guilty  of  bigamy.  I  can  only  find  one  case 
where  the  point  about  the  validity  of  the  second  marriage  has 
been  even  raised  in  this  country,  M*Inemeg*s  case  (c). — [Fitz- 
gerald, B.,  referred  to  Graham's  case  (cf).] — If  the  ceremony 
which  took  place  could  by  no  possibility  be  a  marriage,  it  might 
be  fairly  said  that  it  was  not  a  marriage  within  the  meaning  of  the 
Bigamy  Acts. — [Fitzgerald,  B.  Do  you  mean  possibility  arising 
from  positive  law,  for  it  is  only  by  positive  law  that  a  clergyman  is 
required  at  a  marriage  ceremony  ?] — Take  the  instance  of  a  Scotch 
marriage  out  of  Scotland.  Regina  v.  Orgill  does  not  rest  upon 
estoppel ;  it  puts  the  case  on  the  same  grounds  as  Regina  v.  Brawn, 
It  comes  within  the  meaning  of  "doing  all  that  in  him  lay  to 
make  it  a  valid  marriage.*'  The  Judge  says  the  marriage  was  good 
against  him,  that  is  such  a  marriage  as  enabled  the  Court  to  convict 
him  of  bigamy.^ — [Christian,  «f.  The  only  way  in  which  I  in- 
tended to  find  fault  with  that  case  in  my  judgment  in  Thelwall  v. 
Yelverton  was  as  to  the  doctrine  of  estoppel. — Fitzgerald,  B. 
What  is  that  but  an  estoppel,  to  say  that  the  marriage  us  good  to 
convict  him  ? — Christian,  J.  You  do  not  estop ;  yi>u  say  this  is 
a  marriage  within  the  meaning  of  the  Bigamy  Acts,  though  not  a 
marriage  in  any  other  sense. — ^Pigot,  C.  B.  What  do  you  say  to 
this  argument,  that  no  representation  was  made  inconsistent  with 
the  invalidity  of  the  marriage  ? — Monahan,  C.  J.  Your  argument 
comes  to  this,  that,  though  the  man  admitted  himself  to  be  a  Pro- 
testant, still  it  was  bigamy.] — Yes ;  he  went  before  a  clergyman 
under  such  circumstances  that  the  clergyman  could  celebrate  the 
marriage. 

(a)  5  C.  &  F.  412.  (6)  Also  reported  in  B.  &  B.  109. 

{e)  Ir.  Cir.  B.  270.  (d)  2  Lewin's  C.  C.  97- 
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Barry.  M.  T.  1865. 

The  meaning  of  the  finding  of  the  jury  here  is,  that  the  prisoner      Reserved. 
substantially  represented  himself  as  a  Catholic  for  all  the  purposes  .^g^   queen 
that  would  give  validity  to  the  marriage.     Graham*^  case  is  cited  ^* 

in  Russell  on  Crimes^  vol.  1,  p.  310,  ed.  1865 ;  and  it  appears  there 
that  the  assent  of  the  second  wife  was  not  clear,  so  that  it  was  doubt- 
ful whether  they  meant  a  marriage  at  all  or  not. — [Fitzgerald,  B. 
Was  not  the  evidence  gone  into  to  show  what  constituted  a  valid 
marriage  under  the  law  of  Scotland  ?] — Brawn*s  case  is  followed  in 
BtiTi  V.  Buri  (a). — [Fitzgerald,  B.     So  far  as  I  know,  a  contract 
per  verba  de  prcBsenii  is  a  valid  marriage  according  to  the  Common 
Law  of  £urope.3 — But  I  do  not  go  the  length  of  BratoiCs  case, — 
[Fitzgerald,  B.    You  must,  unless  you  say  that  the  representation 
here  went  to  this,  that  he  had  professed  Protestantism  within  twelve 
months. — Christian,  J.  Bigamy  in  the  Divorce  Acts  may  be  difier- 
entfrom  bigamy  in  the  Marriage  Acts;  and  that  would  explain  Burt 
V.  Burt"] — Regina  v.  Edwards  {b)  was  a  strong  case  against  the 
prisoner.     That  turned  on  26  G,  3,  c.  33,  s.  8 ;  the  language  there 
was  as  strong  for  the  nullification  of  the  marriage  as  here.     From 
Sullivan  v.  Sullivan  (c)  cited  in  Rogers's  JEccles.  Law^  p.  605,  2nd 
ed.,  it  appears  that  though  the  marriage  might  be  null  and  void  by 
reason  of  the  improper  publication  of  the  banns,  yet  a  party  was 
not  allowed  to  rely  on  that  ground  of  nullification,  where  the  publica- 
tion was  his  own  act. — [Fitzgerald,  B.   Can  you  apply  Edwards's 
case  to  a  criminal  case  ?] — There  is  no  difficulty ;  whatever  the  man 
might  say  in  a  civil  case  as  to  the  validity  of  the'  marriage,  that  is 
no  answer  to  a  prosecution  for  bigamy. — [Monahan,  C.  J.     You 
argue  the  prisoner  was  not  estopped  from  relying  on  the  invalidity, 
be  might   rely  on  it  as   much   as   he   likes,  it  is   no  defence. — 
O'Brien,  J.     There   was   a  case   before  Lord   Tenterden   as   to 
misnomer.] — That  was  Regina  v.  Inhabitants  of  Tibshelf{dy    I 
would  put  this  case  in  a  double  aspect,  whether  it  comes  within 
Edwards^s  case    or   within   Brawn's,     Regina   v.   Edwards   and 
Orgiirs  case  amount  to  this,  that  if  a  man  represents  certain  facta 

(a)  8  W.  B.  552.  (6)  1  Rufis.  &  By.  283. 

(e)  2  Hag.  Cons.  C.  238.  ((/)  1  B.  &  Ad.  190. 

VOL.  17  38  L 
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M.  T.  1865.  to  be  true,  he  cannot  rely  upon  the  non-existence  of  these  facts  as 

Reserved,      ^  defence  to  a  prosecution  for  bigamy.     Regina  ▼.  Brawn  goes 

THS   QUEBN  ^ui'^^®^»  i\i9X^  if  the  party  does  all  that  in  him  lies  to  give  validitj 

V-  to  the  marriage,  he  cannot  set  up  the  invalidity.     The  only  case 

against  those  is   Graham's  ease,  where  there  was  no  marriage  at 

all. — [Fitzgerald,  B.     In  all  these  cases  the  validity  of  the  second 

marriage  is  discussed.] 

« 

Moliot/f  in  reply. 

Regina  v.  Inhabitants  of  Wroxton  (a)  shows  that  Edwardg't 
ease  is  no  authority ;  for  in  the  case  of  banns,  both  parties  must 
know  of  the  irregularity,  to  make  the  marriage  void.  The  absolute 
inability  of  the  clergyman  to  marry  one  of  the  parties  here,  in  any 
case  makes  a  difference  between  this  case  and  Brawn's  ease,  where 
the  clergyman  might  have  married  either  of  the  parties  to  any 
other  person. — [Pigot,  C.  B.  How  does  that  distinction  affect  the 
principle?] — The  absolute  disability  of  the  clergyman  here  to  marry 
one  of  the  parties,  under  any  circumstances,  took  away  even  the 
semblance  of  a  legal  ceremony. 


E.  T.  1866.       '^^0  Court  having  expressed  a  wish  to  have  the  case  re-argued, 
Apni    ?•      ^Y^Q  ^^^  'came  on  this  day,  when,  in  addition  to  the  topics  urged  io 
the  first  argument*-— 

Constantine  MoUoy^  for  the  prisoner. 

The  enacting  parts  of  all  the  statutes,  from  the  10  Car,  1,  sess.  2, 
c.  21,  down  to  24  &  25  Ftc,  c.  100,  s.  57,  contain  the  same  words:— 
'^  Whosoever  being  married  shall  marry."  The  meaning  of  the 
words  being  married  has  been  fixed  by  Regina  v.  Chadwick{by 
In  The  Queen  v.  Millis  (c)  Chief  Justice  Tindal  says  those  words 
*^  must  of  necessity  point  at  and  denote  marriage  of  the  same  kind 
and  obligation."  That  opinion  was  pronounced  in  1844,  the  year 
after  Brawn's  ease  was  decided.   Lord  Denman*s  decision  is  opposed 

(a)  4  B.  &  Ad.  640.  (6)  11  Q.  B.  205. 

(c)  10  CL  &  Fin.  689. 


*  Coram  Lbfbot,  C.  J.,  MoNAHAif,  C.  J.,  Figot,  C.  B.,  Esooh,  Chbutuv, 
and  O'Brien,  JJ.,  Fitzoxbald  and  Hughes,  BB.,  Fitsosbaij>>  Jt 
Deast,  B.,  and  O'Hagam.  J. 


\ 
I 

I 
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to  the  whole  train  of  authorities :    The  Queen  v.  JRobinson^  cited  E.  T.  1866. 
in  Regina  v.  Millis  {a)  \  The  Queen  y.  Drake  {b)  ;    The  Queen  v.      Regerved. 
Povey(p). — [MoNAHAN,  C.J.   In  all  these  eases  the  question  raised  >|»he   queen 
was  whether,  according  to  the  law  of  the  country  the  ceremony  ^* 

FAHKING. 

was  sufficient ;  and  if  the  ceremony  was  sufficient  to  constitute  a 
valid  marriage,  it  was  held  to  be  a  good  marrioge ;  but  there  was 
DO  particular  inquiry  into  the  capability  of  the  parties  to  contract 
the  marriage.3 — I  quote  those  cases  to  show  that  the  validity  of  the 
second  marriage  is  a  subject  for  inquiry.  Baron  Alderson  said  it  was 
not.  Buri  V.  Burt  {d)  was  decided  on  the  20  &  21  Ftc,  c.  85,  s.  27 ; 
it  defines  bigamy  in  the  same  language  as  the  statute  of  Car.  1 ; 
and  the  Court  decided  that  to  constitute  bigamy  there  must  be 
proof  of  such  a  marriage  as,  but  for  the  former  marriage,  would 
be  a  valid  marriage :  Regina  v.  Orgill  (e)  has  been  disapproved 
of  in  England  as  well  as  here  :  Yelverion  v.  Yelverton  (f). 

D.  C.  Heron  (with  him  •/.  E.  Walsh\  fpr  the  Crown. 

I  define  the  second  marriage — a  marriage,  in  fact  that,  except  for 
some  disability  enacted  by  law,  would  be  a  valid  marriage.  If  any 
ceremony  had  been  gone  through  according  to  the  law  of  the 
conntry,  which,  except  for  some  disability  personally  to  the  parties, 
would  be  a  valid  marriage,  the  man  who  contracts  a  marriage  of  that 
description  commits  bigamy  within  the  statute.  Suppose  the  second 
marriage  in  this  case  was  to  be  proved  in  a  foreign  country,  the 
proof  would  be  that  the  parties  were  then  professing  Catholic ;  that 
the  banns  were  published  in  a  Roman  Catholic  church ;  that  a  priest 
in  orders  married  the  parties.  If  proof  were  given  of  such  a  mar- 
riage in  France,  no  question  could  be  raised  as  to  whether  either  of 
the  parties  had,  for  a  suigle  instant  of  the  twelve  months,  professed 
Protestantism. — [Chbistian,  J.  There  is  no  disability  here  in  the 
persons :  the  disability  is  in  the  priest,  whose  ceremony  is  null  and 
void.    There  is  no  ceremony  any  more  than  if  the  priest  was  never 

(a)  Smythe  &  Bonrke'a  R.  211  &  213.  (6)  1  Lewin'a  Cr.  C.  25. 

(c)  1  Bears.  Cr.  C.  32 ;  S.  C.  22  Law  Jour.,  M.  C.  19. 
Crf)  2  S.  &  T.  88.  («)  9  C.  &  P.  80. 

09  10  Jar,  N.S.  1215. 


I 
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M.  T.  1865.  in  holy  orders.] — According  to  the  old  rule  of  the  Church,  the        . 

CrownCaset  /.  .  ,  ^  <.  .        . 

Reserved,      sacrament  of  marriage  does  not  depend  on  any  ceremony  by  the        | 

THE   QUEEN  pi'i^st,  although  the  presence  of  the  priest,  and  a  ceremony  by  him 

^'  in  the  face  of  the  Church,  is  necessary  in  order  to  constitute  a  legal        , 

FANNING. 

marriage.     In  the  cases  cited  against  Lord  Denman's  decision,  all  / 

the  objections  went  to  the  validity  of  the  marriage;  none  of  them 

turned  upon  any  personal  disability  arising  from  an  accident  per-  j 

sonal  to  any  of  the  parties,  disabling  the  priest  from  performing  the  ; 

ceremony.    The  disability  may  be  one  affecting  either  of  the  parties,  ' 

rendering  them  incapable  of  marriage  ;  or  it  may  be  one  affecting        ; 

f 
the  ceremony,  if  a  ceremony  was  essential  to  the  marriage.     The        \ 

King  v.  Allison  (a)  is  an  express  decision  in  my  favouf  ;  so  is 

Baron  Gurney's  decision  in  The  King  v.  Pen8on{h).      This  case         1 

is  also  within  The  Queen  v.  Orgill,  for  there  was  clearly  a  false 

representation. — [Keooh,  J.      What  is  the   meaning  of  the  last 

finding,  >unless  that  the  man  falsely  held  himself  out  as  a  Roman 

Catholic,  for  the  purpose  of  being  married  ? — Piqot,  C.  B.    That 

he   held  himself  out  to  be  a  Roman   Catholic  within   the  tweire 

months. — ^Eeoqh,  J.     That  he  held  himself  out  to  be  a  Roman 

Catholic,  and  never  anything  else]. 

J.  E.  Walsh. 

What  is  the  evil  the  Legislature  wanted  to  guard  against? 
Take  the  recital  of  the  10  Car.  1 : — *'  For  inasmuch  as  divers 
'*evil  disposed  persons,  being  married,  run  out  of  other  of  his 
*'  Majesty's  realms  and  dominions  into  his  realm  of  Ireland,  or  oat 
''of  one  county  into  another  within  the  said  realm  of  Ireland,  or  into 
'*  places  where  they  are  not  known,  and  there  become  to  be  married, 
"  having  another  husband  or  wife  living."  It  is  this  becoming  to  be 
married  constitutes  the  gravamen  of  the  offence,  which  is  described 
as  one  '*  to  the  great  dishonour  of  God,  and  to  the  undoing  of  divers 
honest  men's  children,  and  others."  The  guilt  of  bigamy  does  not 
depend  upon  the  technical  regularity  in  omnibus  of  the  second  mar- 
riage :  Duchess  of  Kingston's  case  (c),  where  Sir  Samuel  Romilly's 
opinion  on  this  subject  is  retracted.    *'  Marry  "  must  mean  either  of 

(a)  R.  &  B.  109.  (Q  5  Car.  &  P.  412. 

(e)  20  SUt«  Trials,  514. 
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two  things — either  going  through  a  ceremony  that  might  be  a  mar-  M.  T.  1 865. 
riage, — agoing  through  it  with  all  the  circumstances  of  a  religious      Reserved, 

rite,  whether  valid  or  not — or  it  may  mean  doing  something  by  ^^^   quebn 
which  the  parties   are   made   man   and   wife,  and   their  children  v* 

FANNINO. 

legitimate.  There  is  nothing  between  these  two  meanings. — 
[Eeogh,  J.  Suppose  two  persons  go  through  a  ceremony  of  mar- 
riage before  a  person  representing  himself  as  a  clergyman,  but  who 
turns  out  to  be  an  imposter,  what  is  the  effect  of  that  ceremony  ?] — 
There  is  no  authority.  Braum^s  ease  has  been  law  for  twenty 
jears,  and  must  be  overruled  if  you  decide  against  the  Grown. 


MoUoyj  in  reply. 

Orgilts  case  is  an  authority  against  Brawn's  case;  for,  if 
BravnCs  ease  was  law,  there  would  be  no  occasion  to  resort  to 
the  novel  doctrine  of  estoppel.  As  to  the  meaning  of  **  be  mar- 
ried"  and  "  marry,"  take  the  title  of  the  statute  of  Car.  1 — "An 
**Act  to  Restrain  Persons  from  Marriage  till  their  former  Hus- 

^^  bands  or  Wives  are  dead." 

Cur.  adv.  vuli. 


CHagan,  J. 

This  case  comes  before  the  Court  upon  a  question  reserved  by        May  3. 
mj  Brother  £[£OGh,  as  to  the  conviction  of  the  prisoner  Thomas 
Fanning,  at  the  Commission  for  the  county  of  the  city  of  Dublin,  on 
the  28th  of  October   last.      That  question   arises,  substantially, 
apoD  the  construction  which  should  be  given  to  the  provisions  of 
the  24  &  25  Fife,  c.  100,  s.  57,  in  connection  with  the  facts  estab- 
lished in  evidence.     Those  facts  appear  to  have  made  it  plain,  that 
the  prisoner  was  legally  and  validly  mafried,  at  St.  Peter's  parish 
church,  to  Mary  Stewart,  who  thereupon  became  and  now  is  his 
wife;  and  that,  subsequently,  he  went  through  the  ceremony  of 
marriage  with  another  woman,  Catherine  Bryan,  who  was  a  Roman 
Catholic.  The  latter  marriage  was  solemnized,  according  to  the  rites 
of  the  Roman  Catholic  Church,  by  a  Catholic  priest.     The  prisoner 
professed  himself  a  Roman  Catholic.    The  person  with  whom  he  mar- 
ried believed  him  to  be  so.    The  ceremony  had  all  the  incidents  of  a 
regular  and  binding  marriage,  and  would  have  operated  effectually 
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M.  T.  1865.  as  sach,  but  that  the  prisoner  was  reallj  a  Protestant,  or  had  so 

Beterved.      declared  himself  within  twelve  months  before  it  took  place.     There- 

THE   QUEEN  ^^^^  ^^^  second  marriage  was  rendered,  by  the  19  ^.  2,  c.  13,  s.  1 — 

^*  one  of  the  last  few  lingering  remnants  of  the  Penal  Code — "  abso- 

FANNXNG. 

lutely  null  and  void,  to  all  intent^  and  purposes."  And  it  is 
contended  that,  because  it  was  a  nullity,  the  prisoner  committed  do 
legal  offence  in  going  through  the  form  of  marriage,  and  perpe- 
trating the  fraud  and  inflicting  the  injury  lyhich,  through  that 
desecrated  form,  he  was  enabled  to  accomplish  upon  the  woman, 
whom  he  induced  to  believe  herself  his  wife.  The  charge  against 
the  prisoner,  as  was  observed  at  the  Bar,  is  properly  that  of  poly- 
gamy,  and  not  of  bigamy.  A  bigamist,  in  the  old  and  true  meaning 
of  the  canonists,  is  a  man  who  marries  two  women  successively,  or 
a  man  who  marries  a  widow.  A  polygamist  is  a  person  who  has 
two  wives,  or  more,  at  the  same  time ;  and  the  aim  of  the  statute, 
with  which  we  have  to  deal,  is  to  prevent  any  one  from  entering  into 
a  second  marriage  while  the  first  subsists.  Originally,  offences  of 
this  kind  were  only  of  ecclesiastical  cognizance;  and  it  was  not 
until  the  Act  of  the  10  Car.  1  C^r.Jy  sess.  2,  c.  21,  that  they  became 
punishable  by  the  civil  power  in  this  kingdom.  The  nature  of  the 
punishment  was  varied  from  time  to  time ;  but  the  statutable  defi- 
nition of  the  crime  has  continued  substantially  the  same,  in  the 
subsequent  Acts  of  the  10  6r.  4,  c.  34,  and  the  24  &  25  Vie^  c  100, 
6.  57,  under  which  the  indictment  in  the  case  before  us  has  been 
framed.  All  the  Acts,  for  the  purpose  of  construction,  may  be  con- 
sidered together ;  and  they  must  be  construed  according  to  the  legal 
acceptation  of  their  terms,  and  with  the  strictness  which  properly 
attaches  to  gravely  penal  statutes. 

The  Act  of  Car.  1  is  entitled  *' An  Act  for  the  Restraining  of  all 
'*  Persons  from  Marriage  until  their  former  Wives  and  former  Hos- 
*'  bands  be  dead ;"  and  it  recites  that,  *'  Forasmuch  as  divers  evil 
*'  disposed  persons,  being  married^  run  out  of  others  of  his  Majesty's 
*'  realmes  and  dominions  into  the  realme  of  Ireland,  or  into  places 
"  where  they  are  not  known,  and  there  become  to  be  married^  having 
"  another  husband  or  wife  living,  to  the  great  dishonour  of  God, 
"  and  utter  undoing  of  divert  honest  men's  children,  and  others  ^ 
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and  then  the  enactment  is  that,  ''If  any  person  or  persons,  being  M.  T.  1865. 
"  married^  or  which  shall  hereafter  marry,  doe     ....     marry      Reserved. 
'*ftnj  person  or  persons,  the  former  husband  or  wife  being  alive,  ^^^   queen 
'*  every  such  offence  shall  be  felony ;  and  the  offender  shall  suffer  ^* 

FANNING. 

''death."  The  statute  then  creates  certain  exceptions,  with  which, 
for  the  purpose  of  the  argument,  I  do  not  need  to  concern  myself. 
The  offence  is  stated,  both  in  the  2  G,  4,  e.  34,  s.  26,  and  the 
24i&2S  Flic,  c  100,  s.  57,  as  that  of  a  person  who,  ^^  being  mar' 
^ried,  shall  marry  any  other  person  during  the  life  of  the  former 
"hosband  or  wife/'  Upon  these  words,  and  upon  the  recital  and 
the  terms  of  the  original  Act  of  Car.  1,  arises  the  controversy  in 
the  case  before  us. 

On  the  one  side,  it  is  contended  that,  the  second  marriage  being 
Btatatably  yoid,  to  all  intents  and  purposes,  there  can  be  no  bigamy ; 
on  the  other,  that,  notwithstanding  its  invalidity  in  law,  the  second 
marriage,  having  been  a  marriage  in  fact,  having  had  all  the  outward 
character  and  sanction  of  a  religious  ceremony,  and  being  avoided 
only  because  of  a  circumstance  fraudulently  concealed  by  one  of  the 
ptrties,  constituted  the  offence  which  the  Legislature  has  sought  to 
prevent  and  punish. 

Some  authorities  have  been  cited  in  support  of  these  views 
respectively,  to  which  I  shall  briefly  advert.  They  are  all  compa- 
ratively of  recent  date ;  and  they  have  various  degrees  of  pertinency 
to  the  argument.  Two  of  them,  at  least,  are  expressly  in  point ;  and 
if  they  put  the  true  construction  on  the  statute,  the  conviction  was 
legal,  and  ought  to  be  maintained. 

In  the  case  of  Rex  v.  John  Penson  (a),  at  the  Maidstone  Assizes, 
the  prisoner  was  indicted  for  bigamy.  He  had  married  Anne 
Wootton,  and  afterwards  Eliza  Brawn^  who  assumed  the  name  of 
Julia  Huth  when  the  banns  were  published,  for  the  purpose  of 
concealment  from  her  neighbours.  The  prisoner's  Counsel  insisted 
that,  Qn  this  account,  the  second  marriage  was  void  ab  initio,  and 
of  this  there  was  no  doubt ;  and  then  he  contended  that,  in  order  to 
constitute  the  offence  of  bigamy,  the  second  marriage  should  possess 
all  the  requisites  of  a  valid  one,  save  for  the  inability  of  the  party  to 

(a)  5  Gar.  &  P.  412. 
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M.  T.  1 865.  contract  it,  from  having  a  former  husband  or  wife  living.     There- 
Crown  Cases 
Rturvtd,       fore,   he  argued,  there  being  no  second  marriage,   the  ofience  of 

THE   QUEEN  bigamy  had  not  been  committed.     But  Gurney,  B.,  who  tried  the 

^*  ^         case,  answered : — "  That  applies  only  to  the  first  marriage  s  &nd  I 

FANNING. 

'*  am  of  opinion  that  parties  cannot  be  allowed  to  evade  the  panish- 
"  ment  for  an  offence,  by  contracting  a  concertedly  invalid  mar- 
'^riage."      That   case   appears   to  me   undistinguishable   from   the 
present.      In  it,  as  in  this,  the   second   marriage  was  absolutely 
null  and  void;  and  the  very  argument  relied  on  before  us  by  the 
prisoner's  Counsel,  and  the  precise  construction  of  the  statute  which 
they  urge  us  to  adopt,  were  there  also  pressed  upon  the « Court. 
The  decision,  quantum  valeat^  is  directly  in  support  of  the  conviction; 
And  so  is  the  case  of  Regina  v.  Brawn  (a).   There  the  indictment 
was  for  bigamy.     The  prisoner,  Jane  Brawn,  had  married  Thomas 
Beares,  and  afterwards  Thomas  Webb.      Thomas  Webb  was  the 
widower  of  the  sister  of  Jane   Brawn  ;   and,   under  the  statute 
5  &  6   FF.  4,  c.  54,  8.  2,  the  second  marriage  was  "  absolutely 
null  and  void,  to  all  intents  and  purposes  whatsoever.*'    The  pri- 
soner's Counsel  there,  as  here  and  in  Panson*s  case,  insisted  that, 
as  there  was  no  second  marriage,  there  could  be  no  bigamy;  bat 
Lord  Denman,  C.  J.,  said  : — ^*  I  am  of  opinion  that  the  validity 
''of  the  second  marrige  does   not  affect   the  question.    It  is  the 
''  appearing  to  contract  a  second  marriage,  and  the  going  through 
''the   ceremony,  which  constitutes   the  crime  of  bigamy;  other- 
"  wise  it  could  never  exist  in  the  ordinary  cases,  as  a  pre?ious 
"  marriage  always  renders  null  and  void  a  marriage  that  is  cele- 
"  brated  afterwards  by  either  of  the  parties  during  the  lifetime  of 
"  the  other.    Whether,  therefore,  the  marriage  of  the  two  prisoners 
"  was  or  was  not  in  itself  prohibited,  and  therefore  null  and  void, 
"does  not  signify;  for  the  woman,  having  a  husband  then  ali?e, 
"  has   committed  the  crime  of  bigamy,  by  doing  all  that  in  her 
*    "lay,  by  entering   into  marriage  with  another  man."     This  also, 
quantum  valeat,  is  an  express  authority  upon  the  very  point  in 
controversy  here.     There,  as   in  this  case,   the  second  marriage 
was  absolutely  void;    and  if,  notwithstanding,  the  conviction  was 

(a)  I  C.  &K.  144. 
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right,  it  is  impossible  to  say  that  the  judgment  against  the  prisoner  E.  T.  1866. 

Crown  Cases 
ought  to  be  reversed.  Reserved, 

Two  other  cases — Rex  v.  Edwards  (a),  and  Rex  v.  Allison  (b) —  xhe   queen 

have  also  been  relied  upon  by  the  Counsel  for  the  Crown,  and  come  ^' 

FANNING. 

in  aid  of  the  decisions  to  which  I  have  referred ;  but  I  do  not 
occupy  time  in  disciMing  their  details.  The  substantial  question 
is,  were  the  cases  of  Penson  and  Brawn  rightly  decided ;  or  is 
this  Court  prepared  to  overrule  them?     » 

Af^r   much  consideration,  and  not  without  the  serious  doubt, 
which  is  naturally  engendered  by  my  knowledge  that  I  differ  from  a 
majority  of  my  Brethren,  I  have  come  to  the  conclusion  that  those 
decisions  should  be  maintained,  and  the  conviction  affirmed  accord- 
ingly.    They  are,  it  is  true,  the  decisions  of  single  Judges  delivered 
upon  Circuit,  and  in  no  way  coercive  on  this  Court  of  Appeal,  to 
which  it  is  entirely  competent  to  review  and  reverse  them  ;   but, 
for  my  own  part,  I  think  I  see  good  reason  to  hold  that  they  are 
sustained  by  the  application  of  established  rules  of  construction  to 
the  Bigamy  Statutes,  and  by  a  true  regard  to  the  object  and  policy 
which  those  statutes  were  framed  to  carry  into  effect.     I  observe, 
first,  that  though  the  decisions  were  made  by  single  Judges,  those 
Judges  were  both  men  of  great  ability  and  large  experience  in  the  ad- 
ministration of  the  criminal  law;  and  their  undoubting  judgments  are 
entitled  to  much  respect.    Secondly ;  those  decisions  were  made  in 
the  only  cases  in  which  the  precise  question  now  before  us  appears 
to  have  been  ever  distinctly  raised.     Several  other  authorities  have 
been  cited  by  the  Counsel  for  the  prisoner,  to  which  I  shall  by  and 
by  briefly  advert ;  but  I  have  not  discovered   that  any  of  them 
decides  that  question,  or,  in  my  apprehension,  directly  bears  upon 
it.  Thirdly;  the  ruling  made  in  PensotCs  case  was  made  thirty-four 
years  since,  and  the  ruling  in  BrawiCs  case  nearly  a  quarter  of  a 
century ^ago.    I  do  not  find  that  during  the  long  intervening  periods, 
the  one  or  the  other  has  been  called  into  question  ;  and  in  the  latest 
and  most  authoritative  text-book  on  Crimes,  published  last  year, 
and  edited  by  Mr.  Graves,  the  eminent  counsel  who  prepared  the 
Criminal  Law  Consolidation  and  Amendment  Acts,  the  judgment 

(a)  B.  &  R.  263.  (6)  B.  &  B.  109. 

VOL.  17  39  L 
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E.  T.  1866.  of  Lord  Denman  in  Brawn's  ease  is  adopted,   without  donbt  or 

Reserved.      qualificatioD,  in  its  entirety,  as  giving  the  true  construction  to  the 

THE   QUEEN  provisions  of  those  Acts  which  we  are  now  discussing.     Of  course 

^'  there  is  nothing  conclusive  in  this ;  but  it  is  an  indication  of  the 

FANNING.  ..«-.  /...T^i,  ,i. 

opinion  of  the  profession  in  England  not  unworthy  of  attention. 

For  these  reasons,  it  seems  to  me  that  the  decisions  of  Lord 
Denman  and  Baron  Gurney  are  perhaps  clothed  with  more 
authority,  and  entitled 'to  greater  respect  than  always  attach  to 
judgments  pronounced  on  Circuit,  or  in  the  confusion  of  Nisi 
Prius.  But,  if  it  be  clear  that  they  have  construed  the  statutes 
wrongly,  it  is  our  duty,  nevertheless,  utterly  to  disregard  them. 
Is  it  so  clear?     I  do  not  think  so. 

What  meaning  are  we  to  assign  to  the  words  in  the  24  &  26  Vie., 
c.  100,  s.  57»  "whosoever  being  married  shall  marry  any  other 
person  "?  Is  the  same  meaning  to  be  put  upon  *'  being  married  " 
and  "  marry ;"  or  are  we  at  liberty  to  give  the  words  a  different 
meaning  ?  The  first  marriage,  regarded  by  *'  being  married,"  most 
ex  concessis  be  legally  valid,  or  there  can  be  no  bigamy.  Must  the 
second  marriage,  regarded  by  **  shall  marry,"  be  also  legally  valid, 
for  the  purpose  of  establishing  the  crime  ? 

It  is  impossible  to  contend,  absolutely  and  universally,  that  it  most 
be  so;  for  both  by  the  Common  Law  and  the  Law  of  the  Church,  and 
without  the  intervention  of  the  Statute  Law  at  all,  the  second  mar- 
riage, living  the  first  wife,  was  always  null  and  void,  to  all  intents 
and  purposes.  Therefore,  if  the  same  meaning  quoad  the  validity 
of  the  marriage  must  be  given  in  all  cases  to  the  words  '*  being  mar- 
ried," and  ''shall  marry,"  there  never  could  be  a  conviction  for 
bigamy,  as  in  every  case  the  second  marriage  must  be  invalid. 
And  on  this  account,  ex  necessitate  rei,  and  to  prevent  the  law 
from  utter  defeat  and  uselessness,  it  is  said  that,  in  the  one  case  of 
nullity  of  the  second  marriage,  because  of  the  first,  it  should  be 
sufficient  for  the  purposes  of  prosecution ;  but,  in  every  other  case 
of  its  nullity  for  any  other  cause,  it  does  not  avail  for  such  pur- 
poses, and,  creating  no  crime,  warrants  no  punishment. 

Now,  I  think  the  construction  thus  necessarily  given,  from  the 
universal  linvalidity  of  the  second  marriage,  is  plainly  right ;  bat  I 
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do  not  see  why,  having  abandoned  in  one  instance  the  proper  and  E.  T.  1866. 

Crown  Cases 

literal  meaning  of  the  word  "  marry, "  as  implying  an  actual  and  law-      Reserved. 
ful  marriage,  with  the  view  of  making  the  legislation  effective,  we  ^he   queen 
should  be  bound,  in  every  other,  to  attach  to  it  that  meaning  rigidly,  ^' 

FANNING. 

with  the  manifest  result  of  giving  impunity  to  crime  which  the 
statute  was  framed  to  suppress,  and  withdrawing  the  protection 
with  which  it  ought  to  guard  the  innocent  and  unwary.  The  word 
**  marry "  must  be  held,  in  one  case,  to  regard  not  a  real  marriage, 
bat  a  pretended  marriage — the  show  or  simulacrum  of  a  marriage. 
Why  should  it  not  be  held,  in  other  cases  also,  to  be  applicable  to 
a  ceremony  having  all  the  external  marks  of  ecclesiastical  and  legal 
validity,  but  void  from  a  concealed  impediment,  and  fraudulently 
iised  for  purposes  of  vile  deception  ? 

Regard  the  title  of  the  statute  of  Car.  1,  '*An  Act  for  Re- 
'^ straining  of  all  Persons  from  Marriage  until  their  former, Wives 
**and  former  Husbands  be  dead."  From  what  sort  of  marriage 
was  the  restraint  to  be?  Not  from  a  legal  marriage,  for  there 
coQld  be  none  ;  not  from  a  real  marriage,  for  the  continuing  exist-  ^ 
ence  of  the  former  wife  or  husband  made  this  impossible.  Must 
it  not  have  been  from  a  pretended  marriage — a  marriage  with  all 
the  form  of  reality,  but  without  the  substance — a  mere  delusion  and 
a  sham  ?  And  when  the  statute  proceeds  to  describe  evil  disposed 
persons  who,  being  married,  run  into  places  where  they  are  not 
known,  and  "  become  to  be  married^'*  it  does  not  codtemplate  merely 
that  they  really  and  actually  '*  become  to  be  married,"  which  they 
eoald  not  be ;  but  that  they  go  through  the  form  of  marriage,  or,  in 
Lord  Denman's  words,  *^  appear  to  contract "  it. 

It  seems  to  me,  therefore,  that  the  construction  for  which  the 
Crown  contends  is  not  unreasonable,  regard  being  had  to  the  words 
of  the  statutes,  and  the  admitted  impossibility  of  giving  them  any 
effect,  if  the  word  "marry"  be  taken,  universally,  to  have  the^ 
meaning  which  the  argument  for  the  prisoner  requires  us  to  put 
upon  it. 

And  then,  when  we  consider,  as  we  are  at  liberty  to  do,  their  true 
aim  and  object,  the  argument  for  that  construction  appears  to  me  to 
be  materially  aided.    A  very  eminent  jurist.  Sir  Samuel  Romilly, 
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E.  T.  1 866,  describes  the  crime  of  bigamy  in  these  striking  words  : — "  The  real 

Crown  Cages 
Reserved.       '*  nature  of  this  crime  is  that  of  a  fraudulent  and  most  aggravated 

THE   QUS£iv  ''  seduction,  effected  under  colour  of  law,  with  all  the  solemnities  of 

^'  *' religion,  and  under  such  circumstances  that  no  caution  or  prudence 

FANNING. 

"  could  effectually  guard  against  it."     And  the  framers  of  the  origi- 
nal statute  of  Charles  appear  to  have  viewed  the  offence  with  no 
greater  favour,  for  they  describe  it  as  perpetrated  *'  to  the  great 
'*  dishonour  of  God,   and   utter   undoing   of  divers   honest   men's 
*'  children,  and  others."     Now,  I  repeat,  we  may  look  not  only  to 
the  title,  but  to  the  preamble  of  this  statute,  for  the  purpose  of 
reaching  its  true  construction,   by  an  ascertainment  of  the  mind 
and   purpose  with  which  it  was  enacted ;  and  it  appears  to  me, 
that    the  offence   with   which    we   are   dealing,    ^*  effected    under 
colour  of  law,  and  with  all  the  solemnities  of  religion,"  although 
invalidated   by  an  old   Act  of  Parliament,    was   not  less  to  the 
dishonour  of  God,  and   the   utter   undoing  of  innocence,  than  if 
that  Act  of  ParlifOnent  had  never  existed,  and  the  marriage  had 
been   void,   only   because   of  the   celebration   of  that  which  had 
preceded  it.      The  case  seems  plainly  within  the  mischief  which 
the  statute  contemplates;  and  I  am  not,  on  ^bat  account,  the  less 
willing  to  refuse  to  aid  in  the  reversal  of  decisions  which  appear 
to  me  to  effectuate  its  purpose,  whilst  they  are  warranted  by  its 
terms. 

It  would  be  a  grave  reproach  to  our  law,  if,  for  so  many  gene- 
rations, it  had  left  such  wrong  without  remedy,  such  crime  without 
punishment,  as  those  which  have  been  perpetrated  in  the  case  before 
us ;  and  I  confess  I  revolt  from  a  construction  of  the  statutes  which 
would  permit  any  scoundrel,  calling  himself  a  Catholic,  to  indulge 
>  his  cupidity  or  his  lust  by  possessing  himself  of  the  fortune  and 

the  person  of  an  innocent  woman,  during  the  lifetime  of  his  wife, 

• 

^with  absolute  impunity ;  provided,  only,  that  he  shall  take  the  pre- 
caution of  declaring  himself  a  Protestant  at  any  time  within  twelve 
months  before  his  second  marriage, — and  this  not  publicly,  or  so  that 
it  may  be  possible  for  his  intended  victim  to  know  anything  of  the 
fact.  If  he  did  not  so  declare  himself,  the  second  marriage,  though 
utterly  void,  would  subject  him  to  the  penalties  of  the  crime ;  but, 
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apon  the  view  presented  for   the   prisoner,  he  may  evade  those  E.  T.  1866. 
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penalties— that  marriage  remaining  just  as  void,  and  no  more  so,  in       Reserved, 

both  sets  of  circumstances — if  he  adds  to  the  fraud  and  treachery  j,^^   queen 
involved  in  every  bigamy  the  accumulated  baseness  of  professing,  v* 

it  may  be  as  falsely  as  clandestinely,  a  form  of  faith  different  from 
that  which  he  appears  to  hold,  for  the  very  purpose  of  shielding 
himself  from  punishment.  Of  course,  we  are  not  to  legislate,  but 
to  declare  the  law,  and,  if  it  be  clear,  without  regard  to  conse- 
quences ;  but  I  confess  it  is,  to  my  own  mind,  satisfactory  that  I 
am  enabled,  by  sufficient  authority, — sustained,  as  it  seems  to  me, 
by  legal  principle  and  fair  interpretation  of  the  words  of  the  sta- 
tute,— to  avoid  a  construction  which  must  be  pregnant  with  such 
startling  and  lamentable  results. 

A  number  of  cases  have  been  cited  in  argument  for  the  pri- 
soner ;  but,  as  I  have  said,  I  do  not  conceive  that  by  any  one  of 
them  the  decisions  to  which  I  have  adverted  have  been  over-ruled, 
nor  are  there  any  others  in  which  the  precise  question  before  us  has 
been  raised  and  decided. 

We  have  been  referred  to  the  judgment  of  Chief  Justice  Tindal 
in  The  Queen  v.  Millis  (a) ;  but,  in  that  case,  the  Judges  having 
come  to  the  conclusion  that  the  first  marriage,  being  merely  per 
terba  de  praseniiy  and  without  the  intervention  of  a  clergyman 
tacrit  ardinibus  inatiiuius^  was  null  and  void,  of  course-  they  were 
bound  to  hold  that  the  offence  of  bigamy  had  not  been  committed. 
That  was  the  matter  really  decided  by  them  ;    and  though  Chief 
Justice  Tindal  goes  on  to  give  his  opinion  that  the  words  ^*  being 
married"  in  the  first  clause,  and   the   words   ^' marry   any  other 
person  *'  in  the  second,  point  out  and  denote  marriage  '*  of  the  same 
kind  and  obligation,"  that  opinion  was  offered  without  any  con- 
sideration of  such  a  controversy  as  has  arisen  here  as  to  a  second 
marriage,  apparently  of  the  same  kind  and  obligation  with  the  first, 
celebrated  by  a  clergyman  in  holy  orders  and  with  all  the  solemni- 
ties of  religion,  but  rendered  invalid  by  the  operation  of  a  penal 
statute,  on  a  state  of  facts  which  was  fraudulently  concealed.     The 
opinion,  though  entitled  to  all  respect,  is  not  decisive  on  a  question 

(a)  10  CI.  &JE1n.  688. 
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E.  T.   1866.  which  was  not  present,  when  it  was  given,  to  the  miada  of  the 
Reterved.      Judges,  and  it  seems  to  have  been  meant  only  as  a  protest  against 

THE   ouKEN  ^^®  doctrino  that  a  contract  per  verba  de  prasenii^  and  nothing 
V-  more,  without  any  ceremony  whatever,  twice  repeated  by  the  same 

person,  could  make  him  subject  to  capital  punishment.     I  do  not, 
therefore,  think  that  the  high  authority  of  Chief  Justice  Tindal 
and  the  English  Judges  contravenes  the  decision  of  Lord  Denman, 
who  was  present  as  one  of  the  Law  Lords  at  the  hearing  of  The 
Queen  v.  Millie^  in  the  very  year  after  the  trial  of  The  Queen  v. 
Brawn^  who  gave  judgment  in  the  House  of  Lords  after  he  had 
heard  the  opinion  of  the  Judges,  probably  found  no  conflict,  in  the 
statements  to  which  I  have  adverted,  between  that  opinion  and  his 
own  as  to  the  nature  of  bigamy,  although  he  difi*ered  from  them  as 
to  the  great  question  on  which  they  were  called  to  advise  the  Lords. 
Indeed,  the  concluding  passage  of  Lord  Denman's  judgment  in  The 
Queen  v.  Miliis  is  worthy  of  attention,  as  indicating,  in  its  peculiar 
phraseology,  that  he  continued  to  maintain  the  distinction  between 
the  first  and  second  marriage,  for  the  purpose  of  a  prosecution, 
•  which  he  had  taken  in  The  Queen  v.  Brawn,    He  says : — **  If  the 
*^  first  marriage  be  good  for  any  purpose,  it  is  good  for  the  purpose 
"of  rendering  him  who  commits   the   vicious   and   cruel  act  of 
><  deserting  one  wife  and  deceiving  another  woman  by  the  pretence 
**  of  a  marriage^  a  criminal  in  the  eye  of  the  law.      The  offender 
*•*•  takes  his  chance  whether  his  first  contract  will  be  held  a  mat' 
^^riage^  and  whether  his  second  will  be  held  a  crime ;   and,  not 
*'more  ignorant  than  other  offenders,  he  must  abide  their  fate." 
Lord  Denman  manifestly  remained  of  opinion,  that  the  essence  of 
the  criminality  of  the  bigamist,  in  the  eye  of  the  law,  consists  in  tbe 
vicious  and  cruel  deception  of  a  woman  by  the  fraudulent  '*  pre- 
tence of  a  marriage."     The  Queen  v.  Millie  does  not,  therefore, 
appear  to  me  to  furnish  ground  for  disturbing  the  conviction. 

Two  other  cases  were  cited  from  the  report  of  The  Queen  v. 
Millie  in  the  Court  of  Queen's  Bench,  by  Smythe  ^  Bourke, 
pp.  184-6,  as  having  been  decided  by  Judge  Torrens  and  Baron 
Foster  upon  Circuit ;  and  many  of  a  similar  kind  will  be  found  in 
Lord  Campbell's  judgment  in  Ihe  Queen  v.  Millie  in  the  House  of 
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Lords.  |These  cases  show,  that  the  Judges  have  ordinarily  required  E.  T.  1866. 
proof  of  the  general  validity  of  both  the  ceremonies  of  marriage —      Reserved. 
the  first  and  the  second — to  found  a  conviction  for  bigamy  ;  and  it  ^q^   queen 
was  right  that  they  should   do  so,  because  *'  the   pretence   of  a  ^' 

FANNING. 

marriage** — ^to  borrow  again  Lord  Denman's  phrase, — for  the  pur- 
pose of  deception,    must   be   the   pretence   of  a  valid  marriage, 
although  it  may  be  legally  avoided  ;  knd,  in  any  view  of  the  matter, 
such  a  marriage,  apparently  valid  but  really  void,  must  have  been 
performed  or  there  can  be  no  criminality.     It  was  fit  and  necessary, 
therefore,  that  inquiry  should  be  made  as  to  the  character  of  the 
second  ceremony;    for  every  sort  of  contract,  and  every  form  of 
mutual  engagement,  cannot  be  taken  either  to  create  the   actual 
relation  of  husband  and  wife,  which  is  essential  in  the  first  marriage 
of  the  bigamist,  or  that  seeming  relation,  in  the  second,  which  is 
necessarily  sufficient  to  make  it  the   subject  of  punishment.      In 
none  of  those  cases,  however,  was  there  any  mooting  of  the  question 
as  to  the  effect  of  a  ceremony  ordinarily  constituting  marriage,  but, 
,in  certain  conditions,  failing  of  all  effect,  and  fraudulently  employed 
for  a  criminal  purpose.     The  same  observations  will  be  found  to 
apply  to  the  cases  of  Regina  v.  Povey  (a)  and  Burt  v.  Burt  {b).   In 
neither  of  those  cases  was  any  question  discussed  like  that  before 
us.    Just  as  in  the  Irish  cases,  the  Judges  required,  in  Regina  v. 
Povey  J  the  evidence  of  a  third  witness  as  to  the  recognised  validity 
of  the  form  of  a  second  marriage ;   and,  in  Burt  v.  Burtj  they 
declined  to  recognise,  without  such  proof  of  its  ordinary  sufficiency, 
a  ceremony  performed  in  Australia,  as  constituting  marriage  for  the 
purposes  of  bigamy.     Formally,  it  is  stated  in  that  case,  which 
seems  to  have  been  scarcely  argued,  that  the  second  marriage 
should  be  such  as,  being  apparently  valid,  but  for  the  first  would 
have  been  really  so.     And  such  it,  generally,  is.     But  the  Judges 
had  no  occasion  to  consider,  and  they  did  not  consider  or  decide, 
what  would  be  the  effect  of  such  a  second  marriage,  of  as  much 
apparent  validity  as  the  former,  concocted  in  as  gross  a  fraud  and 
working  as  much  mischief — but  invalidated  for  a  different  reason — 
u  in  the  case  of  this  conviction.    In  all  the  Irish  and  English  cases 

(a)  1  Dean.  C.  C.  32.  (b)  2  S.  &  T.  88. 
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£.  T.   1866.  cited  for  the  prisoner  on  this  branch  of  the  argument,  it  merely 

Reserved.       appears  that  some  proof  was   required  as  to  the  validity  of  the 

THE   QUEEN  c^^'ci^ony,  according  to  the  local  or  the  general  law ;  but,  in  none  of 

V*  them,  was  it  considered  or  determined  how  far  the  incompetencj 

FANNING.  ^     ,  .  *.     ,  -       .  ,.^.  .   I  . 

of  the  parties  to  contract,  or  of  the  priest  s  validity  to  celebrate,  in 
particular  circumstances,  would  affect  the  operation  of  the  second 
marriage,  with  relation  to  the  Bigamy  Statutes.  It  seems  to  me, 
therefore,  that  the  authority  of  The  Queen  v.  Brawn  is  not  affected 
at  all  by  those  decisions. 

I  have  not,  so  far,  referred  to  The  Queen  v.  Orgill(a)j  which  was 
relied  on  at  the  trial,  and  much  discussed  in  the  argument  before 
us.    And  I  have  abstained  from  doing  so,  because  I  do  not  mean  to 
rest  my  judgment  at  all  upon  it.    It  is,  in  the  first  place,  clearJj 
distinguishable  from  the  case  before  us.     The  prisoner  there,  on  the 
occasion  of  the  second  marriage,  stated  to  the  priest  that  he  was  a 
Catholic ;  and  Baron  Alderson  said  that,  "  If  at  the  time  of  the 
"second  marriage  the  prisoner  declared  himself  to  be  a  Roman 
"  Catholic,  it  is  a  good  marriage  as  against  him.     If  the  prisoner 
'*at  the  time  of  his  marriage  held   himself  out  to  be  a  Roman 
^*  Catholic,  I  am  decidedly  of  opinion  that  he  cannot  now  set  up  hb 
*'  Protestantism  as  a  defence  to  the  charge."     That  case  has  been 
disapproved  of  by  the  Lord  Chief  Justice  of  the  Common  Fleas 
in  Darcys  minors  (6),  and  by  my  Brother  Christian  in  Thelwall 
V.  Yelverton  (c).    I  concur  with  them,  in  declining  to  accept  it  ^ 
an  authority.     There  was  apparently  no  proof  offered  in  it  of  the 
falsehood  of  the  prisoner's  allegation  that  he  was  a  Boman  Catholic; 
whereas,  in  the  present  case,  there  is  clear  evidence  to  negative  an 
assertion  of  a  similar  kind ;  and  I  do  not  think  that  the  doctrine 
of  estoppel  under  such   circumstances   can    be  applied  against  a 
prisoner,  even  if  it  were  applicable  here,  as  I  apprehend  it  is  not, 
on  the  ordinary  rules  which  govern  its  application  even  in  a  civil 
ease.     I  observe  that,  in  Yelverton  v.  Yelverton  (d),  in  the  House  of 
Lords,  Lord  Wensleydale  agrees  in  the  opinion  of  Chief  Jastice 
MoNAHAN  as  to  the  doubtful  character  of  the  decision  in  The  Qwen 

(a)  9  C.  &  P.  80.  (6)  11  Lr.  Com.  Law  Bep.  306. 

(c)  U  Ir.  Com.  Law  Rep.  207-  (<0  10  Jnr.,  N.  8. 1215. 
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T,  Orgill;  and  I  desire  to  be  understood  as  resting  my  jadgment,  in  E.  T.  1866. 

Crown  Cases 
no  waj,  upon  that  decision.    I  rest  it  upon  the  substantial  reasons      Reserved. 

which  seem    to  me  to  sustain  the  conclusions  of  Baron  Gurney  ^q^   queen 

in  The  Queen  y.  Penson,  and  of  Lord  Denman  in  The  Queen  v.  ^* 

FANNING. 

Brawn — on  the  hitherto  unshaken  authority  of  those  cases,  after  so 
great  a  lapse  of  time, — on  the  impossibility  of  carrying  to  its 
consequences  the  argument  for  the  prisoner  as  to  the  identical 
effect  of  the  words  "  being  married  "  and  *'  shall  marry,"  without  a 
▼irtaal  repeal  of  the  statute, — and,tfthis  being  admitted,  on  the 
propriety  and  legitimacy  of  giving  to  the  words  ''shall  marry" 
sach  a  construction  as  may  effect  the  true  purposes  of  the  statute, 
bj  preventing  or  punishing  almost  the  worst  of  imaginable  decep- 
tions, accomplished  by  the  making  of  a  marriage  apparently  valid, 
but  really  void. 

I  am,  therefore,  of  opinion  that  the  conviction  was  legal,  and 
oQght  to  be  sustained. 

Deast,  B. 

The  question  in  this  case  is,  whether  the  conviction  of  the 
prisoner  for  bigamy  can  be  sustained ;  and  I  am  of  opinion  that  it 
cannot.  The  fact  of  the  first  marriage,  and  its  validity,  are  not 
disputed.  The  second  marriage,  for  which  the  prisoner  was  con- 
victed, was  celebrated  by  a  Roman  Catholic  priest,  and  the  prisoner, 
as  the  jury  have  found  in  answer  to  a  question  left  to  them  by  the 
Judge,  was  a  professing  Protestant  within  twelve  months  next 
before  the  celebration  of  that  marriage.  By  the  \9  G,  2,c,  13,  s.  1, 
every  such  marriage  is  declared  to  be  absolutely  null  and  void  to  all 
intents  and  purposes  whatsoever.  In  any  Civil  or  Spiritual  Court, 
therefore,  the  marriage,  for  entering  into  which  the  prisoner  has 
been  convicted,  has  none  of  the  qualities  of  a  marriage.  It  created 
and  conferred  no  rights  or  obligations  upon  either  of  the  parties  to 
it,  wholly  independent  of  the  first  marriage,  and  the  issue  of  it 
would  be  illegitimate,  even  if  such  first  marriage  never  had  existed, 
it  is  difficult  to  conceive  how  a  ceremony  which,  however  solemn, 
never  could  have  legally  created  the  status  of  husband  and  wife 

VOL.  17-  40 


314  COMMON  LAW  REPORTS. 

£.  T.  1866.  between  the  parties  to  it,  can  be  regarded  in  a  Criminal  Court  as  a 

Reserved.  second  marriage  within  the  meaning  of  the  Act  24  &  25  Ftc.,  c  100, 

THE   QUEEN  ^*  ^7*     The  words  of  that  Act,  and  they  are  identical  with  those  of 

^'  the  former  Acts,  the  first  of  which  in  Ireland  is  the  10  Car.  1,  c.  2], 

FANNING. 

are,  ''  Whoever,  being  married,  shall  marrj  any  other  person  daring 
"  the  life  of  the  former  husband  or  wife,  whether  the  second  marriage 
'*  shall  have  taken  place  in  England  or  Ireland,  or  elsewhere,  shall  be 
**  guilty  of  felony."   Now,  that  the  word  '*  married,"  occurring  in  the 
first  part  of  that  sentence,  means  legally  married  is  not  and  cannot  be 
disputed :  and  the  question  is,  whether  the  word  "  marry,"  occurring 
in  the  second  branch  of  it,  can  mean  anything  else  than  a  marriage 
of  a  similar  character  with  that  of  the  first,  but  rendered  invalid 
only  by  the  existence  and  validity  of  the  first.    Now,  what  was  it 
that  the  Act  intended  to  prevent  by  the  fear  of  the   punishment 
which  it  imposes  ?     Was  it  not  the  entrapping  of  innocent  persons 
into  a  contract  of  marriage  which  they  may  have  reason  to  believe 
valid,  and  conferring  upon  them  the  status  and  the  rights  of  married 
persons,  and  which  is  rendered  invalid  by  the  existence  of  a  former 
marriage?     But  the  reason  for  making  that  a  criminal  offence  does 
'  not  apply  to  the  performance  of  a  ceremony  which,  independently 
of  any  such  prior  marriage  by  the  general  law  of  the  land  in  which 
the  parties  live,  and  which  they  must  be  presumed  to  know,  is  wholly 
invalid,  confers  no  rights,  and  creates  no  obligations. 

The  Act  of  Parliament,  in  cases  like  the  present,  has  divested 
the  Roman  Catholic  priest  of  the  power,  which  in  other  cases  he 
possesses,  of  solemnizing  a  valid  marriage,  and  renders  the  ceremooy 
gone  through  before  him  of  no  more  legal  validity  than  if  it  had 
been  performed  by  or  in  presence  of  a  mere  layman. 

Independently  of  authority,  therefore,  I  should  come  to  the  con- 
clusion that  the  marriage  ceremony  relied  on  by  the  Crown,  as 
constituting  the  crime  of  bigamy,  cannot  be  considered  in  a  Criminal 
Court  otherwise  than  it  admittedly  would  be  in  a  Civil  Court,  that 
is,  in  the  language  of  the  Act  of  Parliament,  as  null  and  void  to  all 
intents  and  purposes, — imposing  no  obligations,  creating  no  rights 
and  constituting  no  crime. 

Two  cases  have  however  been  cited  as  authorities  in  support 
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of  the  conviction — the  case  of  Rex  v.  Penaon  (a),  and  Regina  v.  E.  T.  1 866. 
Brawn  (h) ;  and  in  each  of  those  cases  a  ceremony  of  marriage,      Reserved. 

which  was  made  void  as  a  marriage  by  statute,  was  held  sufficient  f^^^   queen 
to  constitute  the  crime  of  bigamy.     But  both  of  those  were  decisions  ^* 

FANNING. 

of  single  Judges  on  Circuit,  apparently   made  without   argument, 
and  without  consideration ;  and,  even  if  there  were  no  authorities 
the  other  way,  I  do  not  think  they  ought  to  be  followed  by  this 
Court.     But  there  are  other   cases  in  which  the  validity  of  the 
second   marriage — that  is,  its  validity  if  there  were  such  a  prior 
marriage — was  held  an  essential  ingredient  in  constituting  the  crime 
of  bigamy.      Thus,  in  Drake^s  ease  (c)  the  prisoner  was  indicted 
for  marrying    Hannah  Wilkinson  in  the  lifetime  of  his  first  wife. 
It  was  proved,  by  a  person  who  was  present  at  his  second   mar- 
riage, that  the  woman  was  married  to  him  by  the  name  of  Hannah 
Wilkinson;   but  there   was   no   other   proof   that   the   woman   in 
qoestion  was   Hannah  Wilkinson.      Parke,  J.  (now  Lord  Wens- 
lejdale),  held  the  proof  to  be  insufficient,  and  directed  an  acquittal. 
The  learned  Judge,  adds  the  reporter,  subsequently  expressed  his 
decided  opinion  that  he  was  right;  and  added,  that  to  make   the 
evidence  sufficient,  there  should  have  been  proof  that  he  was  then    * 
and  there  married  to  a  certain  woman  by  her  name  of,  and  who 
called  herself  Hannah  Wilkinson,  because  the  indictment  undertakes 
that  Hannah  Wilkinson  was  the  person ;  whereas  in  fact  there  was 
no  proof  that  such  was  her  name,  or  that  she  had  ever  before  gone 
bj  that  name ;  dnd,  if  the  banns  had  been  published  by  a  name 
not  her  own,  and  which  she   had   never  gone   by,  the   marriage 
woald  be  invalid.     So  that  that  eminent  Judge  was  of  opinion 
that  the  unbroken  invalidity  of  the  second   marriage,  considered 
per  xe,  constituted  a  good  defence  to  a  charge   of  bigamy  which 
rested  on    such   a    marriage.     Again,    in    Graham's  ease  (d)^  on 
an  indictment  for  bigamy,  the  second  marriage  relied  on  was  at 
Gretna  Green*     The  evidence  showed  that  the  prisoner  and  the 
woman  went  to  Gretna  Green,  and   there  were  married  in  the 
presence  of  the  innkeeper  and  his  wife,  as  the  latter  expressed  it, 

(a)  5  G.  &  P.  412.  (6)  1  C.  &  K.  144. 

(e)  1  Lewin,  25.  {d)  2  Lewin,  97. 
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£.  T.  1866.  "after  the  manner  of  the  law  of  England."     The  ceremony  was 

Beurved,      ^^^^  ^^^   ^^  ^^®   Prajer-book,   or   part  of  it.      A  writer  of  the 

THB   QUEEN  Signet  was  called  to  prove  the  validity  of  the  marriage  according 

V-  to  the  law  of  Scotland ;  and  part  of  that  evidence  was,  that  the 

FANNING.  A   ,      .  «        1.     .        1  1      t        « 

assent  of  both  parties  must  be  distinctly  and  clearly  proved  to 
have   been  given,  in   order   to   render  the  contract  a  valid  one. 
Alderson,  B.,  being  of  opinion  that  the  assent  of  the  second  wife 
was  not  distinctly  and  clearly  proved,  directed  the  jury  to  acquit 
the  prisoner.     So  that  he  too  must  have  been  of  opinion  that  the 
unbroken  validity  of  the  second  marriage  was  essential  to  constitote 
the  crime  of  bigamy.     Again,  in  the  case  of  Regina  v.  PofDey  (a), 
the  second  marriage  relied  on  was  in  Scotland ;  and  the  Court  of 
Criminal  Appeal,  consisting  of  Jervis,  C.  J.,  Alderson,  B.,  Cole- 
ridge, J.,  Cresswell,  J.,  and  Piatt,  B.,  held  that  some  one  conversant 
with  the  law  of  Scotland  should  have  been  called  to  prove  that, 
according  to  that  law,  what  took  place  in  Scotland  constituted  a 
valid  marriage;  and  for  want  of  such  evidence  the  prisoner  was 
acquitted.     The  case  of  Burt  v.  Burt  (6)  is  a  very  direct  anthoritj 
to  the  same  effect.     The  Act  establishing  the  Divorce  Court  makes 
bigamy  one  of  the  grounds  of  the  dissolution  of  marriage ;  and  it 
defines  bigamy,  marrying  a  second  husband  or  wife  in  the  life  a^ 
the  former.     In  that  case  bigamy  was  one  of  the  grounds  on  which 
a  divorce  a  vinculo  was  sought:  proof  was  given  that  the  respondent 
went  through  a  ceremony  of  marriage  at  Melbourne ;  that  many 
persons  were  married  there  according  to  that  form,  and  lived  toge- 
ther as  married  persons;  and  a  certificate  of  the  marriage;  bat 
there  was  no  proof  of  the  law  of  Australia.     The  Court,  consisting 
of  Cresswell,  J.,  Martin,  B.,  and  Willes,  J.,  held  it  insufficient,  and 
said : — "  We  cannot  consider  the  bigamy  as  proved.     There  mast 
''be  proof  of  such  a  ceremony  as,  but  for  the  former  marriage, 
"  would  have   constituted  a  valid  marriage.     In  the   absence  of 
**  formal  proof  of  the  law  of  Australia,  we  cannot   consider  the 
**  bigamy  proved.'*    It  is  impossible  to  distinguish  that  case  from 
the  present ;  for  the  definition  of  bigamy,  on  which  that  case  was 
decided,  is  identical  with  that  in  the  Act  on  which  the  prisoner 

(a)  1  Dears.  C.  C.  32.  (6)  2  S.  &  T.  288. 
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was  convicted.    To  these  I  may  add  the  authority  of  Tindal,  C.  J.,  E.  T.  1866. 

Ctowu  CaseB 
who,  in  giving  the  opinion  of  the  Judges  in  the  House  of  Lords,      Beserved. 

in  The  Queen  v.  Milhs  (a),  thus  expresses  himself.     Having  an-  ^q^   queen 

swered  the  first  question  as  to  the  validity  of  the  first  marriage,  ^' 

FANNING. 

he  proceeds: — *' Independently  altogether  of  the  answer  we   have 
"given  to  that  abstract  question,  and  admitting,  for  the  sake  of 
'*  argument,  that  the  law  had  held  a  contract  p^r  verba  de  preesenti 
*'to  be  a  marriage,  yet,  looking  to  the  words  of  the  statute  upon 
"which  this  indictment  is  framed,  we  should  have  thought,  upon 
''the  just  interpretation  of  the  words  of  that  statute,  the  offence 
"of  bigamy  could  not  be  made  out  by  evidence  of  such  a  mar- 
"  riage  as  this.     The  words  are,  '  If  any  person,  being  married, 
"  'shall  marry  any  other  person  during  the  life  of  their  first  husband 
"'or  wife,' — words  which  are  almost  the  same   as   those  in  the 
'' original  statute  of  James.    Now  the  words  'being  married/  in 
"the  first  clause,  and  'marry  any  other  person,' must  of  necessity 
"point  at  and  denote  marriage  of  the  same  kind  and  obligation." 
These  expressions  clearly  indicate  that  the  eminent  Judge   who 
iotrodaced  them  into  a  most  carefully  prepared  judgment  did  not 
consider  that  a  marriage  ceremony  or  contract  which  was  of  no 
obligation,  but  absolutely  null  and  void  to  all  intents  and  purposes, 
would  be  sufficient  to  constitute   the   crime  of  bigamy ;  and   the 
words  of  the  Act  which  he  cited  are  identical  with  those  of  the 
Act  under  which  the  indictment  in  the  present  case  is  framed. 
Those  authorities  I  think  outweigh  those  ''relied  on  by  the  Counsel 
for  the  Crown,  and  fortify  the   opinion   which,  independently  of 
all  authority,  I  would  have  formed   upon  the  words  of  the  two 
Acts — the  Irish  Act  of  14  G^.  2,  c.  13,  and  those  of  the  24  &  25 
Ftc,  c.  100,  viz.,  that  a  marriage  that  is  expressly  made  null  and 
void  to  all  intents  and  purposes,  by  the  former,  does  not  consti- 
tate  the  crime  of  bigamy  within  the  meaning  of  the  latter. 

But  there  is  another  ground  relied  on  by  the  Counsel  for  the 
Crown,  as  entitling  them  to  sustain  this  conviction ;  and  that  is, 
that  the  prisoner  having  on  the  occasion  represented  himself  to 
the  priest  who  married  him,  and  to  the  woman  with  whom  he  inter- 

(a)  10  CI.  &  Fin.  68a 
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E.  T.  1 866.  married,  as  a  Roman  Catholic,  is  estopped  from  setting  up  the  fact 

Reserved,  of  his  Protestantism ;  and   they  rely   on  Edwarda't  ease  (a)  and 

THE   QUEEN  ^^9^^^  ▼•  OrgUl  {b)^  as  authorities  for  that  contention.     In  Ed- 

^'  wardt^s  east  the  prisoner  was  indicted  for  marrying  Anna  Tunson 

FANNING. 

in  the  lifetime  of  his  first  wife.     The  evidence  was  that,  on  the 
occasion  of  the  second  marriage,  he  signed  the  note  for  the  pub- 
\  lication  of  the  banns,  and  the  register  of  the  marriage ;  and  that 
in  both  the  woman  was  named  as  Anna  Tunson.     Her  father  proved 
that  his  daughter's  name  was  Susanna,  and  that  he  never  knew 
her  to  be  called   Anna  until  he   heard  of  her  having  been  mar- 
ried to  the  prisoner  by  that  name.     The  prisoner  was  convicted; 
but  the  Common  Serjeant  doubted  whether  the  evidence  proved  the 
allegation  in  the  indictment  as  to  the  second  marriage   to  Anna 
Tunson  :  and  whether  the  indictment  should  not  have  charged  that 
the  prisoner  was  married  to  Susanna  Tunson  by  the  name  of  Anna 
Tunson ;  and  upon  those  doubts  alone  he  reserved  the  case  for  the 
opinion  of  the  Judges.     The  Judges  held  that  the  prisoner  having 
signed  the  note  for  the  publication  of  the  banns  of  himself  and  Anna 
Tunson,  and  having  signed  the  register  of  his  marriage  with  her  by 
that  name  of  Anna  Tunson,  should  not  be  permitted  to  defend 
himself  on  the  ground  that  he  did  not  marry  Anna  Tunson,  although 
such  might  not  be  her  name ;  and  that  therefore  the  conviction  was 
right.   The  interpretation  I  put  on  the  decision  is  that  the  acts  of  the 
prisoner  furnished  evidence  as  against  him,  that  at  the  time  of  the 
marriage  the  woman  was  called  or  known  by  the  name  of  Anna; 
and  that  would  sustain  the  conviction,  although,  according  to  the 
evidence  of  the  father,  her  right  name  was  Susanna.    If  that  be 
so,  it  is  no  authority  for  the  proposition  that  the  prisoner  here, 
by  reason  of  having  represented  himself  as  a  Roman  Catholic  on 
the  occasion  of  the  second  marriage,  is  precluded  from  relying  on 
the  fact  found  by  the  jury  in  answer  to  a  question  left  to  them 
by  the  Judge,  without  any  objection  on  the  part  of  the  Crown, 
that  he  had,  within  twelve  months  before  that  marriage,  profesfled 
himself  to  be  a  Protestant. 

The  case  of  Regina  v..  OrgUl  is  more  like  the  present  case. 

(a)  B.  &B.283.  (6)  9  C.  &  P.  80. 
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There  the  second  marriage  was  by  a  Roman  Catholic  priest  in  E.  T.  1866. 
Ireland ;  and   the   prisoner   represented   himself  to  the  pnest  who      Reserved. 

married  him  to  be  a  Roman  Catholic.  Alderson,  B.,  says : — "  If  at  the  xhe   queen 
"time  of  the  second  marriage  the  prisoner  declared  himself  to  be  ^' 

FANNING. 

'*a  Roman  Catholic,  it  is  a  good  marriage  as  against  him.  The 
"law  on  this  subject  was  much  considered  by  the  Privy  Council 
"in  the  case  of  Swift  y.  Swift.  If  the  prisoner,  at  the  time  of 
"the  marriage,  held  himself  out  to  be  a  Roman  Catholic,  I  am 
"decidedly  of  opinion  that  he  cannot  now  set  up  his  Protestantism 
"as  a  defence  to  this  charge." 

In  that  case  there  was  no  Counsel  for  the  prisoner.     The  atten- 
tion of  the  learned  Judge  was  not  directed  to  the  terms  of  the  Act 
of  19  G.  2,  which  makes  a  profession  of  Protestantism  within  twelve 
months  annul  the  marriage;  and  no  evidence  of  the  man  having 
ever  been  a  Protestant  was  given  or  offered.     The  only  evidence 
was  that  he  was  married  by  a  Roman  Catholic  priest,  to  whom 
he  said  that  he  was  a  Roman  Catholic.     The  observation  of  the 
learned  Judge,  that  he  could  not  set  up  his  Protestantism  as  a 
defence  was  entirely  extra-judicial.    But  that  observation  is  opposed 
to  the  decision  of  Chief  Baron  O'Grady  in  Rex  v.  JSanly  (reported 
in  the  note  to  the  case  of  Regina  v.  Orgill)^  in  which  he  left 
the  question  to  the  jury;  and  it  was  disapproved  of  by  Mona- 
EAR,  C.  J.,  in  giving  the  judgment  of  the  Court  of  Common  Pleas 
in  Re  Dareye  Minors  (a),  and  by  Chbistian,  J.,  in  his  judgment 
in  Tkelwali  v.   Yelverion  (b),    1  cannot  therefore  consider  that 
dictum  of  Alderson,  B.,  as  an  authority  to  be  followed,  even  if 
it  bad  any  application  to  a  case  like  the  present,  where  evidence 
of  the  prisoner's  Protestantism  has  been  given,  and  a  question  as 
to  it  has  been  left  to  the  jury,  without  objection,  and  found  in 
his  favoar.    The  statement  of  the  prisoner  that  he  was  a  Roman 
Catholic  at  the  time  of  the  marriage,  is  no  doubt  evidence  against 
him ;  but  whatever  might  be  its  effect  in  a  proceeding  in  the  Eccle- 
siastical Court,  between  him  and  the  wife,  I  do  not  see  that  it  can  be 
considered  in  a  Criminal  Court  as  precluding  him  from  proving 

(a)  11  Ir.  Com.  Law  Bep.  296.  (6)  14  Ir.  Com.  Law  Bep.  206. 
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£.  T.  1866.  that  he  was  a  professing  Protestant  within  twelve  months,  in  order 
Reserved.      ^  relieve  himself  from  a  criminal  charge. 

THE    QUEEN 

V.  Fitzgerald,  J. 

It  is  with  extreme  reluctance  that  I  have  brought  my  mind  to 
concur  in  the  judgment  of  mj  Brother  Deasy,  and,  I  may  add,  also 
with  the  reasons  he  has  given.  M7  Brother  O'Hagan  has  stated 
in  his  judgment  that  his  mind  would  revolt  from  such  a  conclusion  ; 
and  I  confess  that  the  state  of  the  criminal  law  which  coerces  us  to 
decide  that  so  grave  an  offence  against  public  morality  may  be 
perpetrated  with  impunity' is  very  discreditable.  However,  such 
I  conceive  to  be  the  state  of  the  law,  and  we  are  bound  to  ad- 
minister it. 


Hughes,  B. 

I  am  of  opinion  that  the  conviction  cannot  be  maintained;     The 
indictment  on  which  the  prisoner  was  arraigned  and  tried  is  in  the 
ordinary  form.     It  charged  that  on  a  certain  day,  and  at  a  certain 
place  named,  he  married  one  A  B,  spinster ;  and  her  the  said  A  B 
then  and  there  had  for  his  wife ;  and  that  afterwards,  and  whilst 
he  was  so  married  to  the  said  A  B,  to  wit,  on  a  certain  day,  and  at 
a  certain  place  named,  he  feloniously  and  unlawfully  did  marry  and 
take  to  wife  one  C  D,  and  to  her,  the  said  C  D,  was  then  and  there 
married,  the  said  A  B,  his  former  wife,  being  then  alive.     That 
indictment  is  in  strict  conformity  with  the  statute  against  bigamj, 
and  charges,  in  terms,  that  the  offence  was,  entering  into  a  second 
marriage,  his  first  wife  being  alive.     It  was  proved,  upon  the  trial, 
that  the  second  ceremony  was  performed  under  such  circumstances 
that  the  law  declared  it  to  be  null  and  void;   that  is,  that  the 
prisoner  never  married  C  D,  and  that  C  D  never  was  the  prisoner's 
wife.      The  case  must,  therefore,  be  regarded  as  if  the  ceremony 
never  had  occurred;    and  yet  the  crime  with  which  the  prisoner 
stands  charged  is  joining  in  a  ceremony  which  the  law  declares 
shall  have  no  effect  whatever. 

For  the  reasons  given  by  my  Brother  Deasy,  I  am  of  opinion 
that  the  conviction  cannot  be  sustained. 
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FiTzaBBAi.D,  B.  E.  T.  1866. 

Crown  Cases 
The  prisoner  was  indicted  for  bigamy,  under  the  Act  24  ds  25      Esserved. 

Vie^  c.  100,  s.  57'    The  first  marriage  was  duly  solemnized  at  St.  ^^^  quken 

Feter^s  church,  Dublin,  in  the  year  1858.     The  second  marriage  ^* 

TAHNINO. 

took  place  at  the  Roman  Catholic  church  in  Westland-row,  Dublin, 
and  was  celebrated  by  a  Roman  Catholic  clergyman  in  the  year 
1865. 

By  the  Act  19  ^.  2,  c.  13,  s.  1  (Jr.)— <*  Every  marriage  that 
*' shall  be  celebrated  between  a  Papist  and  any  person  who  hath 
**  been  or  bath  professed  him  or  herself  to  be  a  Protestant,  at  any 
"tame  within  twelve  months  before  such  celebration  of  marriage,  or 
*^  between  two  Protestants,  if  celebrated  by  a  Popish  priest,  shall  be 
^  and  is  hereby  declared  absolutely  null  and  void  to  all  intents  and 
'*  purposes,  without  any  process,  judgment,  or  sentence  of  law  what- 
*^ soever."     The  jury  in  this  case  found  that  ^Hhe  prisoner  was  a 
professing  Protestant  within  twelve  months  prior  to  the  time  of  the 
fiecond  marriage ;"  but  they  also  found  that  "  the  prisoner  had  held 
"himself  out  to  the  clergyman  who  married  him"  (t.tf.,  on  the 
occasion  of  the  second  marriage),  and  that  *'he  had  stated  to  the 
woman  **  (t.  e.,  the  second  wife),  "  that  he  was  a  Roman  Catholic." 
By  the  direction  of  the  learned  Judges  who  tried  the  case,  the 
jaiy  found  the  prisoner  guilty,  and  he  was  sentenced  to  be  kept  in 
penal  servitude  for  five  years,  which  sentence  he  is  now  undergoing. 
Upon  the  part  of  the  prisoner,  it  is  alleged  that  this  conviction 
cannot  be  sustained ;  because  the  fact  of  professing  Protestantism 
within  twelve  months  before  the  second  marriage,  which  has  been 
found  by  the  jury,  rendered  the  second  marriage  a  mere  nullity;  the 
consequence  of  which  is  said  to  be  that  the  prisoner  was  not  married 
a  second  time  within  the  meaning  of  the  statute  under  which  he 
was  convicted.     There  can  be  no  doubt  that  the  fact,  that  the  pri- 
soner was  a  professed  Protestant  within  twelve  months  before  the 
second  marriage,  would  alone  and  of  itself  be  sufficient  to  avoid 
that  marriage  absolutely ;  and  there  can  be  no  doubt  that  the  fact 
was  established.    If  the  nctftui/  truth  of  that  fact  was  a  material 
inquiry,  the  jury  have  found  the  actual  truth  of  the  fact. 

The   conviction    has    been    supported    in    argument    on    two 

VOL.  17  41  L 
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E.  T.  1866.  grounds: — flnt,  that  the  question  of  the  absolute  inTafidhy  of  the 
HtMTvtd.      second  marriage,  in  a  case  in  which  a  ceremony,  apparently  complete, 

THE  QUssN  ^^  celebration  of  marriage  has  been  proved,  is  immaterial,  inasmuch 
^'  as  every  such  second  marriage  must  necessarily  be  invalid :  and  as 

authorities  for  this  position,  4he  cases  of  Rex.  v.  Penson  (a),  which 
was  decided  by  Mr*  Baron  Gorney  in  the  year  1832,  and  of  Regtna 
V.  Braum  (6),  which  was  decided  by  Lord  Denman   in  the  year 
1843,  were  relied  on;  and,  secondly,  that  the  prisoner's  represen- 
tations, as  found  by  the  jury,  at  all  events  precluded  him  from 
relying  on  the  fact  which  would  have  avoided  the  second  marriage: 
and  as  authority  for  that  position,  the  case  of  Regina  v.  OrgiU  (c) 
and  other  cases  were  referred  to.     The  former  position,  it  irs» 
admitted,  would  apply  only  to  the  case  of  the  second  marriage 
charged  io  an  indictment  for  bigamy;    the  latter  position  would 
appear  to  be  applicable  to  the  case  of  the  first  marriage  chai]^ed 
in  such  an  indictment  also.     The  former  position  raises  a  questioa 
on  the  construction  of  the  statute  under  which  the  prisoner  was 
convicted;    the  latter  raises  a  question  on  the  law  of  evidence 
applied  to  criminal  cases. 

The  words  of  the  statute  24  &  25  Vie^  c.  100,  a.  57,  material  to 
be  considered  are : — "  Whosoever  being  married  shall  marry  aoj 
*<  other  person  during  the  life  of  the  former  husband  or  wife, 
*'  whether  the  second  marriage  shall  have  taken  place  in  England 
**  or  Ireland,  or  elsewhere,  shall  be  guilty  of  felony.*'  The  question 
is  as  to  the  meaning  of  the  words  "shall  marry."  It  is  on  bodi 
sides  agreed  that  the  previous  words  ^^ being  married**  mean  a 
marriage  de  faeio^  and  cannot  be  satisfied  by  a  marriage  absolatelj 
null  and  void,  however  perfectly  celebrated  as  to  ceremony.  On 
the  part  of  the  prisoner  it  is  contended,  that  the  words  "shall 
marry"  are  to  be  construed  in  the  same  way,  and  must  mean  a 
marriage  de  facto — a  marriage  which,  considered  by  itself,  would 
not  be  null  and  void.  On  the  part  of  the  Crown  it  is  contended 
that,  inasmuch  as  one  "being  married"  cannot  contract  a  valid 
marriage,  the  words  '*  shall  marry"  cannot  be  construed  to  mean  a 

(a)  5  G.  &  P.  412.  (6)  1  C.  &  K.  144;  S.  C,  Cox,  C  C.  33. 

(c)9C.&P.  60. 
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Tftlid  mairiage ;  the  thing  to  which  they  are  applied  must  neces-  £.  T.  1866. 
sarily  be  a  null  and  void  marriage,  and  the  words  most  be  understood     Resemd. 
of  form  and  not  of  substance*  f^g^  qusen 

By  the  Common  Law,  bigamy,  or  as  it  is  more  correctly  called  *'* 

FANNIRO. 

polygamy,  does  not  appear  to  have  been  an  offence  cognizable  by 
tbe  Temporal  Courts.    In  this  country  it  was  first  made  a  felony 
by  the  statute  10  Car,  1,  sess.  2,  c  21,  corresponding  with  t&e 
English   Act|   1  Jae,   1,  c.  Ui  which  first  made  it  a  felony  in 
England.     But,  from  the  earliest  period,  polygamy  was  forbidden 
in  both  countries ;  and  a  second  marriage  contracted  in  the  life  of 
the  former  husband  or  wife  was  absolutely  null  and  void.    What  is 
forbidden,  in  any  case,  can  only  be  rightly  understood  by  consider- 
ing what  the  state  of  things  would  have  been  if  the  matter  had 
not  been  forbidden.    Polygamy  is,  the  having  at  least  two  lawful 
wives  or  two  lawful  husbands ;  and  when  polygamy  in  the  case  of 
a  husband  is  forbidden,  what  is  forbidden  is  the  having  two  lawful 
wives.     If  polygamy  were  allowed,  polygamy  would  not  exist  in 
the  case  of  two  marriages,  unless  both  marriages  were  valid  ac* 
oordiog  to  the  law  of  the  country  allowing  polygamy.    Li  the  case 
of  a  husband,  if  one  marriage  were  valid  and  the  other  void,  the 
case  would  be  a  case  of  wife  and  concubine,  not  of  two  wives. 
Now,  when  polygamy  is  forbidden,  the  thing  forbidden  is  not  the 
having  of  a  wife  and  concubine,  but  the  having  of  two  wives ;  which 
therefore,  as  it  seems  to  me,  must  mean  the  having  of  what  would 
be  two  lawful  wives  if  polygamy  were  not  forbidden.    In  forbidding 
polygamy,  the  law  cannot  be  understood  as  forbidding  a  second 
▼Old  marriage,  but  as  itself  introducing  a  cause  of  invalidity  which, 
but  for  that  law,  would  not  have  existed  at  alL     The  law  would 
be  wholly  unnecessary  in  the  case  of  a  second  marriage,  which  was 
BQch  in  form  only,  but  which  independently  of  the  law  was  a 
DoUity.    But  this,  though  a  most  important  consideration,  is  not 
necessarily  decisive  of  the  construction  of  a  statute  which  makes 
a  second  marriage  criminal  in   a  country  where  polygamy  was 
antecedently  forbidden.      It    is    a  most  important  consideration, 
because,  if  the  object  of  the  legislator  in  the  criminal  statute  was 
(mbf  to  make  criminal  that  polygamy  which  the  antecedent  law 
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E.T.  1866.  forbad,  then  the  words  by  which  the  statute  described  the  second 
Reierved.^    marriage  not  only  may,  bat  must  mean  a  marriage  which  woald 

THE   QUEEN  ^^^®  ^^^  ^^^^^  ^^  polygamj  had  not  been  forbidden.     It  is  not 
V*  necessarily  decisive,  because  in  a  country  in  which  polygamy  is 

forbidden,  the  legislator  may  deem  it  expedient  to  make  criminal 
not  only  what  is  polygamy  in  its  strictest  sense,  but  also  that  which 
has  an  appearance  of,  or  is  an  approach  to  it.    But  it  clearly  does 
show,  as  it  appears  to  me,  that  the  mere  fact  that  the  seeofid  mar' 
riag€  would,  by  the  antecedent  law,  be  void  a$  suckj  would  not 
prevent    our  construing  the    second    marriage    described   in  the 
criminal  statute  as  a  marriage  which  would  have  been  valid  but 
for  the  antecedent  law.     It  shows,  on  the  contrary  that,  in  the 
absence  of  any  evidence  of  the  legislator's  intention  to  do  more 
than  make  that  very  thing  criminal  which  was  antecedently  for* 
bidden,  this  would  be  the  natural  construction  of  the  criminal 
statute. 

Now,  this  will  be  found  directly  to  affect  the  reason  of  the 
decision  in  the  case  of  Regina  v.  Braum,  To  me,  the  language 
of  the  statute  now  in  question  seems,  with  great  care,  adapted  to 
the  case  of  polygamy  in  its  strictest  sense ;  the  case,  that  is  to  say, 
of  two  marriages,  each  of  which  considered  by  itself,  and  without 
reference  to  the  other,  must  be  a  valid  marriage. 

The  very  same  words,  **  being  married^"  "shall  marry ^^  are  uaed 
to  denote  each  marriage;  the  act  which  constitutes  the  felony  is 
called  "the  second  marriage;"  and  the  relation  arising  from  the 
first  marriage  is  referred  to  as  that  of  ** farmer  husband  or  wifoy* 
exactly  as  it  would  be  on  the  supposition  that  both  marriages  were 
in  all  respects  valid.    Surely  if  the  Legislature  had  a  farther  in- 
tention, some   words    would  have  been   usecl    to    indicate   snch 
intention,  **  apparent  marriage,"  **  ceremony  of  marriage,"  or  some 
language  would  have  been  employed  from  which    it    could  be 
satisfactorily  collected,  what  essentials  of  marriage  the  act  which 
is  made  felony  might  want,  other  than  that  which  is  necessarily 
implied  in  the  antecedent  law  which  forbad  and  avoided  it  as  a 
second  marriage. 
•  Up  to  this  moment  I  have  heard  no  satisfaotory  statement  of 
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what  the  qualities  of  marriage  are  which  the  second  marriage  may  E.  T.   1 866. 

^  ,  1        .  t  .1  .1.  /.  .1        Crown  Cases 

want.    I  know  that  it  must  be  a  void  marriage  by  reason  of  the      Reserved. 

former  marriage;   that  is  a  necessary  implication  from  the  ante-  ^m^   quebn 

cedent  law ;  but  what  else  it  may  want — for  a  marriage  in  some  sense  ^' 

FANNING. 

it  most  be — I  can  neither  gather  directly  or  by  necessary  implication 
from  the  statute.  Now,  considering  that  this  second  marriage  is 
the  act  made  felony,  this,  I  confess,  forces  me  to  conclude  that  the 
second  marriage  must  have  all  the  elements  of  a  valid  marriage, 
except  that  which  is  necessarily  excluded;  that  is  to  say,  the 
parUcular  capacity  to  contract  arising  from  freedom  from  a  prior 
subsisting  marriage. 

The  67th  section  of  the  24  &  25  Ftc,  c.  100,  contains  no  recital 
from  which  any  assistance  can  be  drawn  in  its  construction.     It 
will  be  remembered,  however,  that  it  is  part  of  a  statute  consoli- 
dating a  number  of  enactments  relating  to  various  offences  against 
the  person.-    The  same  observation  applies  to  the  enactments  for 
which  it  was  immediately  substituted — 10  G.  4,  c.  24,  s.  26,  which 
related  to  Ireland,  and  9  G,  4,  c.  31,  s.   22,  which  related,  to 
England.     Considering  this,  and  considering  how  closely  the  lan- 
guage of  the   original  statutes  which  made   bigamy  a  felony  has 
been  followed  in  these  consolidating  Acts,  it  does  not  seem  un- 
reasonable to  refer  to  the  recitals  of  the  mischief  aimed  at  in  the 
original  statutes.      The  Irish   statute  was   not  passed  till  thirty 
years  after  the  English  statute :  the  recitals  in  each  are  substantially 
the  same.     I  take  that  contained  in  the  English  as  being  somewhat 
shorter.     The  recital  in  the  first  section  of  1  Jae.j^e.  11,  is:-* 
'*  Forasmuch  as  divers  evil  disposed  person^,  beiftg  married,  run 
**  oat  of  one  country  into  another,  or  into  other  places  where  they 
*^are  not  known,  and  there  become  to  be  married,  having  another 
*' husband  or  wife  living,  to  the  great  dishonour  of  God  and  utter 
^undoing  of  divers  honest  men's  children,  and  others*'    Now  the 
evil  contemplated   is  evil   arising   from  a  second  marriage :    the 
dishonour  of  God  plainly  points  to  that  very  polygamy  forbidden 
hy  the  law  of  His  Church  ;  and  though,  doubtless,  unless  the  second 
marriage  were  void,  ^the   other  evils  mentioned  could  not  arise, 
yet,  so  far  as  those  evils  arise  from  its  mere  nullity,  they  would 
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E»  T.  1866.  have  equally  followed  from  any  void  marriage.      Is  it  not  thea 

Rmerved^  plain  that  what  the  Legislature  aimed  at  was  evil  arising  from  a 

TSE   QUEEN  marriage  void  only  bj  reason  of  a  former  marriage ;  from  a  nallitj 

^-  which  ignorance  of  the  former  marriage  might  possibly  prevent 

FANNING. 

parties  from  guarding  against;  and  not  from  any  nullity  which 
must  be  guarded  against  in  the  case  of  every  marriage.  It  was,  I 
believe,  truly  observed  by  Mr.  Wallace,  in  his  argument  in  the 
Duchess  of  Kingston's  ease  (a),  that  history  gives  no  account  of 
this  Act  or  the  immediate  occasion  of  passing  it;  and  that  the 
journals  of  neither  house  furnish  any  lights  on  the  subject.  One 
might  conjecture  that  the  union  of  the  two  Crowns,  and  the  influx 
into  England  of  strangers  from  a  country  whose  law  of  marriage 
was  so  different  from  its  own  as  was  that  of  Scotland,  may  have  bad 
something  to  do  with  the  matter  :  but,  be  this  as  it  may,  the  ex- 
ceptions in  the  statute  are  not  wholly  immaterial. 

Remembering  that  a  Court  of  Law  must  hold  every  marriage 
de  faeio  valid,  though  voidable,  and  that  it  exclusively  belonged  to 
the  Court  Christian  to  avoid  such  as  were  voidable  only,  it  will  be 
found  that  the  exceptions  are  either  cases  of  polygamy  in  the  strict 
sense,  or  cases  in  which  the  inquiry  into  the  existence  of  polygamy 
in  that  sense  are  precluded  by  the  sentence  of  a  competent  Court 
The  exceptions  are  somewhat  different  in  the  later  statutes,  but  the 
same  observation  applies  to  them.  The  language  then  of  the 
statute  before  us,  in  describing  the  offence,  is  .in  its  most  nataral 
sense  applicable  to  polygamy  properly  so  called ;  that  is  to  say,  the 
case  of  two  marriages,  each  of  which  considered  without  reference 
to  the  other  is  valid,  and  the  excepted  cases  are  cases  of  the  same 
kind.  Unless  coerced  by  authority,  I  am  unable  to  resist  the 
obvious  conclusion  from  these  considerations ;  that  is  to  say,  that 
the  second  marriage,  which  is  felony,  must  be  one  which  but  for  the 
subsistence  of  the  first  would  have  been  a  valid  marriage. 

Each  of  the  decisions  relied  on  by  the  Crown  is  the  decision  of  a 
single  Judge ;  and  sitting  here,  I  feel  myself  at  liberty  to  consider, 
with  deference,  the  reasons  on  which  they  rest.  The  earlier  case  is 
that  of  Rex  v.  Penson*     There  the  second  marriage  took  place  in  the 

(a)  20  St.  Tr.  614. 
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year  1832,  when  the  prisoner  married  one  Eliza  Brown  by  the  E.  T.  1866. 
name  of  Eliza  Thick.     The  second  wife  swore  that  she  had  never      Reserved, 
gone  by  or  been  known  by  the  name  of  Thick,  and  had  assumed  it,  ^^j.   quesn 
when  the  banns  were  published,  that  her  neighbours  might  not  *'* 

,    ,       T  ,    ,  ,  FANNING. 

know  she  was  the  person  intended.  It  was  contended,  on  the  part 
of  the  prisoner,  that  the  misdescription  rendered  the  second  mar- 
riage void,  and  that  consequently  the  crime  had  not  been  com- 
mitted. Mr.  Baron  Gurney  is  reported  to  have  said : — "  Thai 
"  applied  only  to  the  first  marriage  s  and  I  am  of  opinion  that 
^parties  cannot  be  allowed  to  evade  the  punishment  for  an  offence 
"by  contracting  a  eoneertedfy  invalid  marriage.**  Such  is  the 
whole  of  the  judgment.     The  prisoner  was  convicted. 

I  may  observe  that  the  case  of  Bex  v.  Inhabitants  of  Tibshelf(a)^ 
referred  to  by  the  reporter  in  his  note  to  Rex  v.  Penson,  was  a  case 
under  an  Act  of  Parliament  which  was  repealed  at  the  time  of  the 
second  marriage  in  the  principal  case.  The  Marriage  Act  then  in 
force  was  the  4  G.  4,  c.  76,  on  which  it  was  held,  in  the  case  of  Rex  v. 
Inhabitants  of  Wroxton  (6),  that,  in  order  to  invalidate  a  marriage 
for  want  of  banns,  it  must  have  been  contracted  by  both  parties 
with  a  knowledge  that  no  due  publication  of  banns  had  taken  place. 
This,  no  doubt,  makes  the  learned  Judge's  observation  as  to  concert 
very  material,  as  it  shows  the  marriage  could  not  have  been  a  valid 
one,  and  prevents  any  explanation  of  the  case  on  the  ground  that  it 
ni^A/,  consistently  with  the  Act,  have  been  valid. 

The  case,  therefore,  appears  to  me  to  be  a  decision  for  the 
purpose  for  which  it  was  cited ;  but  it  rests  only  on  the  authority 
of  the  Judge,  for  no  reason  is  given.  I  venture  to  think  there 
must  have  been  some  misapprehension  of  the  nature  of  the  crime,  by 
the  learned  Judge,  if  by  his  last  observation  he  meant  to  suggest 
that  the  enormity  of  bigamy,  as  bigamy,  is  enhanced  when  the  • 
second  marriage  is  to  the  knowledge  of  both  parties  invalid. 

I  have  called  attention  to  some  particulars  of  this  case,  because 
in  the  citation  of  some  other  cases  upon  the  part  of  the  Crown, 
during  the  argument,  it  did  not  seem  to  me  sufficiently  attended  to, 
that  where  the  marriage  in  question  was  under  the  4  6.  4,  c  76, 

(«)  1  B.  &  A.  190.  if)  4  B.  &  A.  64a 
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£.  T.  1866.  the  undae  publication  of  banns  must,  in  order  to  avoid  it,  have  beeo 

Orowti  Oases  • 

Reserved,      with  the  knowledge  of  both  parties;  and  that,  even  under  Lord 

THE   QUEEN  Hardwicke's  Act,  supposed  misdescriptions  might  be  accounted  for ; 
^'  and  that  statements  of  the   prisoner  would   be   always  evidence 

FANNING. 

against  him  of  the  truth  of  facts  having  a  tendency  to  account  for 
such  misdescription;  thus,  that  he  had  called  a  woman  by  a  par- 
ticular name,  would  be  evidence  against  him  that  she  was  known 
by  that  name. 

The  other  case  is  that  of  Regina  v.  Braton^  or  Bawn.  In  that 
case  the  second  marriage  was  with  the  husband  of  a  deceased  sister 
of  the  prisoner, — a  species  of  marriage  which  the  case  o^  Regina  ▼. 
Chadwick  (a)  decided  to  be  absolutely  null  and  void  by  force  of  the 
statute  5  &  6  FP.  4,  c.  54,  s.  2 ;  before  which  statute  it  would  have 
been  voidable  only.  Lord  Denman  (according  to  the  report  in 
C  8f  K.)  said  : — *'  I  am  of  opinion  that  the  validity  of  the  second 
**  marriage  does  not  affect  the  question.  It  is  the  appearing  to 
"  contract  a  second  marriage,  and  the  going  through  the  ceremony, 
'*  which  constitutes  the  crime  of  bigamy  ;  otherwise  it  could  never 
**  exist  in  the  ordinary  cases,  as  a  previous  marriage  ahoays 
*^  renders  null  and  void  a  marriage  that  is  celebrated  afterwards 
^^by  either  of  the  parties  during  the  lifetime  of  the  other.  Whether, 
^^thereforCf  the  marriage  of  the  two  prisoners  was  or  was  not  in 
'*  tW/^  prohibited,  and  therefore  null  and  void,  does  not  signify; 
"for  the  woman,  having  a  husband  then  alive,  has  committed  the 
"  crime  of  bigamy,  by  doing  all  that  in  her  lay,  by  entering  into 
"marriage  with  another  man."  According  to  the  other  report  in 
1  Cox  C.  C, : — **  Lord  Denman  had  no  doubt  whatever  that  the 
'*  second  marriage  was  null  and  void  under  the  Act  mentioned ;  bat 
« that  circumstance  did  not,  in  his  opinion,  affect  the  charge  against 
"  the  female  prisoner.  Her  offence  consisted,  not  in  the  contracting 
"thi^t  which,  but  for  the  existence  of  her  husband,  would  have 
"  been  a  legal  marriage,  but  in  her  going  through  the  ceremony  of 
"  marriage,  and  appearing  to  contract  that  which  was  a  legal  and 
"  binding  union  at  the  time  when  she  already  had  a  husband  living ; 
^'tbat  single  fact  constitutes  the  crime  and  the  proof  of  it;  and, 

(a)  11Q.B.205. 
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''whether  the  onion  secondly  contracted  would  or  would  not  be  null  E.  T.  1866. 
*'and  TOid  if  contracted  under  other  circumstances  is  a  matter     Reserved, 
**wkoify  immaterial  to  the  inquiry.    If  it  were  otherwise  in  this  ^g^  oueen 
"  case,  the  same  argument  would  apply  to  all  other  cases  ;  for  if  ^' 

-  _  ,_  »»■••».  •  FANNING. 

^the  second  marrtage  oe  not  null  and  votdj  the  crime  of  bigamy 
"  cannot  be  committed,  I  ap,  therefore,  decidedly  of  opinion  that 
*'Jane  Bawn  committed  bigamy  by  marrying  Thomas  Webbe, 
*<  though  it  was  within  the  prohibited  degrees  of  affinity." 

There  seems  to  be  no  substantial  difference  between  the  reports ; 

in  both  the  only  rectson  given  for  not  holding  the  invalidity  of  the 

second  marriage  an  answer  to  the  charge  is  that,  unless  the  second 

noarriage  were  void,  the  crime  of  bigamy  could  not  be  committed  at 

all.    Now  it  is  perfectly  true  that,  unless  the  second  marriage  were 

nail  and  void,  the  crime  of  bigamy  could  not  be  committed  ;  but  the 

act  which  is  made  felony  must,  notwithstanding,  have  some  of  the 

elements  of  a  valid  marriage ;  it  is  only  described  in  the  statute  by 

the  words  "  shall  marry i'*  and  the  question  is,  what  right  has  the 

Judge  to  exclude  any  element  of  invalidity  save  that  which   is 

necessarily  excluded  by  the  provision  itself?   Ex  vi  terminorum^ 

the  second  marriage  must  be  a  sufficient  marriage  to  satisfy  the 

description,  notwithstanding  the  particular  incapacity  to  contract 

arising  from  the  former  subsisting  marriage;   that  element  of  in- 

Talidity,  therefore,  you  must  exclude ;  but  whence  is  the  authority 

derived  of  excluding  any  other?     The  objection  to  the  second 

marriage  is  not  simply  that  it  is  a  valid  marriage,  but  that  it  is 

void,  and   therefore  not  a  marriage,  by  reason  of  an  incapacity 

other  than  that  arising  from  the  former  marriage ;  which  latter 

incapacity  is  the  only  one  necessarily  or  even  apparently  excluded 

from  the  marriage  described  as  such  by  the  statute. 

I  think  I  have  already  shown  that,  as  a  mere  question  of  con- 
struction, the  words  of  the  statute,  ''shall  marry,"  not  only  may 
^  mean  a  marriage  valid  but  for  the  existence  of  a  former  marriage, 
but  that,  having  regard  to  the  antecedent  law,  this  is  their  natural 
meaning.  It  seems  to  me  that  such  expressions  as  '*  doing  all  that 
in  her  lay,"  "  appearing  to  contract  a  legal  and  binding  marriage,*' 

Are  merely  calculated  to  conceal  the  fallacy  which  appears  to  me  to 
VOL.  17  42  L 
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E.  T.  1866.  underlie  the  argument*     They  assume  that  the  second  marriage 

Reserved.      must  have  some   essentials, — must  exclude  some   combination  of 

THE   QUEEN  ^A^ts, — the  waut  of  which  would  prevent  the  act  done  from  being 

^*  a  marriage  within  the  meaning  of  the  statute.     In   their  vague 

FANNING. 

generality  they  appear,  and  but  appear,  to  allow  some  meaning  to 
the  words  '^ shall  marry^*  but  leave  us  wliolly  in  the  dark  as  to  the 
means  of  discovering  from  the  statute  of  what  the  supposed  essen- 
tials consist.  How  are  we  to  discover  from  the  statute,  when  a 
prisoner  has  '*  done  all  that  in  him  lay ;"  or  what  are  the  aj^arances 
**  to  contract  a  legal  and  binding  union  "?  The  statute  says  nothing 
of  "  appearing  to  contract  a  legal  and  binding  union ;"  it  says 
*'  shall  marry :"  and  surely  the  only  safe  course  is  to  say  that  means 
a  marriage  valid  in  all  respects — a  marriage  having  every  element  of 
validity  save  that  which  the  statute  itself  shovf a  must  be  excluded. 
It  may,  at  first  view,  seem  easy  to  say  that  marriage  has, 
according  to  law,  two  sorts  of  essentials ;  matters  which  are  natu- 
rally or  by  the  law  of  nature  of  its  essence ;  and  matters  of  ceremony 
which  are  rendered  essential  only  by  positive  law :  and  that  if  a 
marriage  be  complete  as  to  the  matters  of  ceremony  required,  it  will 
be  the  second  marriage  require<i  by  the  statute.  And  this  might 
be  perfectly  intelligible  if  in  matters  of  ceremony  are  included  all 
essentials  which  are  required  by  positive  law  only.  But  then  cadit 
quastio,  for  the  essential  which  the  second  marriage  in  the  present 
case  wants  is  one  required  by  positive  law  only.  And  the  moment 
you  come  to  distinguish  between  matters  of  ceremony  and  matters 
not  of  ceremony,  in  the  essentials  required  by  positive  law  only,  you 
are  at  sea  again.  Will  it  be  said  that  matters  of  ceremony  are  sach 
as  the  law  makes  essential  with  a  view  to  publicity  ?  It  will  be 
hard  to  say,  then,  upon  what  ground  the  essential  in  the  case  of 
Rex  V.  Penson  was  excluded.  And,  even  if  the  matters  of  cere- 
mony  are  still  further  limited  to  such  as  are  required  for  the  purpose 
of  publicity  at  the  very  time  when  consent  is  given  in  words, 
then  how  are  the  cases  of  Scotch  marriages  to  be  dealt  with,  in 
which,  so  far  as  I  know,  none  such  are  required  ?  I  might,  perhaps, 
add  the  case  of  Roman  Catholic  marriages  in  this  country,  thoagb 
indirectly  it  may  be  said  the  presence  of  a  priest  is  made  essential 
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bj  the  decree  of  the  Council  of  Trent ;  but,  can  it  be  said  that  any  E.  T.  1866. 
apparent  interchange  of  promises  in  Scotland  will  be  a  sufficient      Eeserved. 
second  marriage,  without  reference  to  the  law  of  the  country  as  to  t^^^  queen 
whether  it  would  or  would  not  amount  to  a  valid  marriage  ?     But  ^* 

FANNING. 

in  truth  these  distinctions  are  purely  arbitrary  as  to  the  matter  in 
hand,  and  wholly  unwarranted  by  anything  to  be  found  in  the 
statute  which  is  to  be  construed.  Even  if  there  were  no  .authority 
on  the  other  side,  I  should  find  myself  unable  to  acquiesce  in  the 
two  decisions  cited  on  the  part  of  the  Crown ;  but  I  do  not  think  the 
case  is  wholly  barren  of  authority  on  the  other  side. 

Previous  to  the  publication  of  the  two  decisions  referred  to,  I  can 
find  no  trace  in  any  text-writer  of  an  opinion  that  the  law  was  as 
then  laid  down,  not  in  Sir  Edward  Coke^  not  in  Sir  Mathew  Hale, 
not  in  Comyns^  in  Hawkins^  or  in  East.     I  do  not  find  it,  indeed, 
in  terms  stated,  that  each  marriage  considered  in  itself  must  be 
a  valid  marriage ;  but  except  in  the  single  matter  of  the  competency 
of  the  second  wife  as  witness,  I  can   find  no  distinction  made 
between  the  proofs  requisite  in  the  case  of  each  marriage.    Sir 
Edward  Coke  was  Attorney-General  when  the  Act  of  James  was 
passed.     In   3  Inst.^  p.    88,   commenting  on   the    words   "being 
married,"  he  says: — ''This  extendeth  to  a  marriage  de  faetOy  or 
"voydable  by  reason  of  a  pre-contract,  or  of  consanguinity,  or  of 
"  affinity,  or  the  like ;  for  it  is  a  marriage  in  judgment  of  law  untill 
**  it  be  avoided  ;  and,  therefore]  though  neitJier  marriage  be  de  jure^ 
*'yet  they  are  within  this  statute."     This  seems  to  treat  both  mar- 
riages as  in  the  same  predicament  as  to  proof.    All  that  he  says  on 
the  other  words,  "  Doe  at  any  time  marry,"  is,  *'  This  second  mar- 
riage is  merely  void,  and  yet  it  maketh  the  offender  a  felon."    This, 
if  it  have  any  bearing  on  the  question,  would  seem  to  indicate  greater 
caution  as  requisite  in  the  proof  of  the  second  marriage  than  of  the 
first:    and  in  truth,   though  it  has  been  attempted  to  prove  the 
first  marriage  by  cohabitation  and  reputation,  I  am  not  aware  that 
this  was  ever  even  attempted  in  the  case  of  the  second  marriage. 

If  the  proposition  laid  down  in  the  case  of  Regina  v.  Brawn  be 
kw,  it  seems  to  be  impossible  to  account  for  the  number  of  cases  in 
which  the  question  of  the  validity  of  the  second  marriage  has  been 
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E.  T.  1 866.  discussed.    Instances  are  the  cases  of  Rex  ▼.  Orgill  (a) ;  Drake's 

Reserved,  case  (b) ;  Regina  v.  Allison  (c),  in  which  case  the  question  was 

THE   QUEEN  raised  as  to  both  marriages ;  Regina  v.  Edwards  {d) ;  Graham's 

^'  case  (e) ;  Regina  v.  Povey  (f)  ;  and  there  are  others.     In  all  these, 

EARNING. 

if  the  law  be  as  laid  down  in  Regina  v*  Brawn,  the  question  as 
to  the  validity  of  the  second  marriage  was  whoUj  immaterial,  and 
yet  tins  never  seems  to  have  occurred  to  any  one.     But  I  confess 
that  the  two  last  cases  which  I  have  mentioned  appear  to  me  to  be 
express  authorities  on  the  very  point;  the  case  in  Dearsly  being 
also  a  late  case,  decided  long  since  the  case  of  Regina  v.  Brawn, 
and  decided  by  the  Court  of  Criminal  Appeal.     In  the  earlier  of 
these  cases,  Regina  v.  Graham,  the  second  alleged  marriage  took 
place  in  Scotland,  and  evidence  was  given  of  a  marriage  ceremony 
of  some  kind  between   the  parties ;     a  professional   witness  was 
called  to  prove  the  validity  of  the  marriage  according  to  the  law  of 
Scotland ;  he  stated  the  law,  and  said,  amongst  other  things,  that 
the  assent  of  both  parties  must  be  very  distinctly  and  clearly  proved 
in  order  to  render  the  contract  a  valid  one.     Mr.  Baron  Alderson 
being  of  opinion  that,  upon  the  evidence,  the  assent  of  the  second 
woman  was  not  '^  distinctly  and  clearly  proved,**  directed  an  acquittal. 
He  acted  on  the  evidence  of  the  professional  witness,  and  decided 
that  there  had  beeil  failure  in  proof  of  a  necessary  element  of  a  valid 
marriage  according  to  the  law  of  Scotland.     I  may  observe  that, 
though  not  an  absolute  decision,  another  of  the  cases  named  by  me, 
Drake's  case,  shows  very  clearly  Mr.  Baron  Parke's  opinion  as 
to  the  necessity  of  establishing  the  validity  of  the  second  marriage. 
But  the  case  of  Regina  v.  Povey  seems  to  me   another  express 
decision  on  the  point.     There  the  second  marriage  was  also  in 
Scotland ;  to  prove  it,  a  woman  was  called,  who  proved  that  she  was 
present  at  a  ceremony  performed  by  a  member  of  a  congregation, 
but  whether  or  not  of  the  Kirk  she  did  not  know,  in  her  own  pri- 
vate house  ;  that  she  herself  had  been  married  in  the  same  way,  and 
that  parties  in  Scotland  always  married  in  private  houses ;  and  she 
proved  cohabitation.     It  was  objected  that  there  was  not  sufficieot 

(«)  9  C.  &  P.  80.  (6)  1  Lewin,  25. 

(c)  R.  &  R.  109.  (rf)  B.  &  B.  283. 

(e)  2  Lewin,  97,  CO  Dears.  C.  C.  82. 
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evidence  of  the  validitj  of  the  second  marriage  according  to  the  law  E.  T.  1866. 
of  Scotland.     The  Common  Serjeant,  who  tried  the  case,  left  it  to      Reserved, 
the  jury  to  find  the  prisoner  guilty,  if  they  would  presume,  from  the  ,^^^  queen 
facts  proved,  a  marriage  valid  by  the  law  of  Scotland.    The  jury  ^* 

FANNING. 

found  the  prisoner  guilty.  Jervis,  C.  J.,  says: — ''The  question 
"reserved  for  the  consideration  of  the  Court  is,  whether  the  evi- 
**denoe  given  at  the  trial  was  sufficient  to  justify  the  finding  of  the 
"jury;  and  whether  some  witness  conversant  with  the  law  of 
*' Scotland  should  not  have  been  called  by  the  prosecutor,  to  say 
''whether  the  facts  given  in  evidence  eonstituied  a  valid  marriage 

"  according  to  the  law  of  that  country The  Court 

*'  is  dearly  of  opinion  thai  some  witness  conversant  with  the  law  of 
*'  Scotland  should  have  been  called  on  the  part  of  the  Crown^  with 
**  regard  to  the  case  before  us.  What  the  witness  who  was  called 
^'  says,  even  supposing  her  a  competent  witness  in  the  matter^  does 
**  not  amount  to  any  proof  of  a  marriage  in  fact.**  This  seems  to 
me  precisely  in  point. 

On  the  whole,  therefore,  I  think  that  the  Counsel  for  the  Crown 
have  failed  in  establishing  their  first  position — that  the  question  of 
the  validity  of  the  second  marriage  in  this  case  is  immaterial. 

The  importance  of  the  question,  and  the  difierence  of  opinion 
which  exists,  must  be  my  excuse  for  the  time  I  have  occupied. 

The  second  position  of  the  Counsel  for  the  Crown  is,  that  the 
representation  made  by  the  prisoner,  that  he  was  a  Roman  Catholic, 
precluded  him  from  relying  on  the  fact  which  would  invalidate  the 
mariiage.  I  assume  this  question  to  be  sufficiently  raised  for  our 
decision  in  the  case  before  us,  though  I  entertain  grave  doubts 
OB  this  head.  I  think  it  clear  that,  with  one  exception,  the  ad- 
missions of  a  defendant  in  a  criminal  suit  are  evidence  against  him 
in  the  like  way  and  manner  as  the  admissions  of  a  defendant  in 
s  civil  suit.  The  exception  arises  from  the  necessity  of  showing  in 
a  criminal  suit  that  the  admission,  when  amounting  to  a  confession  ^ 

of  guilt,  has  been  wholly  voluntary.  The  ordinary  use  of  admissions 
of  a  party  is  simply  to  establish  the  actual  truth  of  the  fact  which  is 
the  subject  of  the  admission.  Their  weight  for  this  purpose  varies 
much  in  different  cases  and  circumstances,  and  when  simply  used 
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£.  T.  1866.  for  this  purpose,  they  never  are  conclusive.    It  may,  notwithstand- 
Crown  Cases 
Reserved.      ing,  be  shown  that  the  fact  admitted  is  not  actually  true.      No 

THE   QUEEN  doubt,  howcvcr,  in  some  cases  effect  tit  the  nature  of  estoppel  is 

^'  given  to  admissions  and  representations,  and  also  to  acts  amounting 

FANNING. 

to  admissions  or  representations  of  a  party  to  a  suit.     But  then,  as 
in  other  cases  of  estoppel,  the  admissions,  representations  and  acts 
are  not  simply  used — perhaps  cannot  be  said  to  be  properly  used — as 
evidence  of  the  actual  truth  of  the  fact,  but  as  rendering  the  actual 
truth  of  the  fact  immaterial.     In  the  case  before  us  there  can  be  no 
doubt  that  the  prisoner's  representations  were  evidence  against  him 
of  the  actual  truth  of  the  fact  that  he  was  a  Roman  Catholic     But 
it  is  plain  that,  in  substance,  the  use  sought  to  be  made  of  them  is, 
to  render  immaterial  the  inquiry,  not  the  actual  truth  of  that  fact ; 
for  if  it  could  be  inquired  into,  he  must  assume  that  the  fact  is  not 
actually  true.     Now  I  am  not  aware  that  an  effect  of  this  nature 
can  ever  be  given  to  admissions,  representations,  or  acts,  except 
upon  questions  of  the  fact  which  is  their  subject,  arising  between 
the  party  whose  admissions,  representations,  or  acts  they  are,  and 
some  party  who  is  either  proved  to  have,  or  may  be  fairly  con- 
sidered   as    having,    acted    on   the  faith  of    the   representations, 
admissions,  or  acts.    It  is  impossible  to  apply  this  to  a  case  between 
the  Crown  and  the  defendant,  who  are  the  parties  in  controversy 
here,  considering  what  the  subject  of  the  representation  was. 

If  the  case  of  The  Queen  v.  Orgill  (a)  decided  to  the  contrary, 
I  can  only  say,  with  deference,  that  I  cannot  acquiesce  in  that 
decision.  It  would  be  applying  to  criminal  cases  a  rule  not  appli- 
cable to  civil.  Admissions,  representations,  or  acts  may  render 
further  inquiry  as  to  the  actual  truth  of  the  fact,  which  is  the 
subject,  immaterial  as  between  particular  parties,  but  not  abso- 
lutely. But  I  confess  I  am  not  satisfied  that  the  case  of  The  Queen 
v.  Orgill  is  at  all  a  decision  to  the  contrary.  I  apprehend  that 
when  in  an  indictment  for  bigamy  the  prosecutor  shows  any  fact 
which  would  render  either  marriage  absolutely  void,  unless  there 
were  the  concurrence  of  some  other  fact,  he  must  proceed  to  give  evi- 
dence of  that  other  fact,  or  fail.  Thus,  under  Lord  Hardwicke's  Act, 

(a)  9  C.  &  P.  80. 
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3  marriage  by  license,  when  either  party  was  an  infant,  was  absolutely  E.  T.  1866. 

Crown  Cases 
Toid,  if  made  without  the  consent  of  the  parents  or  guardian ;  and  if      Reserved. 

either  party  appeared  in  the  prosecutor's  case  to  be  an  infant,  it  was  ^^^   queen 

neeessary  to  prove  consent :  JRegina  ▼•  Butler  (a) ;  and  an  objection  ^* 

FANNING. 

that  there  was  no  evidence  of  consent  would  prevail 

Now,  as  all  Irish  marriages  by  a  Roman  Catholic  priest  are  void, 
except  those  solemnized  between  persons  of  his  own  religion,  it 
may  well  be  that  if  the  prosecutor  shows  a  marriage  to  be  solemnized 
by  a  Roman   Catholic  priest,  he  must  proceed  to  show  that  the 
persons  married  were  both  Roman  Catholics ;  and  if  he  does  not,  an 
objection  to  that  effect  must  succeed.     But  the  prisoner  would  be 
precluded  from  making  that  objection  if  it  was  shown  that  he  had 
admitted   himself  to  be  a  Roman   Catholic,   becaus^   that   would 
be  evidence  of  the  fact.     So  far  as  I  can  see,  this  is  all  that  was 
determined  in  the  case  of  The  Queen  v.  Orgill,  and  not  that  the 
prisoner  was  precluded  from  showing,  by  substantial  evidence,  that 
he  was  a  Protestant.     There  may  be  some  ambiguity  in  the  lan- 
guage used  by  Mr.  Baron  Alderson,  but  this  seems  to  be  the  fair 
account  of  the  case,  looking  at  the  whole  report. 

On  the  whole,  I  am  of  opinion  that  the  Counsel  of  the  Crown  have 
failed  in  establishing  either  of  the  positions  relied  on  by  them,  and 
that  the  conviction  is  erroneous. 

O'Brien,  J. 

I  concur  in  the  opinion  expressed  by  my  four  Brethren  who  have 
immediately  preceded  me,  that  the  conviction  before  us  is  erroneous, 
and  should  be  reversed.  The  second  marriage  of  the  prisoner^having 
been  celebrated  by  a  Roman  Catholic  clergyman,  would  admittedly 
have  been  of  itself  null  and  void,  even  if  the  prisoner  had  not  been 
previously  married.  And  it  is  equally  clear  that,  if  his  first 
marriage  had  been  void  for  a  similar  reason  (as  having  been 
celebrated  by  a  Roman  Catholic  clergyman),  then  that  the  second 
marriage,  however  duly  and  legally  solemnized,  would  not  have 
constituted  the  crime  of  bigamy  as  defined  by  the  statute  24  &  25 
Kc,  c.  100,  s.  57)  under  which  the  prisoner  has  been  convicted. 

(a)  B.  &  B.  61. 
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E.  T.  1866.  The   case   now   before   us  is  the  converse  of  that  which  I  ha?e 
ReservetL      supposed.      And  the  question   is,   whether  the  illegality  which  is 

THE   otJBBN  inherent  in  the  prisoner's  second   marriage   (independent  of  anj 
v*  previous  marriage)  does  not  equally  exonerate  the  prisoner  from 

the  charge  of  bigamy.     Prisoner's  Counsel  contend  that,  in  order  to 
establish  that  crime,  it  is  necessary,  not  merely  that  the  Jirsi  mar- 
riage should  have  been  duly  celebrated  according  to  law,  but  that 
the  second  marriage  also  should  be  one  which,  but  for  the  previous 
marriage,  would  have  been  legally  valid.     It  appears  to  me  that 
this  is  the  true  construction  to  be  put  upon  the  statute ;  and  that  it 
is  in  accordance  with  the  observations  of  Chief  Justice  Tindal,  when 
delivering  the  unanimous  opinion  of  the  Judges  in  the  case  of  J%e 
Queen  v.  Millie  (a),  in  the  House  of  Lords.     The  indictment  in 
that  case  was  upon  the  Irish  statute  then  in  force  against  bigamj 
(10  G.  4,  c.  34,  s.  26),  under  the  provisions  of  which,  every  person 
is  guiltyof  the  offence  *'  who,  being  married  before,  shall  marry  any 
oiher  person  dnring  the  life  of  the  former  husband  or  wifeP   These 
words  are  exactly  similar  to  the  definition  of  bigamy  in  the  present 
statute.     And  with  reference  to  those  words  Chief  Justice  Tindal 
says  [p.  688]: — *'Now  the  words  ^  being  married^  in  the  first 
*'  clause,  and  the  words  *  marry  any  other  person*  in  the  second, 
^'  must  of  necessity  point  at  and  denote  marriage  of  the  same  kind 
"and  obligation."     It  is  true  that  the  question  in  The  Queen  r. 
Millis  was  as  to  the  validity  of  the  prisoner's  first  marriage,  and 
as  to  the  effect  which  its  invalidity  would  have  upon  the  charge  of 
bigamy  ;  but  the  passage  I  have  quoted  from  Chief  Justice  Tindal's 
judgment,  and  his  application  to  the  case  before  him  of  the  role 
which  he  so  laid  down,  would  show  (as  appears  to  me)  that,  in 
the  opinion  of  the  Judges,  the  offence  of  bigamy  would  not  be  made 
out  if  the  second  marriage  was  one  that  would  of  itself  have  been 
invalid  even  if  there  had  been  no  previous  marriage.     The  rule  laid 
down  by  Chief  Justice  Tindal  was  not  dissented  from  by  any  of  the 
Law  Lords  who  delivered  judgment  (of  whom  Lord  Denman  was 
,  one),  although  Lord  Lyndhurst  [p.  780]  refers  to  the  conclusion 

which  Chief  Justice  Tindal  deduced  from  it.    Independent  of  the 

(a)  10  CI.  &  F.  688. 
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aothoritj  of  that  opinion,  I  think,  for  the  reasons  stated  by  some  of  £•  T.  1866. 
my  Brethren   who   have  preceded   me,    that,  notwithstanding   the      Beaerved, 
decisions  in  The  King  ▼.  Penson^  The  Queen  v.  Brawn^  and  the  f^g^   qusen 
other  casea  relied  on  by  the  Crown,  the  construction  we  should  put  ^* 

FANNING. 

upon  the  statute  is  that  which  has  been  contended  for  by  the  pri- 
soner's Coansel.  Those  reasons  have  been  akeady  so  fully  stated 
that  it  is  unnecessary  for  me  to  repeat  them. 

I  concur  also  in  the  regret  which  has  been  expressed,  that  the 
state  of  the  law  should  be  such  as  to  relieve  the  prisoner  from 
punishment  for  his  fraudulent  and  scandalous  conduct,  the  moral 
guilt  of  which  is  not  the  less  because  it  does  not  bring  him  within 
the  penalties  of  the  law  ;  but,  being  of  opinion  that  the  construction 
I  have  mentioned  is  that  which  should  be  put  upon  the  statute, 
I  do  not  feel  myself  at  liberty  to  adopt  a  different  one  in  order  to 
prevent  results  which,  however  injurious  and  deplorable,  should 
more  properly  be  obviated  by  legislation. 

Christian,  J.* 

I  am  also  of  opinion  that  this  conviction  ought  not  to  be  sus- 
tained.    The  case  depends  upon  one  single  question,  and  that  is, 
in  what  sense  the  verb  "  to  marry*'  is  used  in  two  places  in  which  it 
occurs  in  the  definition  of  bigamy,  as  given  by  the  24  &  25   Ftc, 
c.  100,  s.  57  ?     That  is  the  question.     It  occurs  to  me  that  we  have 
nothing  to  do  with  the  criticisms  upon  the  difference  between  the 
meaning  of  the  words  '*  bigamy ''  and  *'  polygamy,"  or  with  what 
meaning  the  term  '*  bigamy "  may  have  borne  at  an  early  period 
in  our  law.     This  Act  of  Parliament  (the  24  ii  25  Fire,  c.  100, 
s.  57),  has  defined  the  offence,   and  has  correctly  or  incorrectly 
called  it  "  bigamy.**     Now,   as  to  the  sense  in  which  the  word 
** marry"  is  made  use  of  in  the  first  branch  of  the  definition — 
tbat   is  to  say,  '^whosoever  being  married," — there  is  no  con- 
troversy;  all  are  agreed  that,   as  used  there,   it  means   nothing 
^  than  a    perfect,  complete,    legal    solemnization;    and   it   is 

*  Xhu  is  the  Reporter's  note  of  Mr.  Justice  Chbistiam'b  jadgment.  It  has 
noibeen  corrected  by  the  learned  Judge,  and  the  Reporter  is  alone  responsible  for 
ita  accmacy.— J.  L.  W. 

VOL.  17  43  L 
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E.  T.  1866.  furthermore    admitted   that  such   expressions   as   those   attributed 

Crown  CaseM  ▼      ^t    ▼%  -       n  %  « 

Reserved,      ^o  Lord   Denman,  in  Brawns  case,   have  no   application   at  all 

THE   QUEEN  ^^  ^^®  ^^^^  marriage  in  this  case.     Moreover,  it  is  admitted  by  the 
^'  Counsel  for  the  Crown  that  if  the  circumstances  which  affected  the 

FANNING. 

second  marriage  in  this  case  had  aff*ected  the  first,  the  first  branch 
of  the  definition  '*  being  married "  would  not  be  fulfilled,  and  that 
this  prosecution   must   fail.     Therefore  we  start   with   this,  that 
**  being  married,"  in  the  first  branch  of  the  definition  of  bigamy, 
means  liiited  by  a  ceremony  perfect  in  all  points ;  and  the  ceremony 
we  are  dealing  with  here  admittedly  does  not  answer  that  descrip- 
tion.    Well  then,  what  is  next  to  be  considered  ?     It  is,  what  does 
the  same  word  ''  marry  "  mean,  used  in  the  next  branch  of  the  very 
same  sentence  ? — what  is  its  meaning  in  "  shall  marry  any  other 
person"?      Well,  prima  facie,  one  would   say  the  word  in  both 
branches  of  the  sentence  must  mean  the  same  thing.     Prima  fade 
one  would  say  that  any  defect  in  the  ceremony  which  would  incapa- 
citate it  from  constituting  the  state  of  being  married  under  the  first 
branch  of  the  definition,   would  equally  prevent  it  from  being  a 
marriage  within  the  second.     That  seems  to  me  tolerably  clear. 
However,  it  is  said  that  that  is  not  so,  and  that  there  is  a  vital 
difference  between  the  meaning  of  the  word  as  used  in  the  two 
branches.     As  I  understand  the  argument,  I  take  it  to  be  this — 
by  necessity  the  definition  of  the  second  ceremony  must  mean  a 
ceremony  which,  no  matter  how  perfect,  must  fail  of  effect.    It  can- 
not make  the  woman  a  wife ;  it  cannot  constitute  a  marriage :  and 
then  it  is  said  that,   being  thus  inherently  void,  it  follows  that 
all  nullifying  enactments,  of  whatever  sort  or  kind  they  may  be, 
whether   as  regards  the  publication  of  banns,   or  the   prohibited 
degrees,  or  such  an  act  as  we   are   dealing   with  in  the  present 
case,   that  everything  of  this  kind   is  a  mere  hruium  fulmen  as 
applied  to  the  second   ceremony,   because  you  cannot  nullify  a 
nullity.     Now  that  is  the  argument,  if  I  understand  it  at  all.   Well, 
I  confess,  to  my  apprehension,  this  is  not  conclusive  reasoning.    No 
doubt  the  definition  given  by  the  statute  involves  in  it  this— that 
the  nullity  of  the  second  marriage,  by  reason  of  the  existence  of  the 
first,  will  not  prevent  the  second  marriage  from  constituting  a  case 
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of  bigamy.     How  does  that  warrant  our  dispensing  with  any  other  E.  T.  1866. 

Crown  Cases 
statatable  or  legal  requirement  to  th%  marriage,  where  the  language      Reserved, 

the  statute  has  made  use  of,  the  word  '*  marry  "  involves  them  all,  the   queen 

and  where  there  is  not  in  the  second  case,  any  more  than  in  the  ' 

*^  FANNING. 

first,  any  words  in  the  statute  indicating  that  any  legal  requirement 
could  be  dispensed  with  ?  How  does  it  follow  that  because  the  Legis- 
lature, from  the  very  necessity  of  the  case,  has  dispensed  with  one 
requisite  for  the  validity  of  the  second  marriage,  that  it  has  therefore 
dispensed  with  every  other  legal  requisite  of  marriage,  although  every 
one  of  them  is  pointed  at  and  included  in  the  word  '*  marry,"  which  is 
made  use  of;  and  there  is  not  a  particle,  either  of  expression  or  im<> 
plication,  intimating  an  intention  to  dispense  with  any  one  of  them? 
If  yon  yield  to  the  argument  of  the  Crown  in  this  instance,  how  can 
you  stop  short  of  what  was  pointed  out  by  my  Brother  Fitzoebald 
early  in  the  argument  of  this  case,  namely,  that  you  may  strip  off, 
one  by  one,  every  statutable  requirement — every  law  by  which  the 
State  has  fenced  round  this  institution  of  marriage,  until  you  come 
down  to  what  we  may  call  the  primary  element  of  marriage — the 
bare  consensus — and  then  two  people  meeting  in  a  room,  and  saying, 
"let  us  from  this  time  forward  consider  ourselves  as  husband  and 
wife,"  will,  if  there  happens  to  be  a  previous  marriage,  constitute 
the  guilt  of  bigamy  ?     I  confess  it  appears  to  me,  that  the  essence  of 
the  crime  this  act  constitutes,  is  this — ^the  abusing  of  a  legal  cere- 
mony of  marriage-r-t^At  ceremony  which  the  law  has  ordained  for 
matrimony, — by  using  it  while  a  previous  use  of  it  is  still  in  force. 
I  think  the  crime  consists  in  the  abuse  of  a  legal  ceremony,  and 
therefore  that  if  the  ceremony  used  be  not  a  legal  one,  whatever 
other  offence  has  been  committed,  the  crime  of  bigamy,  as  defined 
by  this  statute,  is  not  committed.     When  once  the  legal  ceremony  is 
completed,  if  there  be  nothing  which  prevents  that  legal  ceremony 
from  constituting  a  valid  matrimony  but  the  fact  of  the  previous 
marriage,  then  in  my  opinion  it  is  committed.   And  I  cannot,  for  my 
part,  understand  how,  if  the  Legislature  had  intended  anything  else 
than  that  it  would  have  used  only  these  simple  words,  "  shall  marry 
another  person,"  and  not  have  introduced  such  words  as  my  Brother 
FiTZGERAU)  adverted  to,  "  shall  pretend  to  marry  another  person," 
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E.  T.  1866.  or  something  to  that  effect.     This  would  be  my  opinion  upon  the 
Reserved.      mere  construction  of  the  Act*of  Parliament  itself,  supposing  the 

THE   QUEEN  ^l^^^^^^n   WES   entirely  a  new   one ;   but  a  difficulty   is  raised   by 
V*  the  cases.     Now,  the  case  that  seems  nearest  to  the  present  one, 

beyond  all  question,  is  The  Queen  v.  Orgill,     Orgiire  ease  was 
decided  on  the  very  statute  we  are  dealing  with  here ;  it  is  the  case 
which  was  relied  on  by  the  Crown  at  the  trial ;  and  it  is  the  case 
which  is  absolutely  and  directly  in  point  with  the  case  now  before 
this  Court,  but  for  the  express  finding  of  the  jury  in  this  case 
of  the  profession  of  Protestantistn  within  twelve  months.    I  say  in 
point,  because  there  is  no  substantial  difitu'ence  between  the  repre- 
sentations of  the  prisoner  here  to  the  priest  and  to  the  ficoman,  and 
those  of  the  prisoner  in  OrgilPs  case.     If  there  be  anything  clear,  it 
is,  in  my  opinion,  that  in  degree  and  in  kind  the  representations  in 
both  cases  are  absolutely  the  same.    Well  then,  how  is  OrgilTs  ease 
to  be  disposed  of  ?     It  is  now  subjected  to  a  review  which,  perhaps, 
may  be  considered,  having  regard  to  the  constitution  of  the  Coart, 
more  authoritative  than«any  it  has  yet  been  subjected  to.    How 
then,  if  it  be  in  point,  is  this  case  to  be  met  ?     In  my  opinion 
it  is  removed  from  all  application  to  the  present  case,  by  the  express 
finding  we  have  of  the  jury  as  to  the  profession  of  Protestantism  bj 
the  prisoner  within  twelve  months  before  the  marriage.     Assume 
OrgilPs  case  to  be  rightly  ruled  by  estoppel,  the  man  must  be  taken 
to  be  a  Roman  Catholic  within  the  twelve  months  before  the  cere- 
mony ;  but  here  there  is  a  finding  that  the  prisoner  was  a  Protestant 
within  the  twelve  months;  and  then,  as  regards  the  violation  of  the 
statute,  cadit  qucestio.     But  I  d6  not  wish  to  rest  upon  that.    I 
confess  I  cannot  assent  to  OrgilVs  case  at  all;  and  it  appears  to  me 
that  Baron  Alderson,  when  he  rested  his  decision  in  that  case  on 
the  ground  of  estoppel,  was  not  aware  of  the  nature  of  the  Irish  Act 
he  was  dealing  with,  and  that  probably  with  the  history  and  the 
text  of  that  Act  he  was  unacquainted.     I  must  say  that  I  adhere, 
after  full  consideration,  to  what  I  had  occasion  to  throw  out  bat 
incidentally  in  the  case  of  Thelwall  v.  Yelverton;  and  I  think  we 
would  be  taking  an  extremely  inadequate  view  of  this  Act  of  Par- 
liament if  we  regarded  it  in  the  same  light  with  the  other  Acts 
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of  Purliament  which  the  English  Jadges  had  to  deal  with  in  the  E.  T.  1866. 
casea  referred  to — Acts  of  Parliament  merelj  regulating  what  I      Reserved, 
may  call  marriage  procedure,    in   relation   to  banns,  prohibitory  the   queen 
degrees,  and  matters  of  that  description.     When  we  are  pressed  ^* 

.  ,       ,  .  FANNING. 

with  this  aathority,  I  think  it  is  incumbent   upon  us  to  look  a 
little  into  the  origin  and  policy  of  the  statute.     Well,  what  was 
it  in  its  origin  ?    At  the  time  it  was  passed  it  was  part  of  a  great 
political  code,  enacted  for  the  purpose  of  carrying  out  a  great  state 
policy  of  the  period ;  and,  although  that  policy  has  been  since  con- 
demned, and  although  that  codeiitself  has  been  swept  away,  yet 
the  Legislature  has  thought  proper,  when  repealing  that  code — for 
what  reason  I  know  not,  whether   wisely  or  unwisely  it  is  no 
province  of  mine  to  consider — deliberately  to  retain   this  Act  of 
Parliament.     Well,  I  am  of  opinion  that,  sitting  here  as  we  are, 
not  as  legislators  or  moralists,  but  sitting  as  Common  Law  Judges, 
it  is  our  duty,  when  we  are  called  on  to  override  a  statute  of  this 
kind  by  the  estoppel  of  an  individual,  to  consider  what  its  object 
and  its  policy  were.     Now,  as  to  the  policy.     The  policy  of  the 
Acts,  of  which  this  was  but  one  at  the  time  when  they  were  passed, 
was  to  check  any  interference  in  the  least  degree  by  a  Roman 
Catholic  priest  with  the  marriage  of  a  Protestant ;  and,  although 
that  has  been  so  far  altered  that  the  priest  cannot  now  be  punished, 
1  feel  myself  constrained  to  hold,  from  the  fact  of  the  Legislature 
having  deliberately  thought  proper,  when  repealing  the  rest  of  the 
code,  to  retain  this  statute,  that  the  action  of  a  Roman  Catholic 
priest,  by  the  marriage  of  a  Protestant,  bhall  be  worthiest  for  all 
purposes  whatever,  either  civil  or  criminal — shall  be  in  fact  as  a 
thing  which  never  had  existence.    Well,  then,  what  is  the  conse- 
quence of  that  ?    A  question  of  public  policy  is  at  once  introdueed ; 
and  no  matter  what  you  may  think  of  that  policy — no  matter  how 
you  may  condemn  it — no  matter  how  much  yon  think  it  obsolete 
and  an  anachronism — I  am  of  opinion  that,  sitting  here  in  a  Court 
of  Law,  you  cannot  allow  that  statute  to  be  rendered  inoperative  by 
the  personal  estoppel  of  an  individual;  and  that  it  is  impossible 
to  say  that  estoppel  or  evidence  created  against  himself  can  prevent 
a  prisoner  from  bringing  under  the  notice  of  the  Court  that  that 
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E.  T.  1866.  with  which  he  is  charged  is  the  very  thing  which  this  Act  of  public 

Reserved.      policy  has  prohibited  and  declared  shall  be  null  and  void — as  void 

THE   QUEEN  ^^^  Creating  bigamy  as  for  creating  matrimony.     My  opinion  is  that, 

^-  when  once  it  is  proved  that  the  prisoner  was  a  Protestant — a  Pro- 

FANNING. 

testant  in  the  sense  which  I  endeavoured  to  explain  in  Tkelwall  v. 
Yelverton — shown  by  proof  of  direct  outward  act ;  and  that,  for  any 
purpose  whatever,  he  made  certain  false  statements  to  certain  indivi- 
duals, these  statements  are  absolutely  without  any  value  whatever ; 
and  I  think  the  jury  ought  to  be  told  so,  and  to  pay  no  regard  what- 
ever to  them.  If  those  statemenis  of  the  prisoner  had  never  been 
made,  the  difficulty  in  this  case  would  exist  precisely  as  it  does  exist. 
That  is  the  question  which  is  raised  by  Braum*s  case,  and  the  other 
cases  which  have  been  referred  to.  Passing  then  from  OrgiUt  ease^ 
I  will  say  a  few  words  on  the  other  cases.  As  to  Brawn*s  case^  I 
confess  I  am  disposed  to  attach  somewhat  more  weight  than  appears 
to  be  done  by  the  other  Members  of  the  Court  to  the  distinction 
pointed  out  between  that  case  and  the  case  before  us.  In  Brcnm'i 
case  the  ceremony  was  complete — perfect  in  everything  which  thtt 
law  required ;  and  the  only  thing  which  prevented  it  being  a  valid 
marriage  was  the  circumstance  that  the  parties  were  within  the 
prohibited  degrees ;  but  in  the  case  before  us  the  defect  is  in  the 
ceremony :  there  is  no  ceremony  at  all ;  or  there  is  worse  than  do 
ceremony,  because  there  is  that  which  is  condemned  to  nullity  by 
a  law  of  public  policy.  In  Braum*s  ease  the  ceremony  was  perfect ; 
in  this  case  there  is,  as  I  said,  no  ceremony  at  all ;  and  I  can  quite 
understand  that  a  distinction  may  be  taken,  that  in  BraunCs  can 
a  complete  legal  ceremony  had  been  performed  ;  that  a  state  of 
marrying  in  that  case,  within  the  definition  of  bigamy  in  the  Act 
of  Parliament,  had  been  completed,  and  the  offence  so  constituted ; 
although  by  reason  of  some  disability  personal  to  the  party,  valid 
matrimony  did  not  follow.  But,  where  something  prohibited  bj 
law  forms  part  of  the  ceremony,  then  the  state  of  marrying  within 
the  meaning  of  the  Act  of  Parliament  has  not  been  perfected.  If 
there  be  that  distinction,  BrawrCs  case  would  be  strictly  right ;  and 
the  very  language  of  Lord  Denman,  who  says  that  it  is  the  cere- 
mony which  constitutes  the  crime  of  bigamy,   would  be  strictlj 
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right;  and  so  also,  in  the  case  suggested  by  mj  Brother  Hughes,  £.  T.  1866. 
that  of  a  doable  bigamy.    If  it  were  shown  that  at  the  time  of  the      ^^«rt;ejf' 
second  marriage  both  parties  were  already  married — the  husband  --^   queen 
had  a' former  wife  living,  and  the  wife  a  former  husband  living, —  v. 

coald  the  man  defend  himself  from  a  prosecution  for  bigamy  on  the 
ground  that  the  second  marriage  was  void  by  reason  of  his  pre- 
vious marriage  and  his  wife's, — can  he  defend  himself  by  pleading 
that  his  wife  was  as  guilty  as  himself;  in  other  words,  is  neither 
of  them  to  be  held  guilty  because  both  are  guilty  ?     Well,  I  confess 
I  see  no  way  out  of  it,  unless  it  be  in  the  distinction  I  have  been 
suggesting.     However,  I  see  nothing  in  this  matter  as  affecting  the 
present  case.     The  case  suggested  will  meet  its  solution  whenever 
it  arises.     I  merely  say  that,  probably  a  distinction  may  be  taken  in 
a  case  where  the  ceremony  is  complete,  although  it  fails  of  its  legiti- 
mate effect  by  reason  of  some  personal  disability  of  the  party.   Upon 
that,  however,  I  express  no  opinion.    I  only  express  my  opinion  on 
the  case  before  us,  that  where  the  Legislature  has  thought  proper  to 
say,  upon  grounds  of  public  policy,  rightly  or  wrongly,  that  the 
second   marriage    shall    be    null    and    void,    to    all  intents    and 
purposes  whatsoever,  we  are  bound  to  hold  that  it  is  so,  and  that 
it  is  as  impotent  to  create  crime  as  it  is  to  confer  civil  rights. 
With  respect  to  the  other  cases,  PensorCs  case  and  JEdwards*s  case^ 
the  distinction  I  have  suggested  certainly  is  not  applicable  to 
them.    There  the  defect  appears  in  relation  to  the  ceremony — ^in  the 
publication  of  banns ;  unless  you  refine  so  much  as  to  say  that  banns 
are  not  part  of  the  ceremony,  but  preliminary  to  the  oeremony.   But 
unless  these  cases  are  distinguishable  from  the  present  case  upon 
the  broad  distinction  between  the  statutes  in  England  dealing  with 
matters  of  marriage  procedure  and  the  statute  here,  which  is  one  of 
public  policy,  I  do  not  see  how,  fairly,  the  cases  can  be  distinguished. 
But,  sitting  in  this  Court,  I  hold  myself  not  bound  by  them  if  I 
cannot  approve  of  themr  and  accordingly,  for  the  reasons  that  have 
been  mentioned  already  by  my  Brother  Fitzgerald,  and  which  I 
shall  not  repeat,  I  cannot  concur  in  those  authorities ;  and  I  decline 
to  follow  them. 
With  respect  to  the  cases  cited  on  behalf  of  the  the  prisoner. 
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£.  T.  1866.  I  say  no  more  than  this,  that  the  opinion  of  Chief  Justice  Tindal, 
Reserved.       ^^  ^^  Queen  v.  MiUis  (a),  is  strongly  in  favoor  of  the  prisoner ; 

THE   QUEEN  ^^^^  ^^^^  Opinion  is  approved  of  by  Lord  Lyndhurst  in  the  rame 
V'  case  (6),  and  that  it  receives  further  countenance  in  the  case  of  Burt 

V.  Burt  (c),  already  referred  to.  However,  I  do  not  place  any  great 
reliance  on  that  case,  having  regard  to  the  broad  distinction  between 
the  purview  of  the  two  statutes  under  which  Burt  v.  Burt  was 
decided,  and  the  present  prosecution  has  been  brought  forward — the 
one  a  statute  for  divorce,  the  other  a  statute  for  the  punishment  of 
crime. 

In  the  reasons  I  have  given — and,  I  must  say,  still  more  for  the 
reasons  that  have  been  assigned  in  the  judgment  of  Baron  Fitzge- 
rald, I  am  of  opinion  that  this  conviction  cannot  be  sustained.  I 
should  regret  deeply  the  decision  which  will  be  pronounced  to-daj, 
if  I  did  not  feel  convinced  that  the  Act  of  Parliament  in  qaestion 
will  not  long  survive  that  decision.  It  will  now,  for  the  first  time, 
be  clearly  declared,  as  the  opinion  of  the  first  Court  of  Criminal 
Jurisdiction  in  this  country,  that  this  Act  of  Parliament  is  in  the 
statute  book,  capable  of  being  resorted  to  by  the  profligate  and  the 
base  with  perfect  impunity,  as  a  means  of  fraudulent  seduction.  And, 
when  the  case  is  brought  to  that,  I  trust  I  may  hope  that  there  will 
be  no  longer  delay  than  is  absolutely  necessary  for  the  course  of 
legislation  between  the  decision  of  this  Court  and  the  repeal  of  the 
Act  of  Parliament  in  question.  One  word  more,  as  to  the  obser- 
vation to  the  effect  that  the  priest  is  no  longer  punishable :  I  meant 
by  that,  that  the  statutes  in  pari  materid  with  the  Act  of  Parliament 
making  the  offence  a  felony  have  been  repealed.  I  did  not  advert, 
nor  did  I  intend  to  make  any  observation  with  respect  to  the  last 
Irish  Marriage  Act,  which,  by  a  general  enactment,  not  special!/ 
applicable  to  Roman  Catholic  priests  at  all,  makes  the  celebration 
of  an  illegal  marriage  punishable.  ^ 

Keooh,  J. 

I  am  of  opinion,  with  my  Brother  0*Haoan,  that  this  conviction 
ought  to  be  upheld.     It  is  scarcely  necessary  for  me  to  say  that  I 

(a)  10  CL  &  F.  688.  (6)  Ibid,  870. 

(c)  2  Sw.  &  Tr.  88. 


^ 
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must  hare  considerable  doubt  as  to  that  opinion,  knowing  that  a  E.  T.  1866. 
majority  of  this  Court  have  already  made  up  their  minds  to  reverse      Reserved. 

the  convictioD.     However,  I  take  the  same  view  now  that  I  did  at  ^n^   queen 
the  trial  when  the  case  was  before  me.     The  difficulty  I  feel,  and  ** 

FANNING. 

the  ambiguity  which  exists  as  regards  this  question,  arises,  in  my 
opinion,  from  taking  a  somewhat  contracted  view  of  the  question. 
I  think  too  it  in  a  great  measure  arises  from  our  being  disposed  to 
ran  these  statutes  into  one  another,  without  asking  what  was  the 
purfiew  and  object  of  the  Legislature  when  each  of  those  statutes 
was  passed.     The  first  Act  to  which  I  shall  refer  is  that  which  has 
been  called  the  statute  against  bigamy — the  Act  of  Charles.     The 
words  of  that  statute,  repealed  as  it  is,  have  been  carried  down 
through  a  number  of  other  statutes,  until  we  come  to  that  on  which 
the  present  indictment  is  framed,  namely,  the  24  &  25  Vic,  c.  101, 
s.  57.     But  the  original  Act  of  Charles  is  not,  I  think,  without 
bearing  upon  this  question.     Now  what  are  the  words  of  that  Act  ? 
It  recites  that : — **  Inasmuch  as  divers  evil-disposed  persons,  being 
"married,  run  out  of  other  of  his  Majesty's  realms  or  dominions 
^*into  the  realm  of  Ireland,  or  into  other  places  where  they  are  not 
"known,  and  there  become  to  be  married,  having  another  husband 
"or  wife   living,  to  tlie  great  dishonour  of  God,    and   the   utter 
"  undoing  of  divers  honest  men's  children,  and  others."     And  then 
it  enacts  : — "  That  if  any   person  or  persons,   being  married,  or 
'^  which  shall  hereafter  marry,  do  marry  any  other  person  or  per- 
"  sons,  the  former  husband  or  wife  being  living,  every  such  offence 
*'  shall  be  felony,  and  the  offender  suffer  death."     Now,  what  is  the 
great  evil  that  is  spoken  of  by  that  statute  ?     It  is  the  ^*  becoming 
to  be  married  "  by  persons  having  '*  another  husband  or  wife  living," 
to  "the  great  dishonour  of  God,  and  utter  undoing  of  divers  honest 
men's  children,  and  others."     Well,  how  was  that  evil  effected  ?     It 
was  not  by  the  contracting  of  a  lawful  or  a  legal  marriage  a  second 
time,  because  there  could  be  no  such  thing  as  a  valid  second  mar- 
riage; that  was  perfectly  impossible.      The  first  marriage  having 
taken  place  and  being  subsisting,  a  valid  second  marriage  there 
could  not  be.     Therefore  the  evil  to  society,  the  crime  against  the 

VOL.  17  44  L 
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E.  T.  1 866.  honour  of  God,  and  which  led  to  the  utter  undoing  of  honest  men's 

Reserved.  children,  and  others,    was  being  accomplished  by  a  thing  which 

THE   QUEEN  uudcr  no  circumstances  could  be  a  valid  marriage.     It  was  to  be 

V-  accomplished  by  the  pretence  of  a  marriage — by  the  going  through 

FANNINO. 

a  ceremony  of  marriage  which  never  was  to  be  valid,  but  was  at  all 
times  to  be  invalid  ;  and  it  was  by  that  the  injury  to  society  was,  I 
repeat,  to  be  accomplished,  and  the  dishonour  to  God  to  be  effected. 
These  were  the  evils  which  I  think  the  whole  of  these  bigamy 
statutes,  from  the  time  of  Car.  1  to  Victoria^  meant  to  j>roTide 
against.  Well,  let  us  suppose  that,  at  the  time  of  the  passing  of  the 
Act  of  CharleSy  a  prisoner  was  indicted,  as  this  man  Fanning  has 
been  indicted,  and  the  same  identical  evidence  was  given  against 
him  as  in  this  case,  there  cannot  be  a  shadow  of  doubt  that  he  would 
be  properly  convicted.  Well,  between  the  time  of  the  passing  of  the 
Act  of  Car.  1  down  to  the  19  ^-  2,  c.  13,.  there  can  be  no  doubt 
of  the  perfect  validity  of  the  conviction.  Can,  then,  under  the  very 
same  state  of  facts,  a  person  be  validly  convicted  in  Ireland  for  a 
marriage  effected  in  the  same  identical  manner  ?  Let  me  suppose  this 
man  Fanning  was  in  Dublin  validly  married  by  a  Protestant  clergyman 
to  a  Protestant  woman,  and  that  subsequently  he  went^to  France,  and 
got  himself  married  there  by  a  Roman  Catholic  priest  to  a  Catholic 
woman,  he  being  a  Protestant,  can  there  be  a  shadow  of  doubt  that 
he  could  be  indicted  here  in  the  city  of  Dublin,  on  the  very  same 
state  of  facts,  and  found  guilty  of -bigamy,  notwithstanding  the  Act 
of  19  G^.  2  ?  And  why  ?  Because  the  24  &  25  Vic,  c.  100,  expressly 
uses  the  words  ^*  whether  the  said  second  marriage  shall  take  place 
in  England,  Ireland,  or  elsewhere :"  and  does  any  one  venture  to  say 
that  it  would  not  be  a  perfectly  valid  marriage  contracted  under 
the  circumstances  that  have  been  proved  in  this  case,  only  changing 
the  venue,  and  taking  the  marriage  to  be  performed  in  Paris  instead 
of  Dublin  ?  Now,  that  being  the  scope  and  intention  of  the  Act 
against  bigamy,  we  come  to  the  Act  of  19  G^.  2.  The  Act  I  have 
been  referring  to  is  an  Act  for  the  preservation  of  good  order  in 
society  ;  for  the  preservation  of  the  children  of  divers  honest  men, 
and  others— the  object  in  fact  which  pervades  the  whole  of  these 
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Acts  against  bigamy ;  and  it  gives  that  protection  bj  making  the  E.  T.  1866. 
party  guilty  of  felony  who  goes  through  what  is  merely  a  ceremony      Ee^erved^ 
of  marriage,   but  which  can   never  constitute  a  valid  marriage,  the   oiteen 
Well,  what  does  this  Act  of  19  ^.  2,  c.  13,  do  ?     Has  it  anything  to  v- 

do — does  it  purport  to  have  anything  to  do  with  the  general  inter- 
ests of  society?     I  take  leave  to  say  that  the  Act  of  Car.  1  is  a 
statute  wisely  and  properly  providing  for  the  general  safety  and 
security  of  society.     But  is  that  the  object  of  the  19  G.2j  c.  13? — 
is  it  the  object  of  those  other  Acts  of  which  this  is  one — so  properly 
described  by  my  Brother  Christian  as  political  Acts  of  Parlia- 
ment?   The  19  G.  2.  c.  13,  recites  that  the  law  in  force  to  prevent 
Popish  priests  from  celebrating  marriages  between  Protestants  and 
Papists  being  ineflfectnal,  and  enacts  that  after  the  passing  of  the  Act, 
marriages  by  a  priest  between  Papists  and  Protestants,  or  parties 
professing  Protestantism  within  twelve  months  of  the  marriage,  shall 
be  null  and  void  to  all  intents  and  purposes.    What  is  the  object 
provided  for  by  that  Act  of  Parliament  ?   Has  it  anything  at  all  to  do 
with  bigamy  ?     The  object  of  it  was  to  prevent  marriages  by  Popish 
priests,  between  Papists  and  Protestants.     What  marriage  was  it  to 
prevent?    The  first  marriage,  or  the  second  marriage,  any  mar- 
riages which  but  for  the  Act  would  be  good — marriages  which 
interfered  and  conflicted  with  the  political  views  of  the  persons  who 
wanted  to  establish  Protestantism  in  this  country,  and  utterly  root  out 
what  they  called  "  Popery :"  but  the  Legislature,  in  passing  this  Act, 
never  dreamt  of  affecting  the  statutes  against  bigamy.    Their  object 
was  merely  to  prevent  valid  marriages  between  Protestants  and 
Papists,    ff  they  did  intermarry,  that  marriage  was  to  be  of  no 
effect  to  establish  that  relation  which  would  otherwise  naturally 
exist  between  these  parties.    But  the  statute  was  never  intended  to 
apply  to  such  a  case  as  this  we  are  now  discussing.    Why  ?     There 
could  not  be  a  shadow  of  doubt  at  all  that  the  second  marriage 
was  bad :  and,  if  the  second  marriage  took  place  between  a  Roman 
Catholic  and  a  Protestant,  no  matter  how  it  took  place — whether  by 
a  Protestant  clergyman  or  a  Catholic  priest — it  was  equally  invalid. 
Therefore  it  seems  to  me  that,  looking  into  the  scope  and  object  of 
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E.  T.  1866.  these  Acts  of  Parliament,  they  can  both  be  given  their  full  'and 

Reserved.      legitimate  effect  without  controlling  the  one  by  the  other ;  and  then 

THE   QUBEN  ^  come  to  question  of  authority.     Now,  it  is  said  that  we  have  no 

^*  authority  here  absolutely  controlling  our  decision,  and  also  (and  in 

FANNING. 

this  I  concur)  that  we  are  are  entitled  to  review  the  decision  of 
independent  Judges ;  and,  if  we  cannot  run  with  them,  we  of  course 
must  express  our  opinion  against  them.     But,  when  I  consider  what 
is  the  question  before  this  tribunal,  and  when  I  remember  who  Lord 
Denman  was,  and  what  a  Judge  he  was,  and  how  the  character  of 
his   mind   was   adapted  to  the   consideration  of  questions  of  this 
enlarged  nature,  I  cannot  lightly  pass  away  from  his  decision.    I 
ask  myself,  first,  is  there  any  way  of  distinguishing  this  case  from 
The  Queen  v.  Brawn  F    Not  one  of  my  Brethren  who  preceded 
me,  except  my  Brother  Christian,  has  even  tried  to  distinguish 
the  two  cases — not  one.     My  Brother  Fitzgerald  has,  I  think, 
admitted    the    identity   of  these    two    cases.      If  The    Queen  v. 
Brawn  was  a  decision  governing  this  Court,  we  should  hold,  with 
Lord   Denman,  that  the  conviction  here  was  good.     But  can  tbe 
case  of  The  Queen  v.  Brawn  be  distinguished  from  the   present 
case  ?      My   Brother   Christian   ingeniously  suggests   that  here 
there  is  a  question  of  ceremony ;  whereas  in  Brawvie  cate  it  was 
a  question  of  personal  disability.    But  how  is  this  marriage  bad, 
for  the  purposes  of  conviction,  by  reason  of  a  defect  in  the  cere- 
mony?    Supposing   we   are  to  be  governed,   in  the  consideration 
of  the  whole  question,  by  the  effect  of  the  two  statutes  involved, 
what  have  we?     The  statute  here  makes  the  marriage  invalid  by 
declaring  that  a  particular  thing  being  wanting,  or  the  ceremony 
being  performed  in  a  particular  way,  or  by  reason  of  the  particular 
person  married,  the  ceremony  shall  be  null  and  void  to  all  intents 
and  purposes.     Well,  BrawtCs  case  is  governed  by  exactly  the  same 
principle.    There  the  disability  arose  from  a  statute  which  expr^sly 
provides  that  all  marriages  after  the  3l6t  of  August  1835,  celebrated 
between  persons   within  the  prohibited  degrees  of  consanguinity, 
shall  be  absolutely  null  and  void  to  all  intents  and  purposes.    In 
this  statute  of  19  G.  2,  which  is  to  govern  the  case  before  us,  there 
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is  not  one  word,  as  to  the  nullity  of  the  marriage,  that  is  not  also  in  E.  T.  1866. 
the  statute  5&6W.4y  brought  under  the  notice  of  Lord  Denman  in       Reserved, 
BrawfCs  ease,  and  which  there  rendered  the  marriage  null  and  void    ^^^   queen 
to  all  intents  and  purposes  whatsoever.  Well,  in  The  Queen  v.  Penson  ^* 

^  /  FANNING. 

the  objection  was  to  a  matter  of  ceremony,  it  arose  on  the  invalidity 

of  the  publication  of  the  banns ;  yet  the  conviction  was  held  good,  as 

in  The  Queen  v.  Brawn.     The  question  raised  here  was  distinctly 

brought  under  the  notice  of  Lord  Denman  ;  and  what  does  he  say  ? 

"I  am  of  opinion  that  the  validity  of  the  second   marriage  does 

"  not  affect  the  question ;  it  is  the  appearing  to  contract  the  second 

**  marriage,  and  the  going  through  the  ceremony,  which  constitutes 

**  the  crime  of  bigamy ;  otherwise  it  could  never  exist  in  an  ordinary 

"  ease,  as  the  previous  marriage  always  renders  null  and  void  the 

*'  marriage  celebrated  afterwards  by  either  of  the  parties  in  the  life- 

"time  of  the  other.''     There  cannot  be  clearer  or  more  coercive 

language  than  that  made  use  of  by  Lord  Denman  in  The  Queen  v. 

Brawn.     His  decision  was  made  twenty-four  years  ago  (in  1843); 

and   it  has   not   since   been   questioned.      I   think    that   decision 

proceeds  on  a  true  and  just  reading  of  the  whole  of  these  statutes  ; 

and  I  think  that  the  mistake  of  those  whose  opinion  leans  to  the 

other  side  arises  from  an  idea  that  the  word  "  marry,"  in  relation 

to  the  second  marriage,  used  in  the  statutes  against  bigamy,  involves 

that  the  second  marriage  must  be  identical  with  the  first ;  whereas 

that  is  an  utter  impossibility.     The  second  must  be  always  null 

if  the  first  is  good ;  and  then  we  must  conclude  that  what  was 

in  the  mind  of  the  Legislature  was,  that  the  party  should  be  guilty 

of  felony  who  went  through  the  form  or  ceremony,  so  far  as  he  was 

concerned,  constituting  a  marriage,  but  which  differed  from  the  first 

marriage  in  this,  that  while  it  was  a  real  marriage  the  second  was  a 

sham. 

PiooT,  C.  B. 

I  concur  in  the  judgments  pronounced  by  my  Brothers  O'Hagan 
and  EsoGH.    I  shall  not  attempt  to  add  to  their  arguments.    Any    . 
endeavour  to  strengthen  would  only  tend  to  damage  that  perfect 


350  COMMON  LAW  REPORTS. 

£.  T.  1866.  chain  of  reasoning  with  which  the  discussion  on  the  Bench  wis 
Urown  Cate8» 
Reserved.      commenced  by  mj  Brother  O'Hagan.     I  shall  only  say  a  few  sen- 

THE  QUEBN  tcnces  on  one  portion  of  the  case.     That  any  Judge  dissenting  from 

^'  a  majority  of  the  Court,  in  such  a  case  as  this,  should  express  an 

FANNING. 

optnion  otherwise  than  in  doubt  and  hesitation,  would  be  not  only 
presumptuous,  but  most  unreasonable.    I  certainly  consider  the  case 
one  of  very  great  difficulty  ;  and  I  have  no  hesitation  in  saying  that 
one  of  the  greatest  difficulties  I  have  had  to  encounter  was  the  topic 
which  was  presented  with  such  force  and  clearness  by  my  Brother 
Baron  Fitzgerald — that  of  the  infirmity  of  the  ceremony;  it  being 
prohibited  by  law  that  a  Roman  Catholic  priest  could  solemnize  a 
marriage   under  a  condition  of  things  against   which  the  statute 
\^  G.2  was  aimed.     I,  however,  relieve  myself  from  that  difficulty 
by  the  consideration  that  after  all  it  is  only  removing  a  stage 
further  what  is  in  truth  and  fact  a  disability  of  the  party.    The 
disability  of  the  priest  results  from  the  disability  of  the  party.    The 
prohibition  to  the  priest  to  marry  a  professing  Protestant — one  who 
professed  Protestantism  within  a  specified  time — to  a  Roman  Ca- 
tholic, arises  out  of  the  ttatus  and  condition  of  one  of  the  parties : 
the  priest  might  perform  what  would  otherwise  be  a  valid  ceremony, 
in  entire  ignorance  that  the  ceremony  which  he  is  performing  is  DOt 
perfectly  valid  and  good.     In  truth,  therefore,  the  infirmity  of  the 
ceremony  arises  out  of  the  status  of  the  parties,  and  is  not  in  sub- 
stance and  in  fact  a  matter  that  arises  from  the  mere  act  of  the 
priest.     That  is  all  I  think  it  necessary  to  say  on  that  subject. 
With  respect  to  the  authorities  that  have  been  cited,  I  wish  to 
add  a  few  words.     As  to  DraMs  case^  it  appears  to  me  not  to  have 
been  decided  upon  grounds  which  can  render  it  an  authority  against 
the  opinion  I  am  now  upholding.     I  do  not  take  that  case  to  hare 
been  decided  on  the  ground  of  an  invalidity  in  the  marriage  that 
was  then  under  consideration.     I  take  the  decision  to  be  distinctly 
and  specially  applied  to  that  which  was  so  familiar,  particolarlj 
before  the  statutes  of  amendment,  to  all  who  were  conversant  with 
the  Criminal  Law,  namely,  that  the  crime  as  alleged  was  not  the 
crime  as  proved.     The  charge  was,  that  the  prisoner  bad  married 


> 
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a  woman  bearing  a  specified  name  ;  the  proof  was,  that  the  prisoner  £.  T.  1 866. 
married  a  woman  who  did   not   bear   that   name,   and   who   bore      Beierved. 
another  name.     Mr.  Justice  Parke,  in  dealing  with  the  question  of  f^g^   queen 
variance,  had  of  necessity  to  consider  whether  the  defence  was  or  ^' 

FANNING. 

was  not  material ;  and  he  adverts  to  the  manner  in  which  the  name 
was  used  in  the  publication  of  banns  (under  the  Marriage  Act  in 
England),  for  the  purpose  of  ptoving  the  materiality  of  the  name. 
Therefore  I  consider  that  decision  to  be  nothing  more  nor  less  than 
this — that  the  proof  did  not  sustain  the  allegation  :  and  it  did  not 
sustain  the  allegation  because  it  failed  by  a  variance  in  a  material 
particular ;  that  variance   being  material,   because  it  affected   the 
procedure  of  the  ceremony  as  required  by  the  Act  of  Parliament. 
That  appeared  to  be  the  decision  in  Drake*s  case.     With  respect 
to  Graham^s  ceue.  The  King  v.  Povey^  and  Burt  v.  Burt^  they  all 
appear  to  me  to  have  been  decided  upon  one  and  the  same  ground, 
that  there  was  defective  proof — of  what  ?     Defective  proof  of  the 
ceremony ;  the  passing  through  which,  according  to  the  view  that 
governed  Lord  Denman's  decision,  in  The  Queen  v.  Brawn  (a),  was 
the  essential  attribute  of  the  crime  of  bigamy.     In  each  there  was 
4pfe<?tive  proof  of  that  second  marriage,  which  in  each  case  was 
alleged.     We  are  all  pretty  familiar  with  the  Scotch  law  upon  the 
sobject  of  marriage,  after  the  discussions  that  took  place  in  the 
Mounigarreii  ease  and  in   Thelwall  v.   Yelverion,    According  to 
Scotch  law,  where  the  words  of  the  contract  are  by  parol,  it  must 
appear  clear  to  the  tribunal  that  is  to  determine  on  the  validity 
of  the  marriage,  that  there  was  complete  consent     In  one  case, 
from  a  defect  in  that  proof,  the  Court  held  that  the  marriage  cere- 
mony was  not  proved  according  to  the  law  of  Scotland.  Well  now,  as 
to  Burt  V.  Burt  (6),  I  do  not  think  it  can  be  treated  as  a  decision  on 
the  point  now  in  controversy.    In  that  case  a  divorce  was  sought,  on 
two  grounds,  under  the  Act  of  Parliament :  one  an  alleged  bigamy ; 
the  other  adultery,  accompanied  by  desertion;  the  party  claiming 
the  divorce  being  a  woman,  and  the  desertion  being  proved.     What 

(a)  1  C.  &  E.  144 ;  S.  C,  1  Cox,  C.  C.  33. 
(6)  2  Sw.  &  Tr.  88. 
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FAN  KING. 


■ 


£.  T.  1866.  the  Court  say  (no  argument  is  reported,  no  reasons  are  offered,  no 

Crown  Ca»tB 
Reserved,       authorities  cited,  no  such  question  raised  as  that  now  before  us)  is 

THE  QUEEN  this: — ** We  cannot  in  this  case  consider  the  bigamy  as   proved. 

''  There  must  be  proof  of  such  a  ceremony  as  but  for  the  former 

"  marriage  would  have  constituted  a  valid  marriage.     In  the  ab- 

"  sence  of  formal  proof  of  the  law  of  Australia,  we  cannot  say  this 

"  is  the  case"     And  then  they  go  on  to  give  their  judgment;  which 

proves  that  the  previous  matter  was  not  necessary  to  be  considered 

with  any  care  or  fulli^ess,  and  which  indeed  would  rather  indicate 

that  the  previous  matter  was  an  extrajudicial  opinion  upon  the  case; 

for  they  expressly  rest  their  judgment  on  another  ground: — ^*But 

'*  without  putting  our  decree  on  the  ground  of  bigamy " — that  is, 

in  other   words,    declining  to  decide  the  question  raised  on  that 

ground, — *'  we  think  that  Burt's  cohabitation  with  the  woman  with 

*'  whom  he  went  through  the  ceremony,  and  his  desertion  of  his  wife, 

"are  sufficiently  established  to  warrant  a  decree  of  dissolution  (a)." 

The  absence  of  the  proof  of  the  ceremony,  on  the  existence  of 
which  The  Queen  v.  Brawn  was  decided,  prevailed  in  Burt  v. 
Burt;  and  in  that  view  it  appears  to  me  that  Burt  v.  Burt 
does  not  conflict  with  The  Queen  v.  Brawn. 

Further,  it  seems  to  me  that  the  Act  of  Parliament  on  which 
Burt  V.  Burt  was  decided  is  not  to  be  treated  as  one  which  we  can 
at  all  deal  with  as  in  pari  materid  with  the  criminal  statute,  on 
which  we  are  to  determine  what  is  that  which,  being  inconsistent 
with  a  previous  marriage,  constitutes  the  crime  of  bigamy,  and  not 
what  is  that  which  is  sufficient  to  warrant  a  divorce  for  bigamy. 
The  Act  of  Parliament  with  which  w«  have  to  deal  must  be 
considered  in  a  diffi^rent  view ;  and  I  think  it  has  been  rightly 
considered  by  my  Brothers  O'Hagan  and  Eeogh.  There  is  one 
topic  which  has  been  very  much  urged,  and  which  I  wish  to  be 
considered  as  not  expressing  any  definite  opinion  upon.  I  mean 
the  contention,  that  the  prisoner  was  precluded  by  his  own  act, 
at  the  time  of  the  solemnization  of  his  marriage,  from  asserting 
it  was  an  invalid  marriage  by  reason  of  the  Act  of  Parliament. 


(a)  2  Sw.  &  Tr.  88. 
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Now,  I  quite  concur  in  the  view  that,  as  a  general  rule,  that  E.  T.  I866> 
which  would  be  an  estoppel  between  party  and  party,  will  not  be  an      Reterved. 
estoppel  between  Crown  and   subject;  but  I  am  not  prepared  to  ^g^  qubes 


affirm,   that   where  a  transaction   arises, — a  transaction  to  which  ^* 

criminality  is  attached  by  the  law, — a  responsibility  may  not  arise 
from  conduct  in  the  transaction  against  which  the  penal  law  is 
levelled,  that  would  disentitle  the  party  to  say  he  did  not  hold 
the  character  which,  for  the  purpose  of  ejecting  the  crime,  he 
professed  to  hold.  The  case  of  The  Queen  v.  Orgill  (a)  has  been 
canvassed  as  a  solitary  authority.  Bnt^  it  seems  to  have  been 
decided  upon  a  ground  not  dissimilar  to  those  which  governed  the 
decision  of  the  Judges  in  The  Queen  v.  Edwards  (6). 

These  are  the  only  observations  with  which  I  think  it  right  to 
trouble  the  Bench  or  the  Bar;  and*^!  only  fear  that  in  making 
them  I  have  impaired  the  strength  and  continuity  of  the  argu- 
ments which  have  been  used  by  my  Brethren  who  preceded  me, 
who  entertain  the  same  opinion  that  I  do,  and  in  whose  judgment 
I  entirely  concur.  Holding  the  opinion  of  this  case  that  I  do,  I 
am  not  perhaps  called  on  to  express  any  opinion  on  the  statute 
of  19  (?.  2 ;  yet  I  cannot  refrain  from  stating  my  concurrence  in 
the  opinion  so  well  enunciated  by  my  Brother  Christian,  that  the 
time  which  should  elapse  between  the  undoing  of  the  effect  of 
that  statute,  and  the  pronouncement  of  the  judgment  of  this  Court, 
oaght  to  be  as  short  as  is  consistent  with  the  sobriety  of  legis- 
lation. 

MoNAHAR,  C.  J. 

I  need  not  say  that,  as  I  differ  from  the  majority  of  the  Court,  it 
is  with  great  diffidence  I  proceed  to  state  shortly  the  reasons  for  the 
opinion  I  have  formed  as  to  what  is  the  true  construction  of  the 
statute.  The  words  are  "  whoever,  being  married,  shall  marry  any 
other  person  during  the  lifetime,"  &C.,  being  nearly  the  same  as  those 
in  the  earlier  statutes  on  the  subject. — From  the  nature  of  the 
thiog  dealt  with  by  the  Act,  it  is  agreed  that  the  first  marriage 
most  have  been  a  valid  one;  otherwise  the  relation  of  husband 

(a)  9  C.  &  P.  80.  (6)  Buss.  &  Ry.  283. 

▼OL.  17.  45  L 
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E.  T.  1866.  and  wife  cannot  exist.    The  question  is,  what  constraction  we  are 
Reterved.       ^  V^^  ^^  *^®  words  '*  shall  marry."    From  the  very  nature  of  the 

THE   QUEEN  ^^^®5  ^*  ^®  Utterly  impossible  to  construe  these  words  as  '*  enter  into 
^'  a  legal   marriage,"   because    from    the   earlest   time  bigamy  and 

polygamy  having  been  illegal  and  void,  the  marriage  prohibited  by 
the  Act  cannot  be  a  legal,  binding  marriage.  I  tj^erefore  feel 
myself  at  liberty  to  give  to  the  words  that  construction  which  will 
be  most  consistent  with  the  object  of  the  Act.  Now  the  object 
of  this  Act  must  have  been  to  punish  a  man  who,  having  one  wife, 
went  through  the  ceremony  of  marriage  with  another  woman,  and 
induced  her  to  become  his  wife ;  and  I  do  not  feel  myself  called 
on  to  add  the  words  which  would  have  been  a  valid  ceremony 
but  for  the  previous  marriage.  If  I  were  called  on  now,  for  the 
first  time,  to  form  an  opinion  on  this  Act,  I  should  come  to  the 
conclusion  which  Lord  Denman  did  in  The  Queen  v.  Brawn  (a) ;  for 
I  find  it  utterly  impossible  to  distinguish  this  case  from  that  before 
him.  In  that  case  the  marriage  was  prohibited  by  words  the  same 
as  we  have  here,  *' shall  be  null  and  void  to  all  intents  and  par- 
poses."  I,  therefore,  cannot  see  any  possibility  of  distinguishing 
one  case  from  the  other.  That  case  was  reported  in  1843,  and 
has  been  cited  and  referred  to  in  all  the  text-books  from  that  time  to 
the  present.  It  is  cited  in  the  last  edition  of  Russell  on  Crimes^ 
edited  by  a  distinguished  and  able  criminal  lawyer,  Mr.  Greaves, 
With  respect  to  the  other  cases,  I  think  that  they  are  not  in  point. 
In  this  case,  the  second  marriage  was  primd  facie  valid  at  Com- 
mon Law,  having  been  celebrated  by  a  priest  in  orders,  though  bj 
statute  rendered  invalid,  as  celebrated  between  a  Protestant  and 
a  Roman  Catholic. 

I  may  say  that  I  have  thus  shortly  stated  my  reasons,  because 
I  adopt  the  clear  and,  in  my  mind,  convincing  judgment  of  my 
Brother  O'Haoan.  I  shall  conclude  by  saying  that  I  consider 
The  Queen  v.  Brawn  rightly  decided,  and  undistinguishable  from  tbe 
present  case ;  and,  therefore,  I  am  of  opinion  that  the  convictioQ 
should  be  upheld. 

(o)  1  Cox  C.  C.  144. 
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Lefrot,  C.  J-  E.  T.  1866. 

•w  «  vt-r/*!  ii»       i»i  Grown  Cns€s 

In  this  case  I  wish  sincerely  that  I  felt  myself  at  liberty  to  concur      Removed. 

in  the  judgment  of  the  minority  of  the  Court;  but  I  feel  myself  the   queen 

coerced  to  take  a  different  line ;  and  that  line  I  take  upon  higher  ^' 

FANNING. 

authority  than  that  upon  which  the  Lobd  Chief  Justice  of  the 
Common  Pleas  has  rested  his  opinion.  He  relied  mainly  on  the 
judgment  of  Lord  Denman.  I  found  my  judgment  upon  the  opinion 
of  all  the  Judges  in  England,  including  Lord  Denman,  given  to  the 
House  of  Lords,  and  adopted  by  that  House  in  the  case  of  The  Queen 
▼.  Miiiis. 

That  judgment  depends,  as  our  judgment  must  do,  upon  the  true 
construction  of  the  Act  upon  which  this  indictment  was  framed. 
The  judgment  there  was  that  the  word  '*  marry/*  when  i(  occurs 
secondly  in  the  Act,  should  receive  the  same  interpretation  as  when 
it  first  occurs  in  the  Act.  Lord  Denman  was  a  member  of  the 
House  of  Lords,  and,  if  I  mistake  not,  was  present  at  the  delivery  of 
the  judgment  in  The  Queen  v.  Millis,  and  yet  he  did  not  interpose 
to  support  the  previous  decision  he  had  made,  and  on  which,  if  we 
were  now  to  act,  we  should -be  setting  it  up  against  the  opinion  of 
the  Judges  sanctioned  and  acted  on  by  the  House  of  Lords.  We 
all  know  that  the  law  is  beyond  any  doubt,  that  if  the  first  marriage 
be  not  a  valid  marriage,  the  second  marriage  could  not  constitute 
the  offence  of  bigamy ;  and,  therefore,  to  constitute  the  offence  in  this 
case  there  should  have  been  that  which,  but  for  the  existence  of  a 
previous  marriage,  would  be  a  valid  marriage.  Now,  instead  of  this, 
the  ceremony  which  has  taken  place  as  a  marriage  is,  by  Act  of 
Parliament,  made  null  and  void ;  and  the  Act  of  Parliament  which 
makes  it  so,  though  part  of  a  system,  the  main  portions  of  which 
have  been  removed,  has  yet  been  left  standing.  It  is  under  that 
Act  the  second  marriage  in  this  case  must  be  sustained,  if  it  can 
be  sustained  at  all.  But  observe  how  that  Act  deals  with  this  se- 
cond marriage — it  declares  by  express  words,  a  marriage  celebrated 
as  this  has  been  **  is  to  all  intents  and  purposes  n^U  and  void."  If, 
therefore,  the  second  marriage  must  be  as  the  first,  it  is  impossible 
that  in  this  case  the  conviction  can  be  sustained.  For  a  long  time 
I  considered  the  question,  from  an  anxiety  to  sustain  a  conviction 
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E.  T.  1866.  where  the  mischief  that  haa  ensued  (and  which  must  ensue  in  other 
Reserved,      cases  if  the  law  were  suffered  to  continue  unchanged)  is  so  werj 
THE   QUEEN  ff^^^  ^^^  ^  havc  been  unable  to  come  to  a  different  conclusion ; 
^'  I  feel  myself  bound  by  an  authority  such  as  I  haye  referred  to. 

FANNING. 

I  feel  myself  precluded  from  going  into  a  consideration  of  the 


prior  cases,  from  weighing  them  or  giying  any  yalue  to  them 
authorities,  as  they  must  give  way  to  the  superior  authority  of  the 
House  of  Lords. 

Under  these  circumstances,  I  feel  bound,  in  point  of  law,  to  decide 
against  the  conviction ;  but  certainly  it  is  an  obligation  from  which 
I  hope  every  one  will  be  freed  on  any  future  occasion  by  an  inter- 
vening Act  of  Parliament  to  provide  for  an  offence  so  grievous,  so 
mischievous  as  that  for  which  this  prisoner  stands  convicted,  but 
from  the  punishment  of  which  he  must  escape. 


COMMON  LAW  REPORTS.  367 


T.  T.  1865. 

Exchequer, 


GREENE  V.  LECLERC  and  Others. 

May  31. 

M.  T.  1865. 

LECLERC  plaintiff  in  Error ;  GREENE  defendant  in  Error.*      Nov.  15,  23, 

25. 

(Exchequer.)  ^'  l^^^^^' 

Upon  the  25th  of  January  1851,  an  action  of  ejectment  for  non-  ^  error  in 

fact  by  defend- 

payment  of  rent  was  brought  by  John  Greene  senior,  as  plaintiff,  ants,  the  me- 

morandam    of 

against    Mary     Abb     Leclerc,    John    Andrew     Leclerc,     Robert  error  directed 

Lederc,   Charles    Leclerc,    Benjamin    Leclerc,    Thomas   Kinsella,  section  of  the 

Owen    Kelly,    John    Kinsella,    John    Whelan,    Michael    Maher,  ProoedueAct 

Michael  Lyons,  Patrick  Bryan,   Thomas   Fitzgerald,   and  Patrick  i^ed^whh 

Whelan,  defendants.    Upon  the  27th  of  February  1851,  a  Parlia-  |J®  ^^  ^^ 

meotary  appearance  was  entered  for  the  defendants,  as  follows: —  need    not    be 
'     *^*^  signed    by  all 

"Coart  of    Exchequer.      Docket   of   Parliamentary   appearance:  the  defendants 

in  the  canse : 

*'No.  140.     Mary  Abb  Leclerc,  Andrew  Leclerc,  and  persons  con-  it  is  snfSdent 

if  it  be  signed 

"  vened  at  the  suit  of  John  Greene  senior.     The  defendants  Mary  by  those  of  the 

"  Abb  Leclere,  John  Andrew  Leclerc,   Robert  Leclerc,   Charles  who  allege  er- 

''Jiederc,  Benjamin  Leclerc,  Thomas  Kinsella,  Owen  Kelly,  John  attorney. 

"Kinsella,  John  Whelan,  Patrick  Bryan,  Thomas  Fitzgerald,  and  ^^^y^^^. 

''Patrick  Whelan  this  day  appear  (pursuant  to  the  statute)  to  the  i79^ih*'*iction 

"writ  of  summons  in  ejectment  in  this  cause,  by  Robert  Mercer,  ^^^^     necessi- 

•^  "^  tates  the  pro- 

"  attorney  for  the  said  defendants.     John  Arthur  Hunter,  plaintiff's  ceeding    by 

summons  and 

"attorney.     Dated  this  27th  of  February  1851.'*  sererance  in 

error  in  fact. 
Judgment  in  ejectment  was  entered  upon  the   10th   of  March  after  the  lodg- 

ifti..         .  !■    ■       ^  /.     ^  meat    of    the 

1851  against  all  the  defendants.  memorandum 

of    error. 

Therefore  an 
assignment  of  error  by  two  ont  of  fonrteen  defendants,  without  having  giyen  to  all 
the  defendants  by  summons  and  seyerance  the  option  of  joining  or  not  is  null 
and  void.  An  assignment  of  error  by  two  defeDdaints,  when  only  one  signed  the 
memorandum  of  error,  is  void.  Error  in  fact  lies  for  the  appearance  of  an  infant  by 
attorney.  ^ 

Semble — Whether  the  175th  section,  which  purports  to  abolish  suipmons  and 
severance  in  error  in  law,  applies  to  error  in  fact  or  not,  the  record  must,  in  some 
way,  by  suggestion  or  otherwise,  show  that  the  other  defendants  declined  to  join  in 
the  assignment  of  error,  or  had  an  opportunity  of  electing  to  do  so. 

* 

*  Coram  Figot,  C.  B.,  Fitzgerald  and  Hughes,  BB. 
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T.  T.  1865.   £242.  lis.  3d.;  that  the  rent  was  subsequently  reduced  to  £218.78.; 

Exchequer,     ^j^^^^  ^^  ^^^  ^^^^^  ^^  Charles  Leclerc,  in  October  1850,  there  was 

GREENE      ^y^  j^  John  Greene  senior,  for  one  year's  rent,  and  the  balance  of 

LECLERC.     a  half-year  up  to   the  29th  of  September  1850,  £251.  IDs.,  and 

possession  was  given  up  by  Mrs.  Leclerc  and  her  children  without 

any  objection   or  remonstrance   on   their   part:    and   that  if  an 

appearance    was  erroneously   entered   for  John   Andrew  Leclerc, 

yet  he  was  not  a  necessary  party  to  said  ejectment  proceedings, 

and  therefore  no  error  exists  therein. 

The  conditional  order  for  the  issue  of  the  scire  facias  ad  audien- 
dum  errores  was  made  absolute  upon  the  31st  of  May  1865.  The 
Court  stating  that  they  made  the  order  with  reluctance,  but  felt  that 

#  its  issue  was  ex  debito  justitics. 

On  the  7th  of  June  1865,  a  writ  of  scire  facias  ad  audiendum 
errores  was  issued  in  the  Exchequer  of  Pleas  : — *'  Victoria,  by  the 
"  grace  of  God,  of  the  United  Kindgdom  of  Great  Britain  and  lie- 
"land,  called  Queen,  Defender  of  the  Faith,  and  soforth;  to  the 
"  Sheriff  of  the  county  of  Kildare,  greeting.     Because  in  the  record 
^'  and  proceedings,  and  also  in  the  giving  of  judgment  in  an  action 
**  which  was  in  our  Court  of  Exchequer  of  Pleas,  between  John 
'*  Greene  senior,  the  plaintiff,  and  Mary  Abb  Leclerc,  John  Andrew 
'*  Leclerc,   Robert    Leclerc,   Charles    Leclerc,    Benjamin    Leclerc, 
"  Thomas  Kinsella,   Owen   Kelly,   John   Kinsella,  John  Whelan, 
<' Michael  Maher,   Michael  Lyons,  Patrick  Bryan,  Thomas  Fitz- 
**  gerald,  and  Patrick  Whelan,  the  defendants  therein,  manifest  error 
"  hath  intervened,  to  the  great  damage  of  the  said  John  Andrew 
**  Leclerc.     And  the  said  John  Greene  senior,  the  plaintiff,  has  died 
"  since  the  passing  of  the  said  judgment;   and  John  Greene  junior, 
*'the  eldest  son  and  heir-at-law  of  the  said  plaintiff,  is  now  his 
^*  executor,  and  is  also  his  devisee  of  the  lands  comprised  in  this 
'' action,  as  by  the  complaint  of  the  said  defendant  John  Andretr 
**  Leclerc  we  are  informed ;  and  we,  being  willing  that  the  error  (if  any 
*Uhere  be)  should  in  due  manner  be  corrected,  and  full  and  speedj 
"justice  done  to  the  parties  aforesaid  in  this  behalf,  command  you 
**  that  by  honest  and  lawful  men  of  your  bailiwick  you  make  known  to 
<*  the  said  John  Greene  junior,  ,that  he  be  before  us  on  Saturday,  the 


\ 
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"  10th  of  June    1865,   in   our  Court  of  Exchequer  of  Pleas,  to  T.  T.  1865. 

"  bear  the  record  and  proceedings  aforesaid,  if  it  shall  seem  expedient 

*'for  the  said  John  Greene  junior,  and  further  to  do  and  receive 

"what  our  said  Court  shall  then. and  there  consider  in  this  behalf. 

"  Witness,  the  Right  Hon.  D.  R.  Pigot,  Lord  Chief  Baron,  &c. 

"this  7th  day  of  June   1865." 

The  memorandum  of  error  was  lodged  on  the  15th  of  June 
1865.  Error  was  assigned  by  John  Andrew  Leclerc  and  Benjamin 
Leclerc,  who  had  elected  under  the  178th  section  of  the  Common 
Law  Procedure  Act  (1853)  to  be  joined,  on  the  28th  of  June ;  and 
John  Greene  junior  joined  in  error  on  the  12th  of  July,  and 
pleaded  in  nulio  est  erratum. 

The  point  for  argument  by  the  defendants  John  A.  Leclerc  and 
Benjamin  Leclerc,  the  plaintiffs  in  error,  was,  that  in  the  record  and 
the  giving  of  judgment  there  was  error  in  fact  in  this,  with  respect 
to  each  of  them,  that  he  having  been  an  infant  under  the  age  of 
twenty-one  years,  an  appearance  had  been  entered  for  him  in  this 
action  by  Robert  Mercer,  Esq.,  as  his  attorney,  and  that  he  did 
not  appear  by  guardian. 


R.  Dowsej  and  J.  A,  Bt/rne^  in  support  of  the  writ  of^error  M.  T.  1865. 

/.    ^  Nov.  15. 

m  fact. 

These  proceedings  are  framed  under  the  179th  section  of  the 
Common  Law  Procedure  Act  1853.  John  Andrew  Leclerc  is 
entitled  to  bring  this  writ  of  error  as  being  the  heir  of  his  father 
Charles  Leclerc  deceased.  This  writ  is  returnable  into  this  Court : 
1  Wms.  Saunders f  p.  346,  G,  noie  P.  The  154th  section  of  the 
English  Common  Law  Procedure  Act  1852  is  identical  with  the 
179th  section  of  the  Irish  Act:  1  ArchbolfTs  Prae,^  10th  ed., 
p.  520;  Chitty*s  FormSy  1 0th  ed.,  p.  304.  The  note  of  the  receipt 
of  the  memorandum  of  error  states,  in  conformity  with  the  l75th 
section  of  the  Common  Law  Procedure  Act  1853,  the  names  of  the 
two  defendants  who  alone  bring  this  writ  of  error.  Summons  seve- 
rance is  abolished  by  that  section.  As  a  change  of  parties  sub- 
sequent to  the  judgment  complained  of  has  taken  place,  the  plaintiffs^ 

in  error  have   proceeded  by  scire  facias  ad  audiendum  errores^ 
VOL.  17.  46  L 
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M.  T.  1865.  in  liea  of  a  suggestion  of  error :  Curlewis  v.  The  Earl  of  Mot- 
nington  (a).  An  infant  cannot  appoint  an  at^tomej ;  therefore  error 
in  fact  lies,  for  the  appearance  of  an  infant  defendant  bj  attomej 
and  not  by  guardian  :  Jaques  t.  Ccesar  (6).  A  parliamentaiy 
appearance  cannot  be  entered  by  attorney  for  an  infant :  Leonard  ?. 
Annesley  (c).  The  12th  General  Order  (1850)  makes  the  appoiot- 
ment  of  a  guardian  imperative  when  entering  an  appearance  for  an 
infant  defendant  under  the  13  &  14  Vic,y  c.  18,  s.  17. 


Maedonogh^  H.  E.  Chaiiertan^  and  F.  L.  Dames^  for  the  defend- 
ants in  error. 

The  plaintiffs  in  error  had  no  interest  in  the  lands  the  subject 
of  the  ejectment  upon  the  decease  of  their  father  Charles  Leclerc ; 
for  the  lease  of  1 840  was  a  freehold  carved  out  of  a  chattel  interest, 
and  therefore  valid  for  the  life  of  the  lessor  only :  2  Preston  on 
Abstracts^  p.  2 ;  Suit's  ease  (d) ;  Saffery  v.  Elgood  («).  It  was 
not  necessary  to  the  validity  of  the  ejectment  in  1852  that  John 
Greene  senior  should  have  set  up  a  representative  of  the  deceased 
tenant :  Nugent  d.  Keane  v.  The  Earl  of  Baniry  (f) ;  Joius  v. 
Murphy  (g).  It  was  necessary  to  serve  only  the  persons  in  pos- 
session of  the  lands ;  they  were  served.  Mrs.  Leclerc  was  not 
residing  in  the  mansion-house  when  the  ejectment  was  bronght. 
It  was  not  necessary  to  serve  a  notice  to  quit  upon  Mrs.  Leclerc 
or  her  children  :  Longfield  on  Ejectment,  p.  279*  The  infant 
defendants  appeared  by  attorney,  of  their  own  accord.  The 
plaintiffs  could  not  prevent  their  doing  so  ;  it  is  a  fraud  upon 
the  Court.  The  attorney  should  have  been  oommitted :  Good- 
Wright  v.  Wright  (A).  One  appearance  was  properly  entered  for 
all  the  defendants,  in  accordance  with  the  17th  section  of  the 
13  &  14  Ftc,  c.  18  (the  Process  and  Practice  Act),  which  abolished 
the  judgment  against  the  casual  ejector,  and  under  which  alone 
an  appearance  could  be  entered  for  the  defendants.     Prior  to  the 


{a)  27  Law  Jour.,  N.  S.,  Q.  B.,  26U. 
(c)  1  Smytbe,  96. 
(0  1  Ad.  &  £.  191. 
{jg)  2  Jebb  &  Sy.  323. 


{b)  2  Wms.  Saond.  101  v. 
((0  7  Coke,  23  a. 
(f)  2  Had.  &  B.  156. 
{K)  1  Stran.  33. 
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passing  of  that   Act    judgment    against    the  casual  ejector  was  M.  T.  1865. 

Mxehequer, 
conclofiive,  if  none  of  the  defendants  took  defence  to  the  action. 


R,  Dowitj  in  reply. 

Before  the  passing  of  the  Process  and  Practice  Act  1860  an 
infant  defendant  was  put  to  his  cross-ejectment.  The  7th  section 
of  that  Act  empowered  the  plaintiff  to  enter  ^an  appearance  for 
the  defendant  who  did  not  appear  ;  the  10th  section  extended 
that  power  to  actions  of  ejectment ;  and  the  1 7th  section  enacted 
that  one  appearance  only  should  be  entered  for  several  defendants. 
Tbe  12th  General  Order  1850  first  deals  with  the  case  of  adult 
defendants  who  have  not  appeared ;  then  it  provides  for  infant 
defendants,  and  directs  that  the  Master  of  the  Court  shall  act  as 
guardian  for  them,  and  enter  appearances  for  them.  1  Ferg.  Proe. 
and  Prac^  p.  714  ;  TidiTs  Prac,^  p.  92.  The  jurisdiction  of  this 
Court,  when  error  in  fact  is  before  it,  is  laid  down  in  Jaques  v. 
CiBsar{a).  As  to  costs,  the  20  Ut  Greneral  Order  1853  enacts  that 
costs  in  error  shall  be  taxed  and  allowed  as  costs  in  the  cause. 
The  statute  does  not  alter  the  law  as  to  liability  to  costs  in  error; 
therefore,  when  a  judgment  is  simply  reversed,  the  successful  party 
is  not  entitled  to  costs  in  error :  Ivers  v.  Bainhridge  (6) ;  Fisher  v. 
Bridges  (c)  ;  Marshqll  v.  Jackson  (d)  ;  Wyvil  v.  Siapleion  (e)  ; 
Beil  V.  Polis  (f).  It  is  true  that  these  were  cases  of  error  in  law ; 
but  it  must  be  assumed  that  costs  in  error  in  fact  are  governed  by 
the  same  principles. 

At  the  close  of  the  argument  the  Court  stated  that  the  non- 
joinder of  the  other  defendants  in  these  proceedings  in  error  was 
pressing  upon  them,  and  that  they  wished  that  point  to  be  re- 
argued. 


Maedonoghj  for  the  defendant  in  error. 

The  Court   should   quash  this  proceeding  in  error  ipso  motu; 
or   they  should  reverse  the  judgment  below  as  against  the  two 


(a)  2  Wmi.  Saond.  101. 
(e)  4  BL  &  B.  666. 
(0  1  Str.  615. 


(ft)  8  Ir.  Com.  Law  Bep.  150. 
id)  4  EL  &  B.  669,  note. 
CO  ^  £&0t.  48. 


GREENS 
U. 

LBCLBBC. 


Nov,  28. 
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M.  T.  1865.  plaintiffs  in  error  only.     The   children    of  Charles   Leclerc  were 
*     not  necessary  parties  to  the  ejectment.     The  practice  in  proceed- 
ings in  error,  before  the  passing  of  the  Common  Law  Procedare 
Act  1853,  was  as  follows — where  a  judgment  had  been  obtained 
against   several   defendants,  a  writ  of  error  by  one  did  not  lie: 
Backet  T.  Heme  (a)  ;  Knox  v.  Costello  (6) — where  the  reason  is 
stated  to  be  the  inconvenience  which  would  arise  if,  when  there 
was  judgment  against  several,  every  defendant  might  bring  a  writ 
of  error  by  himself,  and  thus  delay  the  plaintiff  from  his  execution 
for  a  long  time.     All  the  persons  against  whom  a  joint  judgment 
is  given   must  join   in  a  writ  of  error  ;   a  writ  of  error  is  not 
amendable  at  Common  Law,  nor  by  any  of  the  statutes ;  for  all 
amendments  are  granted  for  the  support  of  judgments ;  but  the 
principal   design  of  a  writ  of  error  is  to  reverse   them :    WaUer 
V.  Stoker  (c) ;  Ginger  v.  Cowper  and  Miles  (d) ;  Jaques  v.  Coiar  (e). 
If  any  of  the  defendants  refuse  to  appear  and  assign  error,  thej 
should  be  summoned  and  severed:  Hacket  v.  Heme;  Brewer  v. 
Turner  (f).     It   is   the  duty   of  the   Court  to  quash   the  writ: 
Andrews  v.  Cromwell  (g)  ;  Frescobaldi  v.  Kinaston  {h).    The  writ 
was  quashed  on  motion  for  non-joinder :  Cowper  v.  Ginger  (t).    In 
the  Thesaurus  Brevium^  p.  301,  the  writ  of  summons  will  be  found. 
The  first  step  is  the  sci.fa.  ad  audiendum  erjrores,  in  consequence 
of  the  judgment  below  having  been  ad  grave  damnum  ipsorum — 
t. «.,  of  all  the  defendants.      If  all  the  defendants  would  not  join 
in  assigning  error,  summons  and  severance  followed ;  then  judg- 
ment   quod    sequatur    solus    was    entered    in  the    name  of  the 
defendant  who  wished  to  bring  error :  iie  alone  is  then  answerable 
for  costs.    Although  the  present  proceedings  are  brought  under  the 
175th   section   of  the  Common   Law   Procedure   Act  1853,  sum- 
mons and  severance   should   have   preceded  the  issue  of  the  set, 
fa,  ad  audietidum  errores ;  for  that  writ  concludes  that  manifest 


(a)  Carth.  7. 
(c)  1  Lord  Ray,  71. 
(e)  2Wm8.  Saund.  101. 
(g)  Cro.  Eliz.  891. 

(0  1  Str.  606. 


(h)  3  Burr.  1793. 
{d)  2  Lord  Ray.  1403. 
(f)  1  Str.  233. 
{h)  2  Str.  783. 
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error  hath  intervened  '*  ad  grave  damnum"  of  J.  A.  Leclerc  alone,  M.  T.  1865. 
out  of  some  thirteen  defendants,  when  it  should  have  been  "  ad 
grate  damnum  ipsorum*^  which  is  bad :   Ginger  v.  Cowper  and 
Miles  {a).     This  is  the  first  fatality  in  these  proceedings.     Ben- 
jamin Leclerc  joined  J.  A.  Leclerc   in  the   assignment  of  error 
filed  the  25th  of  June.     They  state  that  they  were  both  under 
twenty-one  years  of  age  in  1852,  and  pray  a  total  reversal  of  the 
judgment  below,  and  that  they  may  be  restored  to  their  rights; 
omitting  all  allusion  to  the  other  twelve  defendants.     If  the  judg- 
ment below  is  to  be  reversed,  it  should  be  reversed  only  so  far 
as  John  A.  and  Benjamin  Leclerc  are  concerned.     It  is  laid  down 
in  3  Bae.  Abr,^  tit  Error  (K),  p.  105,  that  a  defendant  in  ejectment 
cannot  assign    for  error,   that,   being  an  infant,  he  appeared  by 
attorney.     At  Common  Law  there  is  no  inconsistency  in  a  judg- 
ment being  entered  against  certain  defendants  while  proceedings 
remain  pending  against  others.   Judgment  against  the  casual  ejector 
bound  all  the  defendants  in  ejectment  who  had  been  served,  and 
who  had  not  taken  defence ;  yet  a  pending  action  might  proceed 
against  such  defendants  as  had  taken  defence.     The  plea  of  in  nulla 
ett  erratum  admits  that  .the  record  is  perfect;  therefore,  while  error 
in  law,  which  taints  the  whole  record,  cannot  be  severed,  error  in 
fact,  as  here,  upon  a  judgment   in  ejectment   being   outside   the 
record,  can  be  severed :   Vavasor  v.  Faux  {b) ;  Ratcliff  v.  Bur^ 
ton  (c) ;  Green  v.  Walker  {d).     If  an  ejectment  be  brought  for  a 
mansion-house<,  lands  and  bog,  and  if  all  the  defendants  are  served 
save    one,   and  if  he,   an   infant,   holding  one  acre,   appears   by 
attorney,  judgment  against   the  casual  ejector   binds  all  the  de- 
fendants.    But,  if  the  judgment  be  reversed  by  the  infant  defendant 
upon  error  in  fact,  the  reversal  as  to  his  own  acre  will  not  operate 
as  a  general  avoidance.     "  If  an  infant  and  one  of  full  age  join  in 
"a  fine,  and  the  infant  after  brings  error  for  the  reversal  thereof, 
"  it  shall  be   reversed  quoad  the  infant  only :"  Bac.   Abr,,   tit. 
Error  (M)  ;  The  Earl  of  Clanrickarde^s  case  {e) ;  Parker  v.  LaW' 


(a)  2  Lord  Bay.  1403. 
(c)  Cas.  temp.  Hard.  127. 


(6)  1  Wilfl.  88. 

(rf)  2  Lord  Bay.  891. 


(e)  Hobart,  278. 
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M.  T.  1865.  rence  (a).  A  special  partial  defence  to  an  ejectment  for  non- 
xc  eguer.  payment  of  rent  may  be  taken :  1  Ferg.  Prae.,  p.  590.  Where  a 
judgment  is  entire,  or  on  a  single  count,  or  for  error  in  law,  it 
cannot  be  severed,  but  must  be  reversed  entirely :  Bird  v.  Orms  (b) ; 
Lloyd  V.  Peane  (e) ,  2  Tidd  's  PraCj  8th  ed.,  p.  1 236  ;  Everard  v.  ^ 
PcUerson  (</) ;  Rex  v.  Marlborough  («). 

The  rule  of  law  laid  down  in  the  cases  last  cited  is,  that  a  judg- 
ment being  an  entire  thing,  must  be  reversed  entirely ;  but  that 
when  a  judgment  is  not  entire  and  single  in  its  nature — when  there 
are  several   subject-matters   affected  by  the  judgment — when  the 
error  affects  one  only  of  several  defendants,  who  are  not  injured 
by  the  error  of  which  he  complains — the  judgment  may  be  severed 
and  reversed,  as  to  one  or  several  of  many  defendants.     On  these 
grounds  these  proceedings  in  error  are  bad.      First ;  the  sei.  fa. 
ad  audiendum  errores  concludes  "  ad  grave  damnum  "  of  one  de- 
fendant only,    when   it  should   have   alleged   that   all  of  thirteen 
defendants  had  been  aggrieved.     Secondly ;  the  assignment  of  error, 
which  is  substituted   for  the  old   writ  of  error,  is  in  the  name  of 
only  one  defendant — it  should  be  in  the  name  of  all.     Thirdly ;  the 
assignment  of  error  is  by  two  defendants.     How  can  the  refusal  of 
the  other  defendants  to  join  in  these  proceedings  be  proved  to  the 
Court?    ^ot  hj pais  surely.    Therefore  the  other  defendants  should 
have  been  summoned  and  severed. 


Dowse  (with  whom  was  •/.  A.  Byrne\  for  the  plaintiffs  in  error. 

In  the  169th  section  of  the  Common  Law.  Procedure  Act  the 
words  '*  writ  of  error"  are  used  as  comprehending  both  error  in  faet 
and  error  in  law.  The  175th  section  must  apply  to  both  forms  of 
error ;  otherwise  the  179th  section,  in  which  alone  the  phrase 
"error  in  fact  "first  occurs,  is  the  only  section  which  deals  with 
the  procedure  for  error  in  fact.  Admitting  that,  when  the  words 
"error  in  law"  occur  at  the  beginning  of  a  section,  as  in  the 
170th,   17 1st,  and  173rd,  they  govern  the  whole  section,  '^ error" 

(a)  Hobart,  70.  (6)  Crp.  Jac.  289. 

(c)  Cro.  Jac.  424. 
{d)  6  Taunt.  645 ;  S.  C,  2  Marsh.  308.     (e)  Cro.  Jac.  30SL 
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timpiieiier,  as  used  in  the  175th  section,  must  include  both  error  in  M.  T.  1865. 
Uw  and  in  fact.      Why  should   the   Legislature  abolish  by  that 
section  summons  and  severance  in  the  case  of  error  in  law,  and  not 
in  error  in  fact  also  ?      The  meaning  of  the  l76th  section  is,  that  a 
suggestion  of  error  is  sufficient ;  and,  although  there  may  be  no 
suggestion  of  error  on  this  record  (since  it  is  not  settled  what  a 
suggestion  is),  there  appears  upon  the  record  wh^t  amounts  to  a 
suggestion.     There  is  nothing*  in  the  175th  section  to  show  that  it 
is  necessary  to  state  upon  the  face  of  the  proceedings  in  error  that 
thirteen  out  of  the  fourteen  defendants  have  refused  to  proceed  in 
error.     Prima  facie  all  the  defendants  should  join  in  assigning 
error.    In  all  the  cases  cited  on  the  other  side  as  to  non-joinder 
of  all  the  defendants,  all  the  defendants  had  the  same  ground  of 
complaint,  and  were  all  equally  aggrieved  by  the  judgment.      Here, 
of  the  fourteen  defendants,  John  A.  and  Benjamin  Leclerc  are  the 
only  persons  aggrieved.     The  grievance  inflicted  is  the  foundation 
of  the  writ  of  error :  2  Tidd's  Prae.^  8th  ed.,  p.  1188.    If  Vifeme 
covert  bring  error  the  husband  must  join,  otherwise  the  husband 
might  be  aggrieved  by  losing  the  society  of  his  wife ;  and  in  case  of 
action  brought  against  9k  feme  covert  and  others,  they  may  all  join 
with  the  husband  in  bringing  error :  2  Tidds  Prac,  p.  1 1 89 ;  1  RolL 
Abr.f  p.  748  (18).     Therefore  the  rule  that  all  the  defendants  must 
join  in  error  does  not  apply  where  the  defendants  who  have  joined 
were  not  aggrieved,  and  where  those  two  only  who  were  aggrieved 
have  taken  proceedings.     Several  writs  of  error  cannot  be  brought 
by  the  other  defendants,  who  have  no  further  remedy.     The  defend- 
ants in  error  should  have  moved  to  quash  these  proceedings  for 
oon-joinder.     Their  opposition  is  now  too  late :  Laroche  v.  Wae- 
borough  (a)  ;  M^Namara  v.  Fisher  (6).     The  defendants  who  have 
not  joined  can  never  take  proceedings  in  error ;  for  they  are  barred 
by  the  166th  section  of  the  Common  Law  Procedure  Act  1853,  as 
six  years  have  elapsed  since  the  judgment  against  them  was  entered. 
The  other  defendants  are  disqualified  by  the  statute  ;  therefore 
they  need  not  be  joined  in  the  assignment  of  error :  Oliver  v. 


(a)  2  T.  Bep.  737. 


(6)  8  T,  Rep.  302. 
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Exchequer, 

after  judgment ;  error  was  brought  by  the  other  defendant;  and  the 

objection  on  the  ground  of  non -joinder  was  overruled,  because  the 
writ  as  to^  the  other  defendant  was  determined  by  the  outlawry. 
The  other  defendants  cannot  bring  error,  unless  the  defendant  in 
error  permits  them  to  do  so  by  not  pleading  the  statute  in  bar: 
2  TidfTs  Prac,  9th  ed.,  p.  1196;  Higgs  v.  Evans {b).     Since  the. 
reason  of  the  rule  that  all  the  defendants  should  join,  viz.,  to  prevent 
a  multiplicity  of  writs  of  error,  does  not  apply  in  this  case,  it  is  not 
necessary  that  all  the  defendants  should  join.     This  objection  should 
have' been  taken  before  the  set,  fa,  issued.     The  plea  of  in  nulio  est 
erratum  admits   the   record  to  be   perfect :  Jaques  v.  Casar  (c). 
Therefore  the  objection  by  the  defendant  in  error  cannot  be  sus- 
tained.     The   defendant   in   error   should    have   moved  to  qnash 
the  assignment  of  error.     If  proceedings  in  error  are  framed  incor- 
rectly, they  are  defective  from  the  inception.      The  proceeding  to 
error  is  now  a  step  in  the  cause  by  the  169th  section  of  the  Common 
Law  Procedure  Act  of  1863.     By  the  231st  section  of  that  Act,  this 
Court  has  full  power  to  amend  these  proceedings  in  error,  by  adding, 
if  they  think  fit,  the  other  defendants  as  plaintiffs  in  error.     It  is 
admitted,  on  the  other  side,  that  this  judgment  can  be  partial)/ 
reversed,  as  far  as  relates  to  the  two  plaintiffs  in  error ;  therefore  it 
can  be  reversed  in  toto.     A  judgment  against  several  defendants 
being   entire,   shall   be  reversed   for   the   infancy  of  one,  if  thej 
appeared  by  attorney,  for  the  judgment  is  entire:  Beecher^s  case(d). 
In'' the  , first  place,  the  defendant  in  error  should  have  raised  this 
objection  before  joinder  in  error,  and  plea  of  in  nulla  est  erratum: 
Andrews  v.   Cromwell  (e).      Secondly ;  the  objection  they  allege 
does   not  appear   upon   the   record  ;    therefore   the    Court  cannot 
examine  into  it.      The  I69th  section  abolishes  writs  of  error  in 
law  and  fact.     The  176th  and  177th  sections  of  the  Common  Law 
Procedure  Act  1853  deal  with  both  error  in  law  and  error  in  fact: 
the  179th  section  deals  partially  with  error  in  fact;  it  concludes 


(a)  1  Lord  Ray.  691. 
(fi)  2  Wms.  Saund.  101/. 

(OCro.EliE,  891, 


C6)  2  Str.  837. 

(d)  8  Coke,  256,  note. 
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with  an  enactment  (a)  "that  the  same  proceedings  may  be  had  M.  T.  1865. 
"  thereafter  as  heretofore  had  after  the  service  of  the  rule  for  allow- 
'*  ances  of  a  ^rit  of  error  in  fact." 

Sammons  and  severanc^e  are  abolished  by  the  175th  section.  It 
is  laid  down  in  Lush's  Practice,  3rd  ed.,  p.  660,  that  one  of  several 
against  whom  judgment  has  been  given  may  now  take  proceedings 
under  the  section  in  the  English  Procedure  Act,  which  is  identical 
with  the  175th  of  the  Irish  Act.  Then,  as  summons  and  severance 
are  abolished,  and  no  substitute  is  provided,  omnia  rite  actaprcBSt^ 
mmUur,  since  no  motion  was  made  to  quash  these  proceedings  at 
their  inception. 

In  the  third  place,  the  objection  taken  by  the  defendants  in  error 
has  no  foundation  in  law;  for  the  proceedings  in  error ^ay  be 
amended  under  the  231st  section  of  the  Common  Law  Procedure 
Act :  2  LusKs  Practice,  3rd  ed.,  pp.  659|  683,  688.  A  writ  of  error 
has  been  amended  even  upon  a  motion:  Verelst  v.  Rafael (b); 
BeecKer's  case  (c) ;  Sympson  v.  Jtucon  {d) ;  Rex  v.  Marlborough  {e) ; 
Castledine  v.  Mundy(f)\  2  Wms.  Saund.,  101,  BB SS. 


Maodonogk,  in  reply. 

This  objection  to  the  proceeding  in  error  has  not  been  taken  too 
late;  for,  after  iu  nullo  est  erratum  has  been  pleaded,  the  Court 
may  look  at  the  record  for  their  own  satisfaction :  2  TidcTs  Prac, 
9th  ed.,  p.  1174.  The  objection  does  appear  on  the  face  of  the 
record;  for  the  judgment  was  given  against  fourteen  defendants, 
and  only  one  of  them  at  first,  and  subsequently  two,  bring  error. 
The  Statute  of  Limitations  must  be  pleaded  by  the  166th  section. 
Summons  and  severance  must  have  followed  the  allowance  of  a 
writ  of  error  formerly,  and  must  now  follow  of  the  lodgment  of  a 
memorandum  of  error.  In  writs  of  error  coram  nobis — t.  e^  error 
in  fact — the  facts  were  to  be  decided  by  a  jury ;  in  writs  of  error 
in  law  the  facts  were  concluded ;  therefore  the  Common  Law  must 
remain  in  practice  so  far  as  regards  error  in  fact.     The  Legislature 


(a)  8  Ck>ke,  256  note ;  Cro.  Eliz.  891. 
(0  8  Coke,  258. 
(e)  Cro.  Jac.  303. 
VOL.  17 


(6)  Cowp.  425. 
(<0  Cro.  Jac.  699. 
09  4  B.  &  Aid.  90. 
47  L 
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'—   y  ■  1.^'     summons  and  severance  in  error  in  law.      The  first  step  was  the 

C SKENE 

allowance  of  the  writ  of  error — then  the  assignment  of  error  in 
LECLEBC.  fact.  The  next  step  was  a  declaration.  The  175th  section  does 
not  apply  to  error  coram  nobis  ;  therefore  summons  and  severance 
in  error  in  fact  is  not  abolished.  Form  No.  13  in  the  schedaleto 
the  Common  Law  Procedure  Act  1853  clearly  applies  only  to  error 
in  law ;  it  is  not  traversable :  and  summons  and  severance  is  not 
necessary  in  case  of  error  in  law.  The  Court  cannot  amend  the 
proceeding  in  error :  Ratcliff  v.  Burton  (a).  The  fact  that  the 
other  defendants  declined  to  be  put  on  the  record  cannot  now  be 
added  to  the  record:  the  plaintiffs  in  error  have  not  filed  any 
suggestion  of  the  refusal  of  the  other  defendants  to  join ;  but  they 

• 

have  assigned  error  in  fact  at  Common  Law. 

£    T     1866  FiTZOERALD,  B. 

May  A.  Xhis  is  a  proceeding  in  error  in  fact,  upon  a  judgment  in  eject- 

ment, obtained,  in  the  year  1851,  by  the  plaintiff  against  fourteen 
defendants.  The  ejectment  was  for  non-payment  of  rent ;  and  the 
judgment  was  by  default.  The  assignment  of  error  is  by  two  only 
of  the  fourteen  defendants.  The  defendant  in  error,  who  is  the  son, 
heir-at-law,  executor,  and  devisee  of  the  plaintiff  in  ejectment,  has 
pleaded  tit  nullo  est  erratum  ;  the  error  assigned  being  that  the  two 
parties  so  assigning  error  appeared  in  the  action  by  attorney,  they 
being  respectively  then,  and  also  at  the  time  of  giving  of  the  judg- 
ment, infants  under  the  age  of  twenty-one  years..  The  case  having 
been  set  down  for  argument  in  the  usual  way,  at  the  hearing,  and 
after,  argument  on  the  merits,  an  objection  was  taken  on  the  part  of 
the  defendants  in  error,  that  the  assignment  of  error  by  two  only  of 
fourteen  defendants,  not  appearing  to  have  any  authority  to  proceed 
alone,  is  a  nullity,  and  must  be  so  treated. 

The  case  of  Andrews  v.  Lord  Cromwell  (6)  seems  to  be  an 
authority  that,  before  the  Common  Law  Procedure  Act  1853,  such 
an  assignnient  of  error  would  have  been  dealt  with  as  null  and  void. 
Previous  to  the  Common  Law  Procedure  Act  error  was  brought 

(a)  Cas.  itmp.  Hard.  127.  W  Gro.  Elic.  892. 
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bj  suing  out  of  Chancery  an  original  writ  directed  to  the  Court  in  E.  T.  1866. 

Egehefuer. 
whose  proceeding  error  was  alleged,  and  direqting  either  that  Court 

to  examine  the  errors,  or  directing  a  removal  of  the  record  to  some 
Superior  Court  for  the  purpose  of  examination.  In  the  former  case  it 
was  called  a  writ  of  error  coram  nohis^  or  coram  vobis  ;  in  the  latter 
it  was'  called  a  writ  of  error  generally,  or  in  law.  The  writ  was 
the  commission  or  authority  to  the  Court  in  which  it  was  returnable 
to  examine  the  error;  and  for  that  reason  it  was  not  amendable 
(except  when  otherwise  provided  by  statute)  by  the  Court  to  which 
it  gave  authority.  There  can  be  no  doubt  that  in  the  case  of  a 
judgment  by  the  plaintiff  against  several  defendants,  a  writ  of  error 
must  have  been  brought  in  the  names  of  all  the  defendants,  unless 
indeed  some  had  died,  in  which  case  the  writ  ought  to  have  alleged 
their  deaths.  The  writ  of  error,  having  been  obtained  in  Chancery, 
was  brought  to  the  proper  officer  of  the  Court  in  which  the  judg- 
ment was  given,  and  a  note  or  certificate  of  allowance  of  the  writ  of 
error  was  obtained  from  him  and  served  on  the  opposite  parties.  '  In 
error  coram  vohis^  in  which  there  was  no  transmission  of  the  record, 
the  most  material  proceeding  was  the  assignment  of  error.  If 
the  writ  of  error,  though  brought  in  the  name  of  all  the  defendants, 
was  in  point  of  fact  sued  out  by  one  or  some  only,  then,  if  the 
others  declined  to  join  in  the  assignment  of  error,  a  proceeding 
called  summons  and  severance  took  place,  by  which  the  parties  so 
declining  were  summoned,  their  refusal  was  recorded,  and  there  was 
an  order  that  the  parties  desiring  to  proceed  in  error  should  proceed 
alone,  and  they  might  alone  then  proceed  to  assign  error. 

Before  the  Common  Law  Procedure  Act  1853  it  would,  therefore, 
seem  that,  in  a  case  like  the  present — first ;  the  writ  of  error  must 
have  been  brought  in  the  names  of  all  the  defendants.  If  not  so 
brought,  the  authorities  show  that  the  Court  in  which  the  error  was 
examinable  would  have  quashed  the  writ,  and  that  the  defect  was 
not  amendable.  Secondly ;  that  to  warrant  an  assignment  of  error 
by  some  only  of  the  defendants,  there  must  have  been  a  regular 
proceeding  by  summons  and  severance.  If  the  writ  was  in  the 
name  of  all,  the  writ  could  not  be  quashed,  because  the  writ  was 
right.    In  the  case  of  Andrews  v.  Lord  Cromwell  the  writ  was 
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M.  T.  1865.  intended  to  abolish   writs  of  error  issuing  out  of  Chancery,  and 
'— i  y  ■■»*     summons  and  severance  in  error  in  law.      The  first  step  was  the 
allowance  of  the  writ  of  error — then  the  assignment  of  error  in 
LECLEBC.     fact    The  next  step  was  a  declaration.    The   175th  section  does 
not  apply  to  error  coram  nobis  ;  therefore  summons  and  severance 
in  error  in  fact  is  not  abolished.     Form  No.  13  in  the  schedule  to 
the  Common  Law  Procedure  Act  1853  clearly  applies  only  to  error 
in  law ;  it  is  not  traversable :  and  summons  and  severance  is  not 
necessary  in  case  of  error  in  law.     The  Court  cannot  amend  the 
proceeding  in  error :   Rateliff  v.  Burton  (a).      The  fact  that  the 
other  defendants  declined  to  be  put  on  the  record  cannot  now  be 
added  to  the  record:   the  plaintiffs   in   error  have   not  filed  aoj 
suggestion  of  the  refusal  of  the  other  defendants  to  join ;  bat  tbej 
have  assigned  error  in  fact  at  Common  Law. 

£    T     1Sfi6  FlTZOEBALD,  B. 

May  A.  Xhis  is  a  proceeding  in  error  in  fact,  upon  a  judgment  in  eject- 

ment, obtained,  in  the  year  1851,  by  the  plaintiff  against  fourteen 
defendants.     The  ejectment  was  for  non-payment  of  rent ;  and  the 
judgment  was  by  default.     The  assignment  of  error  is  by  two  only 
of  the  fourteen  defendants.     The  defendant  in  error,  who  is  the  son, 
heir-at-law,  executor,  and  devisee  of  the  plaintiff  in  ejectment,  hu 
pleaded  in  nullo  est  erratum  ;  the  error  assigned  being  that  the  two 
parties  so  assigning  error  appeared  in  the  action  by  attorney,  they 
being  respectively  then,  and  also  at  the  time  of  giving  of  the  jadg- 
ment,  infants  under  the  age  of  twenty-one  years..    The  case  having 
been  set  down  for  argument  in  the  usual  way,  at  the  hearing,  and 
after,  argument  on  the  merits,  an  objection  was  taken  on  the  part  of 
the  defendants  in  error,  that  the  assignment  of  error  by  two  only  of 
fourteen  defendants,  not  appearing  to  have  any  authority  to  proceed 
alone,  is  a  nullity,  and  must  be  so  treated. 

The  case  of  Andrews  v.  Lord  Cromwell  (b)  seems  to  be  an 
authority  that,  before  the  Common  Law  Procedure  Act  1853,  soeh 
an  assignnient  of  error  would  have  been  dealt  with  as  null  and  void. 
Previous  to  the  Common  Law  Procedure  Act  error  was  broagbt 

(«)  Cas.  ttmp.  Hard.  127.  (*)  Cro.  Ells.  692. 
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bj  suing  out  of  Chancery  an  original  writ  directed  to  the  Court  m  E.  T.  1866. 

Eseeheguer. 
whose  proceeding  error  was  alleged,  and  direqting  either  that  Court 

to  examine  the  errors,  or  directing  a  removal  of  the  record  to  some 

Superior  Court  for  the  purpose  of  examination.  In  the  former  case  it 

was  called  a  writ  of  error  coram  nobis,  or  coram  vohis  ;  in  the  latter 

it  was' called  a  writ  of  error  generally,  or  in  law.      The  writ  was 

the  commission  or  authority  to  the  Court  in  which  it  was  returnahle 

to  examine  the  error;  and  for  that  reason  it  was  not  amendable 

(except  when  otherwise  provided  by  statute)  by  the  Court  to  which 

it  gave  authority.     There  can  be  no  doubt  that  in  the  case  of  a 

judgment  by  the  plaintiff  against  several  defendants,  a  writ  of  error 

must  have  been  brought  in  the  names  of  all  the  defendants,  unless 

indeed  some  had  died,  in  which  case  the  writ  ought  to  have  alleged 

their  deaths.     The  writ  of  error,  having  been  obtained  in  Chancery, 

was  brought  to  the  proper  officer  of  the  Court  in  which  the  judg- 

ment  was  given,  and  a  note  or  certificate  of  allowance  of  the  writ  of 

error  was  obtained  from  him  and  served  on  the  opposite  parties.    In 

error  coram  vobis,  in  which  there  was  no  transmission  of  the  record, 

the  most  material  proceeding  was   the  assignment  of  error.     If 

the  writ  of  error,  though  brought  in  the  name  of  all  the  defendants, 

was  in  point  of  fact  sued  out  by  one  or  some  only,  then,  if  the 

others  declined  to  join  in  the  assignment  of  error,  a  proceeding 

called  summons  and  severance  took  place,  by  which  the  parties  so 

declining  were  summoned,  their  refusal  was  recorded,  and  there  was 

an  order  that  the  parties  desiring  to  proceed  in  error  should  proceed 

alone,  and  they  might  alone  then  proceed  to  assign  error. 

Before  the  Common  Law  Procedure  Act  1853  it  would,  therefore, 

seem  that,  in  a  case  like  the  present — first ;  the  writ  of  error  must 

have  been  brought  in  the  names  of  all  the  defendants.    If  not  so 

brought,  the  authorities  show  that  the  Court  in  which  the  error  was 

examinable  would  have  quashed  the  writ,  and  that  the  defect  was 

not  amendable.    Secondly  ;  that  to  warrant  an  assignmenrt  of  error 

by  some  only  of  the  defendants,  there  must  have  been  a  regular 

proceeding  by  summons  and  severance.    If  the  writ  was  in  the 

name  of  all,  the  writ  could  not  be  quashed,  because  the  writ  was 

right.    In  the  case  of  Andrews  v.  Lord  Cromwell  the  writ  was 
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E.  T.  1866.  right  in  this  respect;  and  it  was  on  another  ground  altogether  that 
'     it  was  quashed ;  but  it  was  distinctly  held  that,  though  the  writ 
was  good,  the  assignment  without  summons  and  severance  was   a 
nulb'ty. 

By  the  169th  section  of  the  Common  Law  Procedure  Act  1853,  a 
writ  of  error  is  abolished ;  and  it  is  provided,  that  a  proceeding  in 
error  shall  be  a  step  in  the  cause  in  which  error  is  supposed.  The 
l79th  section  provides,  ''That  either  party  alleging  error  in  fact 
"  may  deliver  to  the  Master  of  the  Court  a  memorandum  in  writing 
''|in  the  form  No.  14,  contained  in  the  schedule  B  to  this  Act 
*'  annexed,  or  to  the  like  effect,  entitled  in  the  Court  and  cause,  and 
*'  signed  by  the  party  or  his  attorney,  alleging  that  there  is  error 
''in  fact  in  the  proceedings;  together  with  an  affidavit  of  the 
"matter  of  fact  in  which  the  alleged  error  consists;  whereupon 
"  the  Master  shall  file  such  memorandum  and  affidavit,  and  deliver 
"  to  the  party  lodging  the  same  a  note  of  the  receipt  thereof:  and  a 
"copy  of  such  note  and  affidavit  may  be  served  on  the  opposite 
"  party  or  his  attorney ;  and  such  service  shall  have  the  same  effect, 
"  and  the  same  proceedings  may  be  had  thereafter  as  heretofore  had, 
"  after  the  service  of  the  rule  for  allowance  of  a  writ  in  error  in 
"  fact."  The  writ  of  error  is  abolished,  and  the  first  proceeding  in 
error  is  a  memorandum  of  error ;  that  given  in  the  case  of  error  in 
law  by  the  170th  section ;  that  given  in  the  case  of  error  in  fact 
by  the  section  just  stated. 

I  confess  it  appears  to  me  that^  the  memorandum  in  error  need 
not  purport  to  be  the  memorandum  of  all  the  defendants,  bat  only  of 
those  who  intend  at  all  events  to  allege  error.  It  must  be  entitled 
in  the  cause,  and  therefore  must  show  who  all  the  defendants  are; 
tnit,  as  it  must  be  signed  by  the  parties  whose  allegation  it  is,  or  their 
attorney,  I  do  not  see  how  it  can  be  made,  even  in  form,  the 
allegation  of  those  who  do  not  sign  it  by  themselves  or  their 
attorney.  There  is  a  great  difference  in  this  respect  between  the 
writ  of  error,  which  was  in  the  nature  of  a  new  action,  and  the 
memorandum  of  error,  which  is  a  step  in  the  cause. 

I  am  disposed  to  think,  therefore,  that  the  objection  which  would 
have  applied  to  a  writ  of  error — viz.,  that  it  was  not  brought  io  the 
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Dames  of  all  the  defendants — will  not  apply  to  the  memorandum  of  E.  T.   1866. 

error,  which  is  an  allegation  requiring  the  signature  of  the  parties 

making    it,  or   their  attorney.      But    the   matter  of  substance — 

viz^  the   binding   of  the   other   defendants — remains    still    to    be 

disposed  of.    And  assuming  the  true  meaning  of  the  n^ih  section  of 

the  Common  Law  Procedure  Act  to  be,  that  all  proceedings  in  error 

in  fact,  after  service  of  the  receipt  of  the  memorandum  in  error, 

shall  be  the  same  as  they  were  in  error  in  fact  before  the  Common 

Law  Procedure  Act  after  service  of  the  rule  of  allowance,  I  cannot, 

I  confess,  see  how  the  proceeding  by  summons  and  severance,  in 

order  to  warrant  an  assignment  of  error  by  some  defendants,  can  be 

dispensed  with.     The  other  defendants  who   will   be  bound  must 

have  an  opportunity  of  electing  whether  they  will  or  will  not  join  in 

the  assignment  of  error.     Unless  named  in  the  writ  of  error,  which 

was  in  the  nature  of  a  new  action,  they  would  not  have  been  bound 

at  all;  but  the  proceeding  in  error  being  now  in  the  cause  itself, 

they  necessarily  must  be  bound,  and  surely  cannot  be  bound  without 

notice. 

I  shall  now  state  the  mode  of  proceeding  actually  adopted  in  the 
case  before  us.  It  seems  that  the  plaintiff  in  ejectment  had  died 
after  judgment,  and  the  first  proceeding  taken  was  to  issue  out 
of  this  Court  a  scire  facias  ad  audiendum  errores  directed  to  the 
present  defendant  in  error,  as  the  son,  heir,  executor,  and  devisee  of 
the  deceased  plaintiff,  and  commanding  him  to  be,  in  Court  on  the 
10th  of  June  1865.  The  next  proceeding  by  the  plaintiff  in  error 
was  the  delivering  and  filing  of  a  memorandum  in  error :  that  docu- 
ment is  entitled  in  the  original  cause,  and  it  contains  the  very  words 
given  in  the  schedule  to  the  Common  Law  Procedure  Act,  except 
that  instead  of  saying  *'  the  defendant "  it  says  "  the  defendant 
John  Andrew  Leclerc,  by  whom  this  proceeding  in  error  is  brought." 
If  I  be  correct  in  the  view  I  take  of  the  I79th  section,  it  is  in  this 
respect  unobjectionable. 

The  next  proceeding  is  the  assignment  of  error.  The  assignment 
of  error  purports  to  be  made  not  only  by  the  defendant  who 
delivered  and  filed  the  memorandum,  but  by  another  defendant; 
without,  however,  showing  in  any  way  how   the  remaining  de- 
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E.  T.  1866.  fendanls  have  been   dealt  with;  nor,  so  far  as  I  can  see,  was 
xe  equer.      Q^^^j^j^g  ^^  fg^^  ^^^^  ^^  relation  to  them.     To   this   assignment 
GREENE      ^^  error  the  defendant  in  error  has  pleaded  in  nn/Zb  est  erratum: 
LECLBBC.     but  it  appears  to  me  that  the  assignment  of  error  by  two  onlj  of 
the  defendants  is  wholly  unwarranted  by  the  record.     I  think  that 
assignment  of  error  must  be  treated  as  a  nullity;  and  I  think  it 
must  be  so  treated  whether,  as  was  argued,  the  I75th  section  of  the 
Act  applies  to  the  case  of  error  in  fact,  or  whether  it  does  not. 
I  acknowledge  that  there  seems  to  me  the  greatest  difficulty  in 
applying  the  language  of  that  section  to  the  case  of  error  in  fact; 
but,  even  if  it  can  properly  be  so  applied,  the  only  effect  would  be 
to  render  the  particular  proceeding  by  summons   and   severance 
unnecessary,  and  which  indeed  may  strictly  be  inapplicable  to  what 
is  not  a  new  action  :  but  the  175th  section  itself  would  still  seem  to 
me  to  render  it  necessary  that  the  record  must  in  some  way,  bj 
suggestion  or  otherwise,  show  that  the  other  defendants  declined  to 
join  in  the  assignment  of  error,  or  had  an  opportunity  of  electing 
so  to  do. 

Treating  the  assignment  in  error  as  a  nullity,  the  question  arises 
of  what  we  ought  to  do.  It  must,  in  my  opinion,  be  set  aside. 
And  it  seems  to  me  that  we  cannot  allow  anything  to  stand  upon 
the  memorandum  of  error  except,  perhaps,  the  appearance  of  the 
defendant  to  the  writ  of  scire  facieu. 

Having  regard  to  the  mode  and  stage  at  which  the  objection  has 
been  taken,  I  think  there  ought  to  be  no  costs,  more  particnlarlj 
as  the  mode  of  proceeding  under  the  Act  of  Parliament  is  anything 
but  clear  from  the  statute,  and  this  is  the  first  case  which  has  been 
brought  under  our  notice. 
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THE  HON.  W.  H.  A.  FIELDING  and  FRANCIS  R.  BACON. 

Nov.  17. 

This  was  an  action  for  assault  and  false  imprisonment.    It  appeared  ^^^^  ^    ^^ 

action    for 

that  the  plaintiff  was  an  officer  in  the  United  States  army,  and  had  false  imprison- 

,  ment,    that 

been  imprisoned,  under  the   Habeas   Corpus    Suspension  Act,  in  the   action  is 

brought 
Moantjoj  Prison,  and  had  been  thence  removed   by  the  military  against  de- 
authorities  to  be  tried  by  Court-martial.     On  the  Court-martial  he  f^^  ^v^  ^qq^ 
was  acquitted,  and  then   he  was   again   imprisoned  in  Mountjoy  (^ye^r'^or 
Prison,  under  the  Habeas  Corpus  Suspension  Act.     This .  action  ^^^^fV^^Mi 

was  against  the  Assistant  Adjutant- General  of  the  Forces,  Dublin  lijwy  Prison 
°  •*  ofA.,dnl7Con- 

Diatrict,  an^  the  Governor  of  the  Military  Prison  Arbour-hill ;  and  «titnted,  &c, 

under  the  Acts 

the  offences  complained  of  were,  the  taking  the   prisoner  out  of  for   the    time 

being  in  force 

Mountjoy  Prison   and   keeping   him   in    military  custody   for   the  for   punishing 

mutiny,   &c. , 

purposes  of  the  said  Court-martial.     The  defendant  Fielding  simply  and  in  relation 

_    ,  .11.         rmyt      <!  /»     1        -r^  i     ,    ,   to  the  custody 

traversed  the  averments  in  the  plaint.    1  he  defendant  Bacon  pleaded  and  imprison- 

tbe  following  defence : — ^*  That  the  action  is  brought  against  him  plaintiff  as  a 

"solely  for  acts  done  by  hiiri  as  Governor  or  Provost- Marshal  of  fender'^with 

"the  Military  Prison  of  Arbour- hill  in  the  city  of  Dublin,  duly  con-  fend^^^M^such 

"  stitated  and  maintained  under  the  Acts  of  Parliament  for  the  time  Governor  and 

Provost- Mar- 

"being  in  force  for  punishin^r  mutiny  and  desertion,  and  for  the  ?***^»   *°^  ^^ 
®  r  o  ^  further      says 

"better  payment  of  the  army  and  their  quarters,  and  in  relation  Jthat  he  is  not 

guilty, 
"to  the  custody  and  imprisonment  of  the  plaintiff  as  a  military       Held'—Th?^ 

"offender  with  and  by  the  defendant  as  such  Governor  or  Provost-  be\mended\y 

"  Marshal ;  and  he  further  says  that  he  is  not  guilty,  and  therefore  JJ^^idu^' 

"be  defends  the  action."  ment.  and  say- 

ing "that  de- 
fendant pleads 
not  guilty  un« 

Butt  (with  him  0*Loghlen)  now  moved  to  set  aside  this  defence,  der    and    by 

virtue  of   the 

The  general  issue  has  been  abolished  in  this  country,  but  the  Mutiny  Act 

w    .  ^  .  •'^d  the  seve- 

AQtmy  Act  enables  any  one  to  plead  the  general  issue  for  anything  Acts  incorpc 

1  rated   there- 

^ne  under  the  Mutiny  Act.    That  Act  makes  no  exception  of  the  with." 
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M.  T.  1866.  Irish   practice:  29   Fife.,   c.    9i   s.   89-      The   inducement  here    is 
quer.     embarrasing ;  it  was  never  intended  as  a  defence  to  the  action  ;    it 
is  only  an  introduction  to  show  how  the  defendant  was  entitled  to 
plead  the  general  issue.  My  first  objection  is,  that  "  not  guilty  **  is 
not  a  good  plea,  in  this  country.     Secondly,  that  if  it  is  a  good  plea 
the  defendant  ought  not  to  incumber  the  record  with  that  induce- 
ment.— [PiGOT,  C.  B.     It  is  rather  anomalous,  but  still  good  for 
you,  for   they   must   prove   the   inducement.] — Yes;   if  the  issue 
on    that    plea   whether    it   is   true   in   substance  and  in  fact    be 
accepted ;  but  I  do  not  know  whether  it  will  or  not*    Thirdly  ; 
this  plea  varies  from  the  direct  words  of  the  Mutiny  Act.    Let 
them  take  a  direct  issue  whether  these  acts  are  within  the  Mutiny 
Act  or  not.     The  real  meaning  of  the  statute  in  England  is,  that  the 
defendant  shall  be  enabled  to  give  certain  evidence  under  this  plea ; 
for  in  England  the  general  issue  exists  without  the  statute.      He 
merely  puts  in  the  margin  by  statute. — [Deast,  B.     Is  not  this 
matter  of  demurrer?] — I  think  not;  but  further,  he  has  avoided 
bringing  these  acts  within  the  meaning  of  the  Mutiny  Act,  so  every- 
thing might  be  found  for  him,  and  yet  our  case  might  be  quite  good. 
Why  does  not  he  say  that  the  action  is  brought  for  acts  done  under 
the  Mutiny  Act  ?     There  is  nothing  in  the  Mutiny  Act  to  authorise 
commitment  to  this  prison.     He  ought  to  have  said  that  the  acts 
were  done  in  pursuance  of  the  Mutiny  Act.     It  is  the  duty  of  the 
Government  to  set  aside  a  prison'  for  military  purposes,  under  the 
Act.    What  this  plea  amounts  to  is,  that  if,  under  any  circum- 
stances, the  defendant   takes  a  man  into  custody  *^as  a  military 
offender,"  he  is  entitled  to  plead  not  guilty  under  the  Act.     The 
defendant  is  not  entitled  to  the  plea  of  not  guilty.     Having  a  plea  he 
is  not  entitled  to,  he  must  be  dealt  with  accordingly. — [^Sullivam. 
This  is  clearly  then  a  case  for  demurrer.] — [Fitzgerald,  B.    We 
must  know  whether  this  inducement  is  part  of  the  plea.] — ''Not 
guilty"  is  a  sham  plea  unless  the  defendant  shows  he  is  entitled 
to  it. 


Sullivan^  HarruoHf  Murphy,  and  Boyd^  in  support  of  the  defence, 
were  not  called  on  as  to  the  first  point,  whetl\er  the  defendant  was 
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entitled  to  plead  the  general  issue. — [Pigot,  C.  B.     The  Common  M.  T.  1866. 

Law  Procedure  Act  is  suspended  by  the  Mutiny  Act  pro  hdc  vice, — 

Fitzgerald,  B.      The  statute  says  expressly  what  the  plea  shall 

be.] — The  general  rules  framed  under  the  Mutiny  Act  direct  that 

the  party  should  put  in  the  margin  '*  by  statute."     That  was   the 

coarse  adopted  in  Allen  v.  The  Duke  of  Cambridge.*     There  the 

pleadings  appear  with  the  words  *'  by  statute  "  in  the  margin.   Bacon 

says : — ^*  I  am  ^vernor  of  a  military  prison  ;  and  it  is  imprisonment 

'*  with  me  as  such  governor  that  is  complained  of,  and  to  that  I 

*^  plead  not  guilty."     It  is  never  the  practice  to  say  I  am  not  guilty, 

because  I  acted  under  a  particular  statute.    Richards  y.  Easto  (a) 

decides  that  I  might  say  '*not  guilty"  without  anything  else. — 

[Fitzgerald,  B.    It  is  a  necessary  part  of  your  defence  that  the 

statute  was  passed  since  the  Common  Law  Procedure  Act,  for  all  the 

preceding  Acts  giving  the  general  issue  were  repealed  by  that  Act, 

and  yon  should  not  say  '*not  guilty  by  statute,"  but  '*not  guilty"  by  a 

particular  statute  passed  since  a  particular  year.] — I  am  under  no 

obligation  to  add  that,  but  I  am  willing  to  add  it  thus,  say  "not 

guilty,*"  and  then  put  in  the  margin  the  Mutiny  Act  of  this  year. — 

[Fitzgerald,  B.     The  proper  course  then  will  be  to  set  aside  this 

plea PiooT,  C.  B.     What  are  your  difficulties  in  saying  that  you 

acted  under  the  statute?] — One  is,  that  there  is  a  question  how 
far  the  Mutiny  Act  incorporates  the  Articles  of  War. — [Pigot,  C.  B. 
Do  you  want  to  rely  on  the  Articles  of  War?] — The  plea  is  put 
in  in  pursuance  of  the  statute,  a  part  of  our  evidence  is  the  Articles 
of  War. — [Pigot,  C.  B.  Let  us  consider  the  state  of  the  record. 
Under  the  general  rule  in  England  will  this  not  be  incorporated? 
If  so  you  may  be  met  by  a  bill  of  exceptions.  It  will  allege  that 
yoQ  are  not  allowed  to  show  anything  but  a  denial  of  the  fact.] — 
Well,  to  show  our  difficulty,  I  may  mention  that  the  7  G.  4 
allows  the  general  issue,  and  we  may  have  to  rely  upon  that. — 


*  This  caM  is  referred  to  in  SimmouM  on  Court-martiaUt  p.  283,  6th  edition. 
CoodmI  dted  it  from  the  information  obtained  by  the  defendant  from  the 
Crown  in  England. 


(a)  15  M.  &  W.  244. 


VOL.  17. 


48  L 


i 
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M.  T.  1866.  [PiooT,  C.  B.    That  is  repealed.]^Bat  it  is  re-enacted  hj  the 

Exchequer. 

^-  -y      '     Mutiny  Act  of  this  year. 

MUEPHT 


FISLDINO. 


Per  Curiam. 

Strike  out  the  indacement,  and  then  say  that  yon  plead  "not 
guilty  "  under  and  by  virtue  of  the  Mutiny  Act  and  the  several  Acts 
incorporated  therewith. 

Defence  amended  accordingly. 


JAMES  MURPHY* 


HON.  W.  H.  A.  FIELDING  and  F.  K.  BACON.f 

Nov.  22. 

The    Coart  SuLLiVAN  (with  him  Harrison^  James  Murphy^  and  Boyd)  now 

BD^ldronn-  *PPl^®d  ^^  '^®  Court  for  an  order  to  postpone  the  trial  of  this  actioD. 

***'*°®*'  P?|j"  The  case  was  for  trial  at  the  next  After-sittings ;  and  it  appeared 

SomoneAfter-  ff^^^  ^h^  affidavits  of  Mr.  Roche,  defendants'  solicitor,   that  the 
sittings  to  ano-  ' 

ther,  where  it  plaintiff  had  been  arrested  by  the  defendant,  on  the  supposition  thst 
appears,  from 

the  affidavit  of  he  was  a  man  named  Lynch,  a  deserter  from  H.M.*s  81st  regiment 
defendant's  at- 
torney,   that    This  allegation  of  the  plaintiff's  identity  with  Lynch  would  be  part 
there  is  a  rea« 
sonable   pros-  of  the  defendants'  case,  but  the  81st  regiment  was  at  present  quar- 

^danu' being  tered  at  Gibraltar  ;  and,  consequently,  defendants  could  nit  procure 

delay^  to^pro-  ^^  necessary  witnesses  to  identify  the   prisoner.      The  affidarit 

^toesMs*^       stated,  on  information  and  belief,  that  if  the  trial  were  postponed 

l^da\  *does  ^^^'^^^^^  could  be  procured  amongst  the  soldiers  of  this  regiment 

not  specify  the  to  substantiate  this  case. 

witnesses,  nor 

the   particolar 

fiMts  they  are  expected  to  prove. 

*  See  this  case  reported  on  another  point,  supra,  p.  375. 

t  Before  the  Fall  Court. 
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Buit  (with  him  O'Loghlen). 

This  is  an  appUcatioQ  to  enable  the  defendants  to  look  for  evi- 
dence, rather  than  one  to  enable  them  to  prodace  evidence  which 
they  have.  Everything  was  done,  before  Murphy  was  brought 
to  Coart-martial,  to  ascertain  whether  he  was  a  deserter  or  not. 
The  man  was  imprisoned  for  months  by  military  authority ;  and  the 
military  authorities  had  all  that  time  to  make  out  evidence  on  this 
very  point.  Mr.  Roche  cannot  say  that  these  soldiers  have  any  evi- 
dence to  give ;  he  only  infers  that  they  have. — [Deast,  B.  These 
witnesses  may  be  for  the  purpose  of  showing  that  he  was  at  one  time 
a  soldier  in  the  British  army ;  not  that  he  is  the  man  Lynch  they 
supposed  him  to  be  at  the  Court-martial.]-^But,  further,  the  affidavit 
does  not  state  any  time  when  these  soldiers  will  be  ready :  it  ought 
to  state  when  the  witnesses  are  likely  to  be  here.— [Fitzgerald,  B. 
Is  it  not  enough  if  it  shows  reasonable  ground  to  expect  that  they 
will  be  produced  at  some  reasonable  time  ?]  — No ;  I  think  not ; 
Leeek,  p.  537 — **  In  the  former  case  it  must  be  stated  at  what  time 
they  will  be  ready.'' — [Fitzgerald,  B.  But  is  there  any  rule  that 
it  will  not  be  sufficient  if  the  Court  are  satisfied  upon  the  facts 
that  the  witnesses  will  be  forthcoming  within  a  reasonable  time  ?] — 
The  rule  is  founded  on  a  case  in  1  Wm.  Black.,  p.  486.  Further, 
the  affidavit  does  not  state  that  these  are  material  witnesses  to  the 
inquiry. 


M.  T.  1866. 
£xeheqiier. 

MURFHT 
FISLDIHG. 


O*£,oghien. 

The  defendants  here  are  really  the  military  authorities.  Why 
did  not  they  obtain  these  men  before  ?  It  is  only  six  days  from 
Gibraltar  to  Southampton.  They  might  be  here  yet  in  plenty  of 
time  before  the  close  of  the  After-sittings.  This  is  really  an  appli- 
cation for  delay. 

Murphy,  in  reply,  was  not  called  on. 
PlGOT,  C.  B. 

Motions  of  this  kind  are  not  to  be  determined  by  any  regard  to  a 
mle  of  law.  We  must  look  to  the  nature  of  the  transactions  out  of 
which  the  litigation  arisesi  and  to  the  peculiar  circumstances  of  each 
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M.  T.  1866.  case.    This  case  is  one  of  a  peculiar,  kind,  and  one  in  which  the 
'     plaintiff  is  quite  entitled  to  raise  the  question  which  is  to  be  tried  in 
the  action;  but  it  is  also  one  in  which  the  defendant  must  have  some 
latitude  for  his  defence.     His  defence  is,  that  any  person  who  ever 
was  in  the  army  would  be  liable  in  law  to  be  placed  in  the  position 
in  which  plaintiff  complains  that  he  was  placed  by  the  two  defend- 
ants ;  and  that  the  plaintiff  was  once  in  the  army.    Major  Bacon 
ought  to  have  every  facility  given  him  to  make  this  defence.     He 
was  himself  liable  to  the  military  tribunals  for  the  discharge  of  his 
orders,  as  governor  of  this  prison.    He  ought  to  have  the  means  of 
applying,  if  he  can,  the  law,  as  it  affects  the  army,  to  his  defence  in 
this  civil  action.     The  writ  in  this  case  was  served  on  the  29th  of 
October ;  it  was  just  in  time  for  a  trial  in  November.   Some  little  time 
qiust  be  allowed  a  defendant  in  a  case  of  some  novelty  to  consult  his 
advisers,  and  to  consider  the  nature  of  his  defence,  and  also  to  make 
his  arrangements  for  the  collection  of  witnesses  dispersed  in  distant 
places.     He  points,  in  his  affidavit,  to  the  class  of  witnesses  whom 
he  requires.    It  is  of  course  possible  that  these  witnesses  might  be 
here  before  the  sittings  at  Nisi  Prius  conclude ;  and  it  is  said  that 
the  exact  time  is  not  specified  when  the  witnesses  will  be  in  attend- 
ance.    But  we  must  give  a  reasonable  intendment  to  this  affidavit; 
and  we  must  give  a  reasonable  time  for  the  production  of  witnesses 
serving  in  the  army  in  a  distant  country.    The  motion  seeks  to  ba?e 
the  trial  postponed  until  the  sittings  after  next  Term.    The  affidavit 
says  that  these  witnesses  will  be  produced  at  the  trial.     We  must 
assume  that  that  trial  is  the  trial  which  is  to  take  place  at  the 
sittings  next  after  the  ensuing  sittings ;  and  those  can  only  be  the 
sittings  after  next  Term. 

Some  observations  have  been  made  upon  the  want  of  a  specific 
statement  in  the  affidavit  of  what  the  witnesses  are*  required  to 
prove.  As  a  general  rule  it  is  not  necessary  to  specify  the  par- 
ticular evidence  which  the  witness  is  expected  to  give.  In  Rex  v. 
D'Eon  (a)  the  Court  said : — **An  affidavit  in  commam  form  may  be 

sufficient  when  no  cause  of  susfHcion  appears."    They  add : **Tbst 

'<  where  a  suspicion  arises  from  the  nature  of  the  questions,  or  from 

<a)  3  Bar.  1514;  S.  C,  1  Wm.  BL  510. 
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^contrary  affidavits,  the  Court  will  examine  into  the  ground  npon  M.  T.  1866. 
**  which  the  delay  is  asked."     Here  no  cause  of  suspicion  appears.     i>-   y      ^ 
There  ia  eyerj  probability  that  these  witnesses  will  be  here  in  rea- 
sonable time  for  the .  trial  at  the  sittings  after  next  Term ;  and  we    fielding. 
must  hold,  upon  these  affidavits,  that  grounds  exist  for  alleging  that 
they  afe  material  for  the  defence. 

Motion  granted. 


Nov.  7* 
JACK  V.  NOBLE.*  H.  V.  1867. 

Feb.  9. 

MAaTm  moved  in  this  case  that  the  plaintiff,  who  resided  out  of  The    prelimi- 

notice  for  se- 

the  jurisdiction  of  the  Court,  might  be  ordered  to  give  security  for  curity  for 

costs,   under 

costs.  the  52nd -Ge- 

neral    Order 
1864,  must  be 

W.  Ryan,  for  plaintiff,  took  a  preliminary  objection,  that  under  twenty-four** 
the  52nd  General  Order  1852,t  the  preliminary  notice  should  be  th"1ei^w"f 

served  twenty-four  hours  before  the  notice  of  motion,  which  had  *«  "notice  of 
^  '  motion,    and 

not  been  done;  and  submitted  that  this  was  a  condition  precedent;  P^  ^^^^  ^^ 

be   made    for 

and  that  if  the  General  Order  was  construed  to  mean  that  the  Mcurihr  for 

costs  if  this  has 
preliminary  notice  should  be  served  twenty-four  hours  before  the  not  been  done. 

motion  was  moved,  then  the  preliminary  notice  might  not  be  served 

until  the  day  after  the  notice  of  motion,  as  the  latter  is  a  two-day 

notice. 

Martin^  in  reply. 

The  practice  is  oftea  to  serve  them  together;  I  apprehend  that 

«  Before  the  Full  Court. 


f  52nd  General  Order  1852: — **  Where  a  defendant,  served  with  a  sum- 
mons and  plaint,  shall  require  security  for  costs  from^the  plaintiff,  he  shall 
be  at  Hberty  to  apply  by  notice  to  the  plaintiff  for  such  security ;  fuid  in  case  the 
plaintiff  shall  not,  within  twenty-four  hours  after  service  thereof,  undertake  by 
notice  to  comply  therewith,  the  defendant  shall  be  at  liberty  to  apply  to  the  Court, 
or  a  Judge,  for  such  security  by  motion  on  notice  grounded  upon  affidavit. " 
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M.  T.  1866.  ftH  that  is  requisite  is  that  twenty-four  hours  should  elapse  between 

-_    ^^   '-     the  service  of  the  preliminary  notice  and  the  moving  of  the  motion. 

^  ^^         It  might  affect  the  question  of  costs,  but  that  is  all.    The  Court  maj 

NOBLS.       dispense  with  the  service  of  the  preliminary  notice  altogether  under 

special  circumstances,  and  usually  there  is  no  affidavit  of  service 

of  it. 

Cur.  adv,  vuU. 


PiooT,  C.  B. 
H  V  1867        ^^  ^^^  ^^^  ^^  opinion  that  the  objection  is  fatal.     We  think 
Feb.  9.        it  clear,  upon  the  terms  of  the  52nd  General  Order,  that  twenty- 
.    four  hours  ought  to  elapse  between  the  service  of  the  preliminaiy 
notice  and  the  service  of  the  notice  of  motion.    It  is  unnecessarj 
to  determine  whether  or  not  the  affidavit  upon  which  the  motion 
is  made  should  state  the  service  of  the  preliminary  notice  and  the 
failure  of  the  plaintiff  to  comply  with  what  it  requires ;  or  whether 
that  may  sufficiently  appear  to  the  Court  upon  the  other  documents. 
All  that  we  are  called  upon  to  decide,  and  all  that  we  do  decide,  is, 
that  twenty-four  hours  must  intervene  between  the  service  of  the 
preliminary  notice  and  the  service  of  the  notice  of  motion  for  an 
order  to  give  security  for  costs.     The  terms  of  the  52nd  General 
Order  are. — [The  Lord  Chief  Babon  here  read  the  52nd  General 
Order.] — Such  being  the  terms  of  the  Order,  it  would  be  senseless 
to  hold  that  it  shall  be  sufficient  that  the  notice  requiring  securitj 
for  costs  shall  be  served  twenty-four  hours  before  the  motion  shall 
be  moved.     If  that  were  so,  since  every  notice  of  motion  most  he 
served  two  clear  days  previously  to  the  motion   being  made,  the 
notice  of  motion  might  be  served  first,  and  the  notice  requiring 
security  might  be  served  the  day  after,  provided  only  it  were  served 
twenty-four  hours  before  the  motion  were  moveable,  or  perhaps  (if 
^        this  construction  were  adopted)  before  it  were  actually  made;  that 
is,  the  notice  of  motion  might  be  served  a  day  before  any  right 
existed  to  make  the  motion.     That  would  appear  to  me  directlj  to 
contravene  the  52nd  Order.      The  Order  gives  liberty  to  tpplji 
only  *'  where  the  defendant  shall  require  security  for  costs  from  the 
plaintiff,**  and  only  **  tn  case  the  plaintiff  shall  not,  within  twentj- 
four  hours  after  the  service  thereof*'  (that  is,  of  the  preliminvT 
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notice),  '^andertake  by  notice  to  comply  therewith."    The  service   H.  Y.  1867. 
of  the  notice  requiring  the  security,  and  the  non-compliance  with 
what  it  requires,  are  essential  to  confer  upon   the   defendant   the 
right  to  make  the  application.      K  we  should  hold  that  the  notice  of 
motion   under  the  52nd  Order  may  be  served  before  the  right 
to  make  the  motion  has  arisen,  we  should  determine  what  would 
lead  to  inconvenient  results  in  practice.      No  hardship  can   be 
imposed  by  a  strict  compliance  with  the  terms  and  spirit  of  the 
Order.     Bot  the  relaxed  construction  of  it,  for  which  the  defendant 
contends,  would  expose  suitors  to  needless  expense,  by  tempting 
practitioners  first  to  delay  giving  the  notice  requiring  security 
for  costs,  and  then  to  file  affidavits  in  support  of  a  motion,  be- 
fore the  time  for  answering  the  notice  has  expired.     The  costs 
of  th^se,  if  the  preliminary  notice  be  complied  with,  must  be  a 
useless  expense,  since  they  could  never  be  recovered  from  the 
opposite  party;   who,  on  his  side,  may  be  involved  in  uncertainty 
and  expense,  in  reference  to  a  pending  motion  which  he  renders 
useless  by  a  compliance  with  the  preliminary  notice. 

FiTzosBALD,  Hughes,  and  Deasy,  BB.,  concurred. 

No  rule  on  the  motion. 


J.  HODGENS  i;.  H.  H.  POE.» 


M.  T.  1866. 

Nov.  22,  23. 


This  was  an  action  for  assault  and  false  imprisonment,  and  was  A  warrant  of 
tried  at  the  last  Aflter-sittings  in  this  Court.  At  the  trial  it  appeared  trial    stated 

that  the  defendant,  being  a  tfustice  of  the  Peace,  was  present  at  -^  n  a«'com- 

plainant,  and 
"  W.  K.,  J.  H.,  and  J.  S.,*'  as  defendants,  recited  a  complaint  against  the  said 
deftsndants,  and  then  proceeded,  "This  is  to  command  yon,  &c.,  to  lodge  the  said 
,  of  N.,  in  the  gaol  of  N.,"  &c.  ' 

Held,  that  this  warrant  was  no  defence  to  an  action  for  false  imprisonment  by 
J*  H.  against  the  Justice  who  signed  the  warrant. 

•  Before  the  Foil  Court. 
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M.  T.  1866  divine  service  at  the  parish  church  of  Nenagh,  when  a  diatarbanoe 
'  took  place,  caused,  it  was  alleged,  by  the  plaintiff;  and  the  defendant 
was  requested  by  the  churchwardens  to  interfere ;  and  the  defendant 
thereupon  took  the  plaintiff  into  custody,  and  detained  him,  to 
examine  into  the  offence,  and  to  receive  the  informationa  of  the 
oflSciating  clergyman  and  others.  These  informations  having  been 
made,  and  the  plaintiff  not  having  entered  into  the  sureties  required 
by  the  statute,  defendant^  duly  made  his  warrant,  and  committed 
plaintiff  to  gaol  until  he  should  find  sureties.  At  the  trial  the 
following  warrant  was  produced: — 

"Petty  Sessions  (Ireland)  Act  1851^14  &  15  Vie.,  c.  93. 
**Farm  Eb — WarrafU  to  commit  (or  detain)  for  trial. 

"  James  Jocelyn  Poc,  one  of  the  Churohwar- 1  ^ ,^. ^   (  ^*^..  ??IJ?" 

dens  of  the  parish  of  Nenagh, 


**  William  King,  John  Hodgens,  and 
John  Smith, 


)  (  Pet^  Seflrioi 

>•  Complainant.  <      District  of 
>  (       Nenagh. 

I   Defendants   I      ^^^ 


'*  Whereas  a  complaint  was  made,  on  the  8th  of  January  1 865, 
"on  the  oath  of  two  credible  witnesses,  that  the  defendants  did, 
"on  this  day,  at  Nenagh,  in  said  county,  disquiet  and  disturb  a 
"  congregation  assembled  for  public  worship  in  St.  Mary's  church, 
*'in  the  town  and  parish  of  Nenagh  aforesaid." 

'*  This  is  to  command  you  to  whom  this  warrant  is  addressed 

"  to  lodge  the  said ,  of  Nenagh,  in  the  gaol  of  Nenagh,  ia 

"  said  county  of  Tipperary,  there  to  be  imprisoned  by  the  keeper 
*'  of  the  said  gaol,  as  follows : — 

'*  Until  they  shall  find  two  sureties  to  be  bound  by  reoognisaoee 
'*  in  the  penal  sum  of  £50,  late  Irish  currency,  being  equivakat  to 
''  the  sum  of  £46.  3s.  Id.,  British  currency,  to  appear  and  take  their 
"  trial  at  the  next  General  or  Quarter  Sessions  for  the  said  ooantj, 
**  for  the  said  offence ;  and  for  this  the  present  warrant  shall  be 
''  a  sufficient  authority  to  all  whom  it  may  concenu" 

"  To  Head  Constable  James  Long,  Signed — Henry  H.  Pos, 

of  Nenagh.  Justice  of  said  coontj. 

"  Dated  this  8th  Jan.  1865." 
Counsel  for  the  plaintiff  asked  for  a  direction,  on  the  ground  that 
this  warrant  was  illegal.    The  Judge  refuaed^  such  direction,  bat 
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told  the  jury,  if  they  found  for  the  plaintiff,  to  assess  damages  se-  M.  T.  1866. 
parately  for  the  two  alleged  imprisonments  of  the  plaintiffs — one  '*^m^' 

prior  tOy  and  the  other  subsequent  to  the  warrant  of  committal. 
The  jury  found  for  the  plaintiff  for  £5,  on  the  supposition  that 
the  warrant  was  legal,  and  £5  for  the  further  imprisonment,  on 
the  supposition  that  the  warrant  was  illegal.  The  Judge  directed 
a  verdict  to  be  entered  for  £5,  with  liberty  to  move  to  have  it 
increased  by  £5. 

The  plaintiff,  having  obtained  a  conditional  order,  pursuant  to 
the  leave  reserved — 

« 

Maedonogh  now  showed  cause. 

The   simple  question  is,  whether  this  warrant  of  committal  is 
void  or  not,  because  the  names  are  not  in  the  body.     This  is  a 
warrant  to  detain  for  trial — not  to  punish.      Here,  however,  the 
names  of  the  parties  against  whom  complaint  has  been  made  are 
stated  in  the  beginning  of  the  warrant ;    then  the  warrant  goes 
on — ^  this  is  to  authorise  you  to  lodge  the  said  "  blank ;  but  *^  the 
said"  amounts  to  the  insertion  of  the  defendants'  names.     It  could 
not  be  to  lodge  the  complainant,  against  whom  no  complaint  was 
recited. — [Fitzgerald,  B.     The  complainants  are  mentioned  as  of 
Nenagh,  and  the  defendants  are  not  so  described ;  and  the  warrant 
is  to  lodge  **the  said"  of  Nenagh.     That  must  be  the  complain- 
ants.]— ^But  it  is  to  take  his  trial  for  the  said  offence  ;  no  one 
18  charged  with  an  offence  except  the  defendants.     The  recital 
explains  the  offence  as  at  Nenagh.-^[D£AST,  B.     And  the  com- 
plainant is  not  of  Nenagh;   he  is  churchwarden  of  Nenagh.] — 
The  whole  context  unavoidably  tends  to  the  conclusion  that  the 
warrant  is  to  take  the  defendants  into  custody. — [Fitzoerald,  B. 
Would  this    warrant   be   held   a   sufficient  answer   on   a  return 
to  a  writ  of  habeas  corptuf^ — Warrants  of  this  kind  are  not 
to  be  scrutinised  as  warrants  on  final  process:  Lev,  Justice  of 
Peaee^  p.  106.    The  Court  will  not  discharge,   even   where  the 
committal  is  bad,  if  it  is  a  committal  for  safe  custody.     They  will 
call   for  the  informations,   and    then    determine  what  is    to    be 

:  Chit.    Criminal  Law,   pp.   Ill    and    115.      Even   where 
VOL.  17.  49  L 
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M.  T.  1866.  the  committal  has  been  held  to  be  void,  yet,  being  for  trial, 
and  not  for  safe  custody,  an  action  will  not  lie  against  the  gaoler: 
Prince  v.  Nicholson  (a).  The  third  principle  I  rely  on  is  the  old 
maxim,  Verba  illata  inesse  videntur — BroonCe  Leg*  M<ix,j  p.  647. 
Many  cases  establish  this  principle,  so  far  that  you  may,  as  in 
the  case  of  wills,  incorporate  any  number  of  other  documents;  but 
here  you  need  not  go  out  of  the  document  itself. — [Piglot,  C.  B. 
Bums*  Justice  of  the  Peace  states  that  the  warrant  should  contain 
the  name  and  surname  of  the  party.] 

Lover  (with  him  Dowse). 

In  Rex  V.  Gourlay  (6)  Lord  Tenterden  says  that  the  warrant 
in  that  case  "is  not  to  receive  the  same' strict  construction"  as 
a  warrant  in  execution  ;  but  the  reason  he  gives  is,  that  it  is 
not  a  commitment  for  safe  custody,  in  order  that  the  party  may 
afterwards  be  brought  to  trial.  Nor  is  it  a  commitment  in  exe- 
cution ;  but  it  is  a  commitment  for  safe  custody^  in  order  to  secore 
the  party,  and  prevent  mischief  to  her  Majesty's  subjects.  In 
Rex  V.  Hood{c)  the  prisoner  killed  the  officer  who  proceeded  to 
arrest  him  under  a  warrant;  and  he' was  held  only  guilty  of  man- 
slaughter, because  the  warrant  was  informal.  This  case  shows 
the  importance  of  framing  a  warrant  in  the  regular  form.— 
[PiooT,  C.  B.  The  object  of  the  form  is  this,  that  the  officer  may 
know  whom  to  arrest,  and  that  the  person  who  is  arrested  may 
know  that  he  is  the  person  against  whom  the  warrant  issued.]— 
Fletcher  v.  Calthorp  (d) ;  Rex  v.  BartUtt  (e).  You  cannot  make  out 
an  offence  by  force  of  intendment :  Money  v.  Leach  (f)  ;  Shaddock 
V.  Clipson  ig) ;  Rex  v.  Cooper  (A)  ;  In  re  Tordojt  (i) ;  Vandtr- 
burgh  v.  Spooner  (h) :  Hoge  v.  Bush  (/).  Howson  v.  Barrow  (») 
shows  how  much  particularity  is  required  where  the  liberty  of  the 

(a)  5  Taunt.  333.  (6)  7  B,  &  Cr.  669. 

(c)  1  Moo.  Cr.  C.  281.  (d)  B.  &  S.  223. 

(e)  12  Law  Jour.,  M.  C.  127.  09  1  Wm.  BL  561. 

ig)  8  East,  328.  (A)  6  T.  B.  5U9. 

(0  B.  &  8. 17.  (Ji)  \  L.  B.,  Exch.  316. 

(0  1  M.  &  G.  775.  (m)  6  T.  R.  122. 
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Fubject  18  concerned:   Boyd  v.  Durand{a),    Rex  v.  HazeU{h)  M.  T.  1866. 

shows  that  no  intendment  will  be  made  iQ-favoar  of  a  warrant. 

That  was  certainly  a  warrant  in  execution.     Butler  y.  Bianconi  (c) 

shows   what  particularity  is  required  in  the  processes  of  inferior 

jarisdiction.      In  re  Byrne  (d)  ;  Rex  v.  Home  (c) ;  Dalton^s  J.  P., 

c.  117,  p.  329;  Regina  v.  Galvin(f)\  Regina  v.  Pelham{g);  1 

Hale's  PL  Cr.,  p.  577. 


Dowse, 

This  warrant  is  framed  in  pursuance  of  the  form  E  6  in  the  sche- 
dole  to  the  Petty  Sessions  Act.  Its  €xact  extent  must  be  set  out  in 
the  warrant.  The  complaint  is  made  against  the  three  defendants ; 
and  if  this  warrant  is  good  for  anything,  the  whole  three  not  only 
may,  but  must  be  taken  into  custody.  These  parties  might  have 
been  admitted  to  bail.  Suppose  one  of  them  admitted  to  bail,  and 
the  other  two  were  not,  and  the  warrant  was  drawn  up  in  this  form, 
then  the  constable  might  have  taken  the  whole  three  into  custody. — 
[Deast,  B.  Yes ;  for  the  constable  is  only  to  read  it,  not  to  con- 
strue  it. — Pigot,  C.  B.  Certainly,  the  introduction  of  two  or  three 
names,  or  of  one  name,  would  be  perfectly  consistent  with  the 
title.] — Suppose,  again,  one  gave  bail,  and  then  he  was  arrested, 
and  he  brought  bis  action,  then  the  defendant  might  come  in  and 
say,  '*  I  did  not  order  the  arrest  of  that  man :"  Paley  on  Conv.^ 
p.  276;  Chit.  Cr.  LaWy  p.  110:  1  Burns'  j;,  p.  776. 


Ryan,  in  reply. 

The  real  question  is,  do  the  names  of  the  parties  appear  in  this 
warrant  or  not  ? — [Pioot,  C.  B.  The  very  circumstance  of  our 
having  this  argument  is  a  strong  presumption  against  you.  Is  the 
constable  to  go  through  a  process  of  reasoning  of  this  kind  ?] — 
Rex  V.  JBlderton  (A)  shows  that  there  is  a  distinction  as  to 
the  way  in  which  the  Court  will  deal  with  a  warrant  for  safe 


(a)  2TAimt  161. 

(0  Ulr.  Law  Hep.  286. 

(e)  Cowp.  672. 

(jf)  2  Cox,  Cr.  C.  17. 


(6)  13  East,  139. 

(d)  n  Ir.  Law  Bep.  538. 

09  16  Jr.  Com.  Law  Rep.  452. 

(A)  6  Mod.  88. 
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M.  T.  1866.  custody  and  a  warrant  for  punishment.     It  is  said  that  the  warrant 

% ,  —  v    »*     might  apply  to  one  ofttie  defendants  who  had  given  bail,  and  that 

the  Justice  might  have  intended  to  commit  him   also;  hut  the 

FOE.  presumption  that  an  officer  of  justice  will  do  right,  ousts  that 

supposition. 


PiooT,  C.  B. 
Nov.  23.  My  Brothers  and  I  are  agreed  that  there  is  no  need  of  letting  this 

case  stand  for  any  further  consideration.  For  myself  I  may  say  that 
my  opinion  has  fluctuated  in  the  course  of  the  argument.  At  first, 
and  before  I  closely  inspected  the  documents,  I  was  disposed  to  give 
weight  to  Mr.  Maedonogh's  argument,  that  ^'  said "  referred  to  the 
previous  antecedents,  and  comprised  all  the  defendants;  and  that, 
upon  the  principle  verba  illata  inesse  vtdentWf  we  might  treat  the 
warrant  as  sufficient.  On  looking  more  carefully  into  the  terms  of 
the  document,  I  find  it  impossible  so  to  hold.  Irrespectively  of  the 
authorities  cited  by  Mr.  Lover^  and  upon  a  consideration  of  the 
provisions  of  the  Act  of  Parliament,  and  of  the  functions  which 
constables  have  to  discharge  under  warrants  of  this  nature,  I  have 
come  to  the  conclusion  that  this  warrant  cannot  be  sustiuned. 

It  is  of  the  utmost  importance  not  only  that  an  instrument  of  this 
*  kind  shall  be  intelligible  upon  the  face  of  it,  and  shall  be  capable  of 

being  easily  understood  by  educated  persons,  but  that  it  shall  be  so 
intelligible  that,  without  any  minute  inspection,  its  import  may  be  at 
once  comprehended  by  persons  not  possessed  of  any  superior  amount 
of  knowledge  and  intelligence.  Such  a  warrant  is  directed  for  exe- 
cution to  a  class  of  persons  not  having  a  higher  degree  of  education, 
or  familiarity  with  legal  forms  other  than  those  in  ordinary  use.  It 
is  intended  to  be  executed  by  officers  of  inferior  rank,  who  are  often 
of  inferior  intelligence.  Not  only  do  such  documents  require  great 
clearness,  perhaps  more  clearness,  than  other  legal  instruments,  with 
reference  to  the  class  of  persons  who  are  to  execute  them.  They 
deal,  moreover,  with  a  class  of  persons  often  still  less  informed  and 
less  intelligent,  namely,  those  against  whom  they  are  directed — 
persons  very  frequently  in  humble  life,  and  of  various  habits  and 
temperaments.    The   Petty  Sessions  Act,  I  think,  had  two  main 
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objects  in  view  in  providing  forms  of  these  warrants — ^first,  that  M.  T.  1866. 
the  officer  should  know  at  once  what  is  his  duty  when  he  has  «9vcr. 

to  make  an  arrest ;  secondly,  that  the  person  against  whom  the 
warrant  is  issued  should  know  whether  he  ought  at  once  to  obey  it. 
The  books  are  full  of  instances  in  which  ambiguity  in  warrants  has 
led  to  the  most  calamitous  consequences.    These  are  results  spe* 
cially  to  be  guarded  against  in  that  state  of  agitation  and  excitement 
which  is  very  frequently  produced  by  the  execution  of  a  warrant  to 
arrest.     K  the  warrant  be  clear  in  its  terms,  the  person  whom  it  is 
sought  to  arrest  under  it  will  be  disposed  to  yield  immediate  obe- 
dience, rather  than  hazard  resistance.     Those  are  indeed  general 
reasons  which,   irrespective  of  any  particular  enactments  of  the 
Legislature,  indicate  the  importance  of  having  warrants  of  commit- 
ment framed  in  terms  plain  and  clear ;  and  the  statute  provides  for 
accomplishing  this  purpose  most  effectively  by  its  terms,  and  that 
in  the  plainest  and  clearest  manner.      Not  only  in  its  enacting  parts 
does  it  prescribe  the  duties  of  the  various  functionaries,  but  it  pro- 
vides, as  helps  to  justice,  those  forms  and  examples  which  show  how 
the  statute  is  to  be  applied.     It  is  of  the  utmost  moment  that  we 
should  not  encourage  any  departure  from  those  forms,  unless  that 
departure  is  sanctioned  by  the  Act  of  Parliament.     Now,  the  36th 
section  of  the  Petty  Sessions  Act  provides   for  the  use  of  these 
forms: — *'In  all  proceedings  under  this  Act  the  several  forms  in 
"the  schedule  to  this  Act  contained,  or  forms  to  the  like  effect, 
''shall  be  deemed  good,  valid,  and  sufficient  in  law,  and  shall  be 
"the  proper  forms  to  be  used,  even  in  cases  in  which  other  and 
"different  special  forms  shall  be,  or  shall  have  been  provided  by 
the  particular  Act  or  Acts  under  which  the  information  and  com- 
plaint shall  be  made ;  but  no  departure  from  any  of  the  said  first 
"mentioned  forms,  or  omission  of  any  of  the  particulars  required 
"thereby,  or  use  of  any  other  words  than  those  indicated  in  such 
"forms,  shall  vitiate  or  make  void  the  proceeding  or  matter  to  which 
"  the  same  shall  relate,  if  the  form  used  be  otherwise  sufficient  in 
**  substance  and  ejffhct,   and  the  words  used  clearly  express  the 
"  inUntion  of  the  person  who  shall  use  the  same**    In  this  instance 
there  is  no  form  provided  by  any  other  Act.    Is  the  form  used  here 
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M.  T.  1866.  "  sufficient  in  substance  and  effect "?     Does  it  "  clearly  express  tbe 
intention  of  the  person  who"  used  it?     In  Hale*9  Pleai  of  the 
Crown^  p.  577,  it  is  laid  down,  '*  It  is  necessary  that  such  warrant 
express  the  name  of  the  party  to  be  taken."     The  argument  of  the 
defendant  is,  that  this  warrant  does  contain  the  name  of  the  plaintiff 
by  reference.     Why  is  it  not  inserted  in  the  body  of  tbe  warrant? 
Why  is  it  left  to  reference  ?     It  is  said  that  it  was  omitted  by 
accident.     But  the  term  "accident,"  so  applied,  is  only  another 
name  for  neglect ;  and  it  is  essential  to  guard  against  carelessness 
in  framing  instruments  of  this  kind.     In  the  present  instance  sach 
carelessness  is  shown  in  one  of  the  most  important  parts  of  the  war- 
rant.    Is  there  a  blank  or  not  in  this  warrant  ?     The  law  always 
discourages  blank  forms.     A  warrant  so  framed  affords  a  temptation 
to  a  passionate  or  ill-informed  man  to  resist  its  execution.    Sach 
warrants  are  not  always  deliberately  executed ;  they  are  frequently 
executed   after   warm   pursuit,  and   under  circumstances  of  great 
excitement  and  haste  in  the  pursuer  and  the  pursued.     It  is  of  great 
importance  that  the  name  should  be  clearly  shown  upon  the  face  of 
the  warrant,  so  that  he  who  runs  may  read.     We  should  not  leare 
such  a  matter  to  be  made  the  subject  of  study,  and  of  the  collation 
of  words,  in  order,  by  the  help  of  the  legal  maxim  *^  verba  illata 
inesae  videtUuVy*  to  make  sense  of  that  which,  upon  the  face  of  the 
instrument,  is  at  least  obscure.     In  the  case  now  before  us,  argu- 
ments of  great  length  and  ingenuity  were  found  necessary  to  suggest 
a  mode  of  interpreting  the  words  used,  in  the  absence  of  the  words 
omitted,  in  this  warrant.     Can  we  say  that  it  would  be  safe  to 
engage  the  persons  who  have  to  act  upon  such  warrants  in  such 
discussions  as  these  ?     Upon  the  consideration  of  the  *words  most 
favourable  to  the  defendant,  the  word  "  said  "  is  still  ambiguous.  It 
is  still  doubtful  whether  it  relates  to  all  or  some  of  those  mentioned 
on  the  margin,  or  to  whom  specially  it  applies.     The  operati?e  part 
would  apparently  be  complied  with  if  a  plurality  of  two  only  of  the 
three  defendants  were  committed.    Such  a  form  cannot  be  treated  as 
"  sufficient  in  substance  and  effect,"  and  as  '^  clearly  expressing  the 
intention  of  the  person  who  shall  use  the  same,"  within  the  34th 
section  of  the  Petty  Sessions  Act.    It  appears  to  be  bad  at  Common 
Law,  and  not  warranted  by  this  Act  of  Parliament. 
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Exchequer* 


KENNEDY  v.  KELLY.* 


Nov.  10. 


The  plaint  in  this  case  claimed  the  sum  of  £44.  48.  3d.  *'  on  account  P^«*  *o  *^c  o'- 

dinary     count 

of  money  payable  by  the  defendant  to  the  plaintiflf  for  goods  sold  for  goods  sold 

and  deliyered, 

and  delivered  by  the  plaintiff  to  the  defendant."     *'  And  on  account  **  That  no 

money    was 

of  money  found  to  be  due  from  the  defendant  to  the  plaintiff  on  owing  from  the 

accounts  stated  between  them."     To  this   the  defendant  pleaded,  the  plaintiff 
^^  that  no  money  was  owing  from  the  defendant  to  the  plaintiff  for  i^'d^^fiyered 
"  goods   sold   and   delivered   by  the   plaintiff  to  the  defendant  as  ^  ^  the  de- 
'* alleged;  and  that  no  money  was  found  to  be  due."  I^°^d°**b1a' 

Edward  Litton,  now  moved  to  set  aside  this  defence.. 
It  amounts  to  the  general  issue :  Smith  v.  Grant  (a). 

M^Mahon. 

This  plea  is  not  too  large.  It  raises  only  one  issue — namely, 
whether  the  goods  were  sold  or  not.  If  defendant  had  said  no 
money  is  due  it  would  be  a  different  thing.  That  was  the  plea 
in  Smith  v.  Grant,  Being  in  the  past  tense,  it  denies  the  con- 
sideration. Martin  v.  M^Hugh  (p)  shows  what  the  issue  here 
would  be. 

Litton^  in  reply,  cited  Cock  v.  Mahony  (c). — [Pioot,  C.  B* 
Martin  v.  M^Hugh  is  a  case  different  from  the  present  one. 
There  there  was  a  bill  of  particulars  which  admitted  certain 
payments,  and  the  plaint  went  on  to  claim  for  a  balance.  The 
defendant  took  defence  as  to  a  particular  matter,  and  denied  the 
contract  as  to  that. — Fitzgerald,  B.  It  would  be  open  to  them, 
under  this  defence,  to  prove  that  no  debt  ever  arose,  because  the 
goods  were  delivered  in  accord  and  satisfaction  of  an  antecedent 
debt.] — M^Mahon,    No ;  not  where  I  say  '*  sold  and  delivered." 

(a)  3  It,  Com,  Law  Rep.  585.  (b)  6  Ir.  Jur.,  N.  8.  279. 

(c)  3  Ir.  Com.  Law  Bep.  240. 

*  Before  the  Foil  Court 


^ 
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M.  T.  1 866.        James  Greene  {amicus  Curus)  referred   to  the  dictum  of  the 
«c  equer.     L^mj  Chibp  Babon  in  DunsandU  v.  Finney  (a). 


PiooT,  C.  B. 

There  are  certain   formd  of  pleading  well  known   to  the  Pro- 
fession; and  any  departure  from  those  forms   is,  prima  faeie^  an 
objection  to  a  pleading.    In  England  the  general  issue  still  exists ; 
and  a  defence,  such  as  is  here  in  question,  might  come  within  it. 
But  in  this  country  we  have  no  rule  which  expounds  the  meaning 
of  defences  of  that  character.     In  England,  general  rules  limit  tiie 
application   of    certain   general   pleas,    giving   them   such   a  con- 
struction that  they  import  a  traverse  of  certain  matters  only.    One 
reason  why  we  have  no  such  rule  here  is,  that  the  Common  Lair 
Procedure  Act,  partly  by  its  terms,  partly  by  the  construction  given 
to  it  in  our  Courts,  requires  that  the  particular  point  of  defence 
relied  on  shall  be  specified  in  the  pleading.     Accordingly,  we  have 
held  that  defences  amounting  to  what  was  formerly  understood  as 
the  general  issue  are  objectionable. 

This  defence  is  open  to  two  objections.  First,  it  is  ambiguoas,  as 
to  whether  it  amounts  to  a  statement  that  the  defendant  never  was 
indebted,  or  to  a  statement  that  at  the  time  of  actum  brought  iie 
was  not  indebted.  That  he  was  not  indebted  at  the  time  of  action 
brought  would  have  been  consistent  with  a  variety  of  circumstances, 
to  be  shown  by  specific  defences.  If  this  defence  meanb  the  first,  it 
is  too  large.  But  if  it  means  that  no  debt  was  due  at  the  time  of 
action  brought,  then  it  is  pregnant  with  an  admission  that  a  caose 
of  action  once  subsisted ;  and  it  does  not  show  that  that  cause  of 
action  has  been  discharged. 

Nothing  is  more  simple  than  the  usual  form  in  which  a  pleading 
for  the  purpose  of  presenting  the  defence  relied  on  in  this  action  is 
framed.  According  to  my  recollection,  there  was  some  controversy 
shortly  after  the  passing  of  the  Common  Law  Procedure  Aci, 
whether,  in  an  action  for  goods  sold  and  delivered,  it  was  not 
necessary  to  traverse  the  delivery  of  the  goods,  and  also  the  sale.  I 
believe  that,  upon  consideration,  we  came  to  the  conclusion  that  it 

(a)  10  Ir.  Com.  Law  Bep.  171. 
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would    oreate  no  ambiguity,  and  would  cause  no  inconsifltency  with  M.  T.  1866. 

tlie   sl3>tiate,  to  allow  the  defendant  to  incorporate  in  his  defence  a        '*^  ^qver. 

denial  €>€  the  state  of  facts  upon  which  the  plaintiff's  case  was  rested. 

^ccordinglj,  we  have  been  in  the  habit  of  sanctioning,  for  a  con- 

si€lera.l>le   time,  defences  denying  both  the  sale   and   the   delivery 

of    llie     goods,  pleaded  to   a  count  for  goods  sold  and   delivered. 

J^ny    departure  from  the  ordinary  form   of  defence  ought   to  be 

discoux-aged ;  and,  in  my  opinion,  it  ought  not  to  be  allowed,  unless 

l\\^   defence,  in  a  different  form,  can  be  sustained  upon  very  clear 

and  cogent  reasons.    Suspicion  must  always  attach  to  a  new  method 

of   pleading,  needlessly  adopted,   instead  of  a  common   and  well- 

)u:iO'«rxi   form.* 


'FinrzGERALD,  Hughes,  and  Dbast,  B6.,  concurred. 


*■• 


*  Appended  are  some  of  the  cases  in  which  this  matter  has  been  canvassed. 

In  the  two  first  of  the  foUowlDg  cases,  the  Coart  of  Exchequer,  and  two  of 

the  Jadges  of  the  Coart  of  Common  Fleas,  appear  to  have  formed  similar 

opimons,  without  any  knowledge  in  one  Court  of  the  opinion  and  reasons  of  the 

other. — See  Mosefy  y.  M^MuUen  (6  Ir.   Com,  Law  Bep.  69) ;  Executora  of 

BoaJke  v.  M*CracJun  (ibid,  259} ;  MariiX  v.  Roe  (6  Ir.  Jar.,  O.  S.  244) ;  Dakell 

T.  Walker  (ibid,  ^l;  S.  C,  3  Ir.  Com.  Law  Rep.  581);  Craeeonr.Johnetonifilx, 

Com.  Law  Rep.,  App,  xlvi.) ;  Sing  ▼.  Coigrave  (6  Ir.  Jur.,  O.  S.  283) ;  and  see 

Meade  T.  Morrow  (4  Ir.  Com.  Law  Rep.  284) ;  Kelly  t.  Duffy  (7  Ir.  Com.  Law 

Kep.  36)  ;  Ruuell  y.  Nelson  (3  Ir.  Com.  Law  Rep.  229) ;  lUzyibbon  y.  Nagle 

(10  Ir.  Com.  Law  Rep.,  App,  zzxy). 
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M.  T.  1865. 

ComwumPieat. 


LEE  and  WIFE  ».  PATRICK  HAYES.* 

(Common  Pleas.) 
Nov.  7»  8,  25. 

To  a  count  in  DsMURREB. — In  this  case  the  action  was  brought  bj  John  Lee  and 

hnsbud'^  and  Catherine  his  wife ;  and  the  writ  of  summons  and  plaint  complained 

^^1-J2?1'^  *  that  the  defendant  was  indebted  to  the  plaintiffs  in  the  sum  of  £100, 
promusoiy  *^ 

Se*  ^fe^J^  "'^^^  *^*^*'  ^^  *^^  ^®'^  ^"^  ^^  February  1862,  and  whibt  the  plaintiff 

so2ff,   the   de-  «  Catherine  Lee  was  unmarried,  the  defendant,  by  his  promissorj 
fendant  plead-  . 

ed    that    the  <<note,  now  over  due,  promised  to  pay  to  the  plaintiff  Catherine 
note  was  pass- 
ed in  fraud  of  "£100,  twelve  months  after  date,  but  did  not  pay  the  same." 
his     (defend- 
ant's)   mar-  ''And  for  money  payable  by  the  defendant  to  the  plaintiffs,  for 

riage,    and 

therefore  void.  The  plaintiffs  replied,  upon  equitable  grounds,  that  the  plaintiff 
the  husband  had  married  before  the  note  became  due,  upon  the  faith  that  it  would 
be  duly  paid,  and  without  notice  of  the  fraud.  To  two  other  counts  upon  accounts 
stated  and  settled  before  and  since  plaintiflf's  intermarriage  respectively,  the  de- 
fendant pleaded  that  the  accounts  therein  mentioned  were  stated  concerning  the 
promissoiy  note  in  the  first  count  mentioned,  and  not  otherwise. 

Htld^  on  cross  demurrers  to  the  replication,  and  to  the  second  and  third  de- 
fences, ^t — 

1 — ^Where  a  document  is  referred  to  in  a  plea,  the  Court  will  look  at  it,  and 
treat  it  as  incorporated  in  the  plea. 

2 — The  fact  that  a  plea  purports  to  be  pleaded  on  equitable  grounds  does  not 
prevent  the  Court  from  treating  it  as  a  legal  plea,  in  case  it  be  found  to  amount  to  . 
one. 

8 — The  note  was  Toid  ah  initio^  upon  grouuds  of  public  policy,  and  was  not  set 
up  by  the  mere  fact  of  the  marriage  of  the  payee  before  its  maturity. 

4 — The  rule  as  to  indorsement  for  value  without  notice  is  confined  to  cases 
where  the  security  is  in  fact  indorsed,  for  value. 

5 — The  second  and  third  defences  are  bad,  because  the  mere  reference  in  them 
to  the  promissory  note  in  the  writ  of  summons  and  plaint  mentioned  does  not 
incorporate  the  allegations  contained  in  the  first  defence. 

Semble — If  the  first  defence  had  been  unsustainable  at  Zoir,  the  equities  being 
equal,  the  legal  right  to  recover  upon  the  note  would  have  turned  the  scale  in 
favour  of  the  plaintiffs. 

SembU — An  equitable  replication,  which  goes  to  show  that  the  right  to  sue  is 
only  an  equitable  one,  is  bad. 

Semble — In  a  Court  of  Equity  the  plaintiffs  would  fail,  beciuse  tl^e  equities 
being  in  other  respects  equal,  the  defendant's  equity  would  be  preferred,  as  prior  in 
point  of  time.— /?ice  v.  Riee  {2  Drew.  77-8) 

Quare — Can  fraud  upon  a  marriage  contract  be  pleaded  at  law  to  an  action        ^ 
upon  a  bond  ? 

Boberli  ▼.  Bobert$  (3  P.  Wms.  65)  discussed. 

*  Coram  Monaban,  C.  J.,  EsooH,  and  Christian,  JJ. 


It 


it 


»t 


II 
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^monej  found  to  be  due  from  the  defendant  to  the  said  plaintiff  M.  T.  1865. 

ComMOfi  IHtQM 
*'  Catherine,  whiUt  she  was  unmarried,  upon  accounts  then  stated 

*' between  them." 

''And    for  money  payable    by  the  defendant  to  the  plaintiffs, 
«<for  money  found  to  be  due  from  the  defendant  to  the  plaintiffs, 
^'on    accounts   stated   between    the  defendant    and   the  plaintiffs, 
**  since  their  intermarriage,  in  respect  of  moneys  payable  by  the 
'*  defendant  to  the  said  plaintiff  Catherine  whilst  she  was  unmarried." 
To  this  the  defendant  Patrick  Hayes  pleaded : — "  For  a  defence 
^*  OD  equitable  grounds  to  the  first  count  of  the  summons  and  plaint, 
'*the  defendant  says,    that   before   the   solemnization  of  marriage 
*'then   intended,  and  shortly  afterwards   solemnized,   between   the 
'^defendant  and  one  Ellen  Tuomy;    and  after  the  execution  of  a 
certain  indenture  of  marriage  settlement,  dated  the  20th  of  Feb- 
ruary   1862,   and    made    and    duly   executed   between    and    by 
'^  Catherine   Hayes  widow,  and  Catherine  Hayes   daugliter  of  the 
'*said  Catherine  Hayes,  now  Catherine  Lee  the  plaintiff,  and  David 
''Uayes,  son  of  the  said  Catherine  Hayes,  of  the  first  part,  and  John 
''Tuomy  and  the  said  Ellen  Tuomy,  his  daughter,  of  the  second 
**  part,  and  tiie  said  defendant  Patrick  Hayes  of  the  third  part, 
"after  reciting,  amongst  other  things,  the  then- intended  marriage, 
''  and  that  upon  the  treaty  therefor  it  was  proposed  by  the  said  John 
Tuomy  to  give  his  daughter  a  marriage  portion  of  £560,  payable 
as  thereinafter  mentioned,  in  consideration  of  the  parties  thereto  of 
"the  first  part  respectively  giving  up  all  their  respective  rights, 
*'  title,  and  interest  in  and  to  the  farm  and  lands  of  Ashgrove,  and 
"certain  stock  thereon,  to  which  they  were  entitled  as  in  the  said 
"indenture  mentioned,  to  which  the  said  parties  had  agreed;— it 
"  was  witnessed,  that  in  consideration  of  said  sum  of  £550,  payable 
"ss  therein  mentioned,  and  of  the   then   intended  marriage,   the 
"said  parties  thereto  of  the- first  part  did,  according  to  their  re- 
"spective  rights,  convey  and  assure    unto   the   defendant  Patrick 
"Hayes  all  their  right,  title,  and  interest  in  and  to  the  said  farm  of 
"  Ashgrove,  and  the  stock  thereon ;  the  said  promissory  note  was, 
"bj  the  defendant,  made'  and  delivered  to  the  plaintiff  Catherine,  to 
"secure  to  her  the  payment  of  £100,  which  the  plaintiff  had,  before 
^*the  execution  of  the  said  indenture,  promised  to  pay  to  the  said 
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M.  T.  1866.  "safficient  in  sabslance  and  effect"?     Does  it  "clearlj  express  the 
intention  of  the  person  who "  used  it  ?     In  Hotels  Pletis  of  the 
Crown,  p.  677,  it  is  laid  down,  **  It  is  necessary  that  such  warrant 
express  the  name  of  the  party  to  be  taken."     The  argument  of  the 
defendant  is,  that  this  warrant  does  contain  the  name  of  the  plaintiff 
by  reference.    Why  is  it  not  inserted  in  the  body  of  the  warrant  ? 
Why  is  it  left  to  reference  ?     It  is  said  that  it  was  omitted  by 
accident     But  the  term  **  accident,"  so  applied,  is  only  another 
name  for  neglect ;  and  it  is  essential  to  guard  against  carelessness 
in  framing  instruments  of  this  kind.     In  the  present  instance  such 
carelessness  is  shown  in  one  of  the  most  important  parts  of  the  war- 
rant.    Is  there  a  blank  or  not  in  this  warrant  ?     The  law  always 
discourages  blank  forms.     A  warrant  so  framed  affords  a  temptation 
to  a  passionate  or  ill-informed  man  to  resist  its  execution.    Snch 
warrants  are  not  always  deliberately  executed ;  they  are  frequently 
executed   after   warm   pursuit,  and   under  circumstances  of  great 
excitement  and  haste  in  the  pursuer  and  the  pursued.     It  is  of  great 
importance  that  the  name  should  be  clearly  shown  upon  the  face  of 
the  warrant,  so  that  he  who  runs  may  read.     We  should  not  leave 
such  a  matter  to  be  made  the  subject  of  study,  and  of  the  collation 
of  words,  in  order,  by  the  help  of  the  legal  maxim  **vei^a  iUata 
inesse  videniur"  to  make  sense  of  that  which,  upon  the  face  of  the 
instrument,  is  at  least  obscure.     In  the  case  now  before  us,  argu- 
ments of  great  length  and  ingenuity  were  found  necessary  to  suggest 
a  mode  of  interpreting  the  words  used,  in  the  absence  of  the  words 
omitted,  in  this  warrant.     Can  we  say  that  it  would  be  safe  to 
engage  the  persons  who  have  to  act  upon  such  warrants  in  sach 
discussions  as  these  ?     Upon  the  consideration  of  the  'words  most 
favourable  to  the  defendant,  the  word  "  said  "  is  still  ambiguous.  It 
is  still  doubtful  whether  it  relates  to  all  or  some  of  those  mentioned 
on  the  margin,  or  to  whom  specially  it  applies.    The  operative  part 
would  apparently  be  complied  with  if  a  plurality  of  two  only  of  the 
three  defendants  were  committed.    Snch  a  form  cannot  be  treated  as 
"  sufficient  in  substance  and  effect,"  and  as  *'  clearly  expressing  the 
intention  of  the  person  who  shall  use  the  same,"  within  the  34th 
section  of  the  Petty  Sessions  Act.    It  appears  to  be  bad  at  Common 
Law,  and  not  warranted  by  this  Act  of  Parliament. 
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M.  T.  1866. 

Exchequer, 


KENNEDY  v.  KELLY.*  ^     ,^ 


The  plaint  in  this  case  claimed  the  sum  of  £44.  4s.  3d.  *'  on  account  Tjea  to  the  or- 
dinary   coant 

of  money  payable  by  the  defendant  to  the  plaintiff  for  goods  sold  for  goods  sold 

and  deliyered, 
and  delivered  by  the  plaintiff  to  the  defendant."     *'  And  on  account  "  That  no 

.  money    was 

of  money  found  to  be  due  from  the  defendant  to  the  plaintiff  on  owing  from  the 

acoounta  stated  between  them."     To  this   the   defendant  pleaded,  ^he  plaintiff 

"that  no  money  was  owing  from  the  defendant  to  the  plaintiff  for  and^^efiyerocl 

"  goods  sold   and   delivered  by  the   plaintiff  to  the  defendant  as  ^^  to\hf  *de- 

*" alleged;  and  that  no  money  was  found  to  be  due."  l*°^d°**"hfl!d' 

Edward  Ztiilon,  now  moved  to  set  aside  this  defence. 
It  amounts  to  the  general  issue :  Smith  v.  Grant  (a). 

M^Mahon. 

This  plea  is  not  too  large.  It  raises  only  one  issue — namely, 
whether  the  goods  were  sold  or  not.  If  defendant  had  said  no 
money  is  due  it  would  be  a  different  thing.  That  was  the  plea 
in  Smith  v.  Grant.  Being  in  the  past  tense,  it  denies  the  con- 
sideration. Martin  v.  M^Hugh  (6)  shows  what  the  issue  here 
would  be. 

Litton^  in  reply,  cited  Coch  v.  Mahony  (0). — [Pigot,  G.  B. 
Ifarltn  v.  3PHugh  is  a  case  different  from  the  present  one. 
There  there  was  a  bill  of  particulars  which  admitted  certain 
payments,  and  the  plaint  went  on  to  claim  for  a  balance.  The 
defendant  took  defence  as  to  a  particular  matter,  and  denied  the 
contract  as  to  that. — Fitzgerald,  B.  It  would  be  open  to  them, 
ander  this  defence,  to  prove  that  no  debt  ever  arose,  because  the 
goods  were  delivered  in  accord  and  satisfaction  of  an  antecedent 
debt.] — M^Mahon.    No ;  not  where  I  say  '*  sold  and  delivered." 

(a)  3  It.  Com,  Law  Rep.  585.  (4)  6  Ir.  Jm:.,  N.  S.  279. 

(c)  3  Lr.  Com.  Law  Bep.  240. 

*  Before  the  Full  Court. 
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M.  T.  1866.  "  sufficient  in  substance  and  effect"?     Does  it  **  cleariy  ezpresa  tbe 
intention  of  the  person  who"  used  it?     In  Hale*s  Pleas  of  the 
Crovmt  p.  577,  it  is  laid  down,  *'  It  is  necessary  that  such  warrant 
express  the  name  of  the  party  to  be  taken."     The  argument  of  the 
defendant  is,  that  this  warrant  does  contain  the  name  of  the  plaintiff' 
by  reference.    Why  is  it  not  inserted  in  the  body  of  tbe  warrant  ? 
Why  is  it  left  to  reference?     It  is  said  that  it  was  omitted  by 
accident.     But  the  term  "accident,"  so  applied,  is  only  another 
name  for  neglect ;  and  it  is  essential  to  guard  against  carelessness 
in  framing  instruments  of  this  kind.     In  the  present  instance  such 
carelessness  is  shown  in  one  of  the  most  important  parts  of  the  war- 
rant.    Is  there  a  blank  or  not  in  this  warrant?     The  law  always 
discourages  blank  forms.     A  warrant  so  framed  affords  a  temptation 
to  a  passionate  or  ill-informed  man  to  resist  its  execution.     Sach 
warrants  are  not  always  deliberately  executed ;  they  are  frequently 
executed   after   warm   pursuit,  and   under  circumstances  of  great 
excitement  and  haste  in  the  pursuer  and  the  pursued.     It  is  of  great 
importance  that  the  name  should  be  clearly  shown  upon  the  face  of 
the  warrant,  so  that  he  who  runs  may  read.     We  should  not  leave 
such  a  matter  to  be  made  tlie  subject  of  study,  and  of  the  collation 
of  words,  in  order,  by  the  help  of  the  legal  maxim  '*  verba  iilata 
inesse  videniur^^  to  make  sense  of  that  which,  upon  the  face  of  the 
instrument,  is  at  least  obscure.     In  the  case  now  before  us,  argu- 
ments of  great  length  and  ingenuity  were  found  necessary  to  suggest 
a  mode  of  interpreting  the  words  used,  in  the  absence  of  the  words 
omitted,  in  this  warrant.    Can  we  say  that  it  would  be  safe  to 
engage  the  persons  who  have  to  act  upon  such  warrants  in  such 
discussions  as  these  ?     Upon  the  consideration  of  the  'words  most 
favourable  to  the  defendant,  the  word  "  said  "  is  still  ambiguous.    It 
is  still  doubtful  whether  it  relates  to  all  or  some  of  those  mentioned 
on  the  margin,  or  to  whom  specially  it  applies.    The  operative  part 
would  apparently  be  complied  with  if  a  plurality  of  two  only  of  the 
three  defendants  were  committed.    Such  a  form  cannot  be  treated  as 
*<  sufficient  in  substance  and  effect,"  and  as  *'  clearly  expressing  the 
intention  of  the  person  who  shall  use  the  same,"  within  the  34th 
section  of  the  Petty  Sessions  Act.    It  appears  to  be  bad  at  Common 
Law,  and  not  warranted  by  this  Act  of  Parliament. 


COMMON  LAW  REPORTS.  391 


M.  T.  1866. 

Exchequer, 


KENNEDY  v.  KELLY.*  ^     ,^ 

Nov.  10. 


The  plaint  in  this  case  claimed  the  sum  of  £44.  4s.  3d.  "  on  account  ^^^  ^o  ^^®  or- 
dinary   count 

of  money  payable  by  the  defendant  to  the  plaintiff  for  goods  sold  for  goods  sold 

and  delivered, 

and  delivered  by  the  plaintiff  to  the  defendant."     *'  And  on  account  "  That  no 

money    was 

of  monej  found  to  be  due  from  the  defendant  to  the  plaintiff  on  owing  from  the 

accounts  stated  between  them."     To  this   the  defendant  pleaded,  the  plaintiff 

"  that  no  money  was  owing  from  the  defendant  to  the  plaintiff  for  and^  deBvered 

^  goods   sold   and   delivered  by  the   plaintiff  to  the  defendant  as  ^  to^the  de- 

*' alleged;  and  that  no  money  was  found  to  be  due."  i*°^^°f •*k*^' 

iegeci|    IS  Daci. 

Edward  Litton,  now  moved  to  set  aside  this  defence. 
It  amounts  to  the  general  issue :  Smith  v.  Grant  (a). 

M^Mahon. 

This  plea  is  not  too  large.  It  raises  only  one  issue — namely, 
whether  the  goods  were  sold  or  not.  If  defendant  had  said  no 
money  is  due  it  would  be  a  different  thing.  That  was  the  plea 
in  Smith  v.  Grant.  Being  in  the  past  tense,  it  denies  the  con- 
sideration. Martin  v.  M*Hugh  (b)  shows  what  the  issue  here 
would  be. 

Litton,  in  reply,  cited  Cock  v.  Mahony  (e). — [Pigot,  C.  B« 
Martin  v.  MHugh  is  a  case  different  from  the  present  one. 
There  there  was  a  bill  of  particulars  which  admitted  certain 
payments,  and  the  plaint  went  on  to  claim  for  a  balance.  The 
defendant  took  defence  as  to  a  particular  matter,  and  denied  the 
contract  as  to  that. — Fitzgerald,  B.  It  would  be  open  to  them, 
under  this  defence,  to  prove  that  no  debt  ever  arose,  because  the 
goods  were  delivered  in  accord  and  satisfaction  of  an  antecedent 
debt.] — M^Mahon.    No ;  not  where  I  say  **  sold  and  delivered." 

(«)  3  It,  Com.  Law  Rep.  585.  {«)  6  Ir.  Jur.,  N.  S.  279. 

(c)  3  Ir.  Com.  Law  Rep.  240. 

*  Before  the  Foil  Court. 
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M.  T.  1866.  "  sufficient  in  substance  and  effect "  ?     Does  it  '*  clearly  express  the 
intention  of  the  person  who "  used  it  ?     In  Hcde^s  Pleas  of  the 
Croumy  p.  577,  it  is  laid  down,  "  It  is  necessary  that  soch  warrant 
express  the  name  of  the  party  to  be  taken."     The  argument  of  the 
defendant  is,  that  this  warrant  does  contain  the  name  of  the  plaintiff 
by  reference.    Why  is  it  not  inserted  in  the  body  of  the  warrant  ? 
Why  is  it  left  to  reference  ?    It  is  said  that  it  was  omitted  by 
accident.     But  the  term  "accident,"  so  applied,  is  only  another 
name  for  neglect ;  and  it  is  essential  to  guard  against  carelessness 
in  framing  instruments  of  this  kind.     In  the  present  instance  sach 
carelessness  is  shown  in  one  of  the  most  important  parts  of  the  war- 
rant.    Is  there  a  blank  or  not  in  this  warrant  ?     The  law  always 
discourages  blank  forms.     A  warrant  so  framed  affords  a  temptation 
to  a  passionate  or  ill-informed  man  to  resist  its  execution.    Sach 
warrants  are  not  always  deliberately  executed ;  they  are  frequently 
executed   after   warm   pursuit,  and   under  circumstances  of  great 
excitement  and  haste  in  the  pursuer  and  the  pursued.     It  is  of  great 
importance  that  the  name  should  be  clearly  shown  upon  the  face  of 
the  warrant,  so  that  he  who  runs  may  read.     We  sliould  not  leare 
such  a  matter  to  be  made  the  subject  of  study,  and  of  the  collation 
of  words,  in  order,  by  the  help  of  the  legal  maxim  **  verba  illaia 
inesse  videniur^^  to  make  sense  of  that  which,  upon  the  face  of  the 
instrument,  is  at  least  obscure.     In  the  case  now  before  us,  argu- 
ments of  great  length  and  ingenuity  were  found  necessary  to  suggest 
a  mode  of  interpreting  the  words  used,  in  the  absence  of  the  words 
omitted,  in  this  warrant.     Can  we  say  that  it  would  be  safe  to 
engage  the  persons  who  have  to  act  upon  such  warrants  in  such 
discussions  as  these  ?     Upon  the  consideration  of  the  'words  most 
favourable  to  the  defendant,  the  word  "  said  "  is  still  ambiguoas.  It 
is  still  doubtful  whether  it  relates  to  all  or  some  of  those  mentioned 
on  the  margin,  or  to  whom  specially  it  applies.     The  operative  part 
would  apparently  be  complied  with  if  a  plurality  of  two  only  of  tlie 
three  defendants  were  committed.    Such  a  form  cannot  be  treated  as 
*<  sufficient  in  substance  and  effect,"  and  as  '^  clearly  expressing  the 
intention  of  the  person  who  shall  use  the  same,"  within  the  34th 
section  of  the  Petty  Sessions  Act.    It  appears  to  be  bad  at  Common 
Law,  and  not  warranted  by  this  Act  of  Parliament. 
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M.  T.  1866. 

Exchequer. 


KENNEDY  v.  KELLY.*  «     ,^ 

Nov.  10. 


The  plaint  in  this  case  claimed  the  sum  of  £44.  4s.  3d.  '*  on  account  ^^^  ^^  ^^  or- 
dinary   count 

of  money  payable  by  the  defendant  to  the  plaintiff  for  goods  sold  for  goods  sold 

and  delivered, 

and  delivered  by  the  plaintiff  to  the  defendant."     ''And  on  account  "That  no 

money    waa 

of  money  found  to  be  due  from  the  defendant  to  the  plaintiff  on  owing  from  the 

accounts  stated  between  them.*'     To  this  the  defendant  pleaded,  the  plaintiff 

**  that  no  money  was  owing  from  the  defendant  to  the  plaintiff  for  ^^^^  deKverecl 

"  goods  sold   and   delivered  by  the   plaintiff  to  the  defendant  as  ^  to^he  de- 

*' alleged;  and  that  no  money  was  found  to  be  due."  l^^^d^^^h^d' 

Edward  Litton^  now  moved  to  set  aside  this  defence. 
It  amounts  to  the  general  issue :  Smith  v.  Grant  (a). 

M^Mahon. 

This  plea  is  not  too  large.  It  raises  only  one  issue — namely, 
nheiher  the  goods  were  sold  or  not.  If  defendant  had  said  no 
money  is  due  it  would  be  a  different  thing.  That  was  the  plea 
in  Smith  v.  Grant.  Being  in  the  past  tense,  it  denies  the  con- 
sideration. Martin  v.  M^Htigh  (b)  shows  what  the  issue  here 
would  be. 

Litton,  in  reply,  cited  Coch  v.  Mahony  (c). — [Pioot,  C.  B« 
Martin  v.  M^Hugh  is  a  case  different  from  the  present  one. 
There  there  was  a  bill  of  particulars  which  admitted  certain 
payments,  and  the  plaint  went  on  to  claim  for  a  balance.  The 
defendant  took  defence  as  to  a  particular  matter,  and  denied  the 
contract  as  to  that. — Fitzoebald,  B.  It  would  be  open  to  them, 
ander  this  defence,  to  prove  that  no  debt  ever  arose,  because  the 
goods  were  delivered  in  accord  and  satisfaction  of  an  antecedent 
debt.] — M^Mahon,    No ;  not  where  I  say  "  sold  and  delivered." 


(a)  3  It,  Com.  Law  Rep.  585.  (fi)  6  Ir.  Jur.,  N.  S.  279. 

(e)  3  Ir.  Com.  Law  Bep.  240. 

*  Before  the  Full  Conrt. 
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M.  T.  1666.  "safficient  in  substance  and  effect"?     Does  it  "clearij  express  the 
intention  of  the  person  who  "used  it?     In  Hcde*s  Pleas  of  the 
Crown,  p.  677»  it  is  laid  down,  "  It  is  necessary  that  such  warrant 
express  the  name  of  the  party  to  be  taken."    The  argument  of  the 
defendant  is,  that  this  warrant  does  contain  the  name  of  the  plaintiff 
by  reference.    Why  is  it  not  inserted  in  the  body  of  the  warrant  ? 
Why  is  it  left  to  reference?    It  is  said  that  it  was  omitted  by 
accident     But  the  term  ''accident,"  so  applied,  is  only  another 
name  for  neglect ;  and  it  is  essential  to  guard  against  carelessness 
in  framing  instruments  of  this  kind.     In  the  present  instance  such 
carelessness  is  shown  in  one  of  the  most  important  parts  of  the  war- 
rant.    Is  there  a  blank  or  not  in  this  warrant  ?     The  law  always 
discourages  blank  forms.     A  warrant  so  framed  affords  a  temptation 
to  a  passionate  or  ill-informed  man  to  resist  its  execution.    Such 
warrants  are  not  always  deliberately  executed ;  they  are  frequently 
executed   after   warm   pursuit,  and   under  circumstances  of  great 
excitement  and  haste  in  the  pursuer  and  the  pursued.     It  is  of  great 
importance  that  the  name  should  be  clearly  shown  upon  the  face  of 
the  warrant,  so  that  he  who  runs  may  read.     We  should  not  leave 
such  a  matter  to  be  made  the  subject  of  study,  and  of  the  collation 
of  words,  in  order,  by  the  help  of  the  legal  maxim  "verba  iilaia 
inesse  videtUur"  to  make  sense  of  that  which,  upon  the  face  of  the 
instrument,  is  at  least  obscure.     In  the  case  now  before  us,  argu- 
ments of  great  length  and  ingenuity  were  found  necessary  to  suggest 
a  mode  of  interpreting  the  words  used,  in  the  absence  of  the  words 
omitted,  in  this  warrant.     Can  we  say  that  it  would  be  safe  to 
engage  the  persons  who  have  to  act  upon  such  warrants  in  sach 
discussions  as  these  ?     Upon  the  consideration  of  the  'words  most 
favourable  to  the  defendant,  the  word  *'  said  "  is  still  ambiguous.  It 
is  still  doubtful  whether  it  relates  to  all  or  some  of  those  mentioned 
on  the  margin,  or  to  whom  specially  it  applies.     The  operative  part 
would  apparently  be  complied  with  if  a  plurality  of  two  only  of  the 
three  defendants  were  committed.    Such  a  form  cannot  be  treated  as 
*<  sufficient  in  substance  and  effect,"  and  as  ''  clearly  expresdng  the 
intention  of  the  person  who  shall  use  the  same,"  within  the  34th 
section  of  the  Petty  Sessions  Act.    It  appears  to  be  bad  at  Common 
Law,  and  not  warranted  by  this  Act  of  Parliament. 
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M.  T.  1866. 

Exchequer, 


KENNEDY  9.  KELLY.*  «,     ,^ 

Nov.  10. 


The  plaint  in  this  ease  claimed  the  sum  of  £44.  4s.  3d.  *'  on  account  ?je»  *<>  the  or- 

dinaiy     count 

of  money  payable  by  the  defendant  to  the  plaintiff  for  goods  sold  for  goods  sold 

and  delivered, 

and  delivered  by  the  plaintiff  to  the  defendant."     *'  And  on  account  **  That  no 

money    was 

of  money  fonnd  to  be  due  from  the  defendant  to  the  plaintiff  on  owing  from  the 

acconnts  stated  between  them."     To  this   the  defendant  pleaded,  the  plaintiff 
"  that  no  money  was  owing  from  the  defendant  to  the  plaintiff  for  and^^five^ 
"  goods  sold   and   delivered  by  the   plaintiff  to  the  defendant  as  ^  to^he  d€- 
'* alleged;  and  that  no  money  was  found  to  be  due."  l*°^d"*'*had" 

Edward  Litionj  now  moved  to  set  aside  this  defence. 
It  amounts  to  the  general  issue :  Smith  v.  Grant  (a). 

M^Mahon. 

This  plea  is  not  too  large.  It  raises  only  one  issue — ^namely, 
whether  the  goods  were  sold  or  not.  If  defendant  had  said  no 
money  i>  due  it  would  be  a  different  thing.  That  was  the  plea 
in  Smith  v.  Grant.  Being  in  the  past  tense,  it  denies  the  con- 
sideration. Martin  v.  M^Hugh  {b)  shows  what  the  issue  here 
would  be. 

Litton^  in  reply,  cited  Coch  v.  Mahony  (c). — [Pioot,  C.  B. 
Martin  v.  M^Hugh  is  a  case  different  from  the  present  one. 
There  there  was  a  bill  of  particulars  which  admitted  certain 
payments,  and  the  plaint  went  on  to  claim  for  a  balance.  The 
defendant  took  defence  as  to  a  particular  matter,  and  denied  the 
contract  as  to  that. — Fitzgerald,  B.  It  would  be  open  to  them, 
onder  this  defence,  to  prove  that  no  debt  ever  arose,  because  the 
goods  were  delivered  in  accord  and  satisfaction  of  an  antecedent 
debt.] — M^Mahon.    No ;  not  where  I  say  "  sold  and  delivered." 

(«)  3  Ir.  Com.  Law  Rep.  585.  {h)  6  Ir.  Jur.,  N.  S.  279. 

(c)  3  Ir.  Com.  Law  Bep.  240. 

*  Before  the  Fall  Court. 
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M.  X*  \rS6S*  they  maj,  if  they  think  it  advisable,  amend  the  summons  and  plaint 

by  Stating  the  note  to  have  been  payable  to  order.  To  this  tbi 
defendant  has  pleaded,  on  equitable  grounds,  that  *'  before  the  sokni 
nization  of  the  marriage/'  &c. — [His  Lordship  here  read  the  whol 
of  the  first  .defenee.J — By  way  of  equitable  replication  to  this  defexie 
the  plaintiffs  say  that  the  plaintiff*  John  married  the  plaintiff  Cathe 
rine  before  the  promissory  note  became  due,  and  upon  the  faith  tha 
the  same  would  be  duly  paid,  and  without  notice  of  the  facts  relie 
on  in  said  defence,  or  that  said  promissory  note  was  made  in  fraui 
of  the  said  John  Tuomy  or  Ellen  Tuomy,  or  of  the  indenture  o 
marriage  settlement,  as  in  the  said  equitable  defence  mentioned 
To  this  replication  a  demurrer  is  taken ;  and  the  question  now  for  u: 
to  determine  is,  whether,  under  the  circumstances  appearing  in  th< 
pleadings,  the  plaintiffs  are  entitled  to  maintain  an  action  against  thit 
defendant  upon  the  promissory  note  ?  The  principal  argument  for 
the  plaintiff  was  substantially  this,  that  the  husband,  who  w^as  the 
substantial  plaintiff,  had  married  his  wife  upon  the  faith  of  this 
being  a  valid  promissory  note;  that  he  has  at  least  as  good  an 
equity  to  insist  on  the  payment  of  it  as  the  defendant   to  resist 

I 

its  payment :  and,  though  Catherine  could  not  maintain  the  action 
before  her  marriage,  that  the  same  reason  does  not  now  apply,  and 
there  is  no  reason  why  her  husband,  who  is  in  the  nature  of  a 
purchaser  of  the  note  for  value,  should  not  be  able  to  maintain  it.  i 
We  were  referred,  in  the  course  of  the  argument,  to  the  case  of 
Roberts  v.  Roberts  (a).  The  circumstances  of  that  case  were  these: 
On  the  occasion  of  the  execution  of  the  marriage  settlement  of  a  son, 
to  which  the  father  was  a  granting  party,  a  power  was  reserved  to 
the  father  to  jointure  any  second  wife  that  he  might  many,  upon 
condition  that  he  should  pay  a  sum  of  £1000  sterling  to  the  son,  and 
the  instrument  was  so  framed  as  to  make  this  a  condition  precedent 
to  enabling  him  to  exercise  the  power  of  jointuring.  The  father  was 
about  getting  married ;  the  lady's  friends  objected  that  he  was  not 
in  a  position  to  make  a  sufficient  settlement  if  he  were  to  be  obliged 
to  pay  this  £1000  to  the  son ;  and,  finally,  it  was  arranged  that  the 

(a)  8  P.  Wms.  66. 
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father   shonld  be  allowed  by  the  son  to  exercise  the  power  of  M.  T.  1865. 

Appointment  without  paying  the  £1000,  and  in  pursuance  of  this 

arrangement  the  son  executed  to  the  father  a  release  of  the  £1000. 

This  was  the  agreement  known  to  the  intended  wife's  friends ;  but, 

unknown  to  them,  the  father  executed  to  the  son  a  bond  for  the 

amonnt.-    After  some  time  the  bond  was  about  being  put  in  suit, 

«nd  the  father,  together  with  his  wife,  filed  a  bill  for  the  purpose  of 

having  the  proceedings  stayed,  and  being  released  from  liability  on 

the  bond.     That  was  the  case  of  a  bondf  and  it  was  assumed  that  the 

father  had  iig  defepce  at  law  to  an  action  on  the  bond.    The  father's 

Counael  insisted' that  the  obtaining  of  the  bond  by  the  son  from  the 

father  waa  a  fraud  on  the  father  and  his  settlement.    Counsel  for  the 

son,  on  the  other  hand,  contended  that  the  release  obtained  by  the 

father  from  the  son  was  as  much  a  fraud  on  the  son's  wife  and  her 

family  as  the  execution  of  the  bond  was  on  the  father's  family,  and 

that  the  Court  should  not  restrain   the   proceedings   against  the 

lather.    ^The  Master  of  the  Rolls  was  of  that  opinion ;  holding  that 

there  was  no  difference  between  their   equities,  and  that  the  law 

should  be  allowed  to  take  its  course,  and  refused  to  give  the  father 

any  relief. 

We  were  also  referred  to  the  case  of  Rice  r.  Rice  (a).    In  that 
case  a  vendor  of  a  small  real  estate  executed  to  the  purchaser  the 
ordinary  conveyance,  with  a  receipt   for   the   purchase-money  in- 
dorsed.    The  purchase-money  was  not  in  fact  paid,  but  was  pro- 
mised to  be  paid  in  a  few  days.     The  purchaser,  immediately  after 
the  date  of  the  conveyance  to  him,  borrowed  a  sum  of  money,  by 
deposit  of  the  conveyance,  the  lender  having  become  in  fact  equi- 
table mortgagee,  but  not  having  obtained  a  conveyance  of  the  legal 
estate.    The  vendor  filed  a  bill  to  have  the  unpaid  purchase-money 
raised  by  a  sale  of  the  estate,  the  purchaser,  and  also  the  equitable 
mortgagee,  being  parties  defendants.    The  fund  being  insufficient  to 
pay  the  amount  of  the  mortgage,  and  of  the   unpaid   purchase- 
money;[;the question  arose — which  of  the  two  was  entitled  to  priority; 
the  aopitid  vendor  insisting  that  both  demands   being  equitable, 

(a)  2  Drew.  96. 


n 
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M.  T.  1866.  bis,   being   prior  in  point  of   limey   was  entitled  to    precedence 

over  the  mortgagee's.    The  Court,  however,  held  that  the  rule  qui, 

prior  est  tempore^  potior  est  Jure^  applies  only  where  the  eqoitiei 

J 
are  quite  equal,  and  that  inasmuch  as  the  vendor,  by  giving  a  receipt 

for  the  unpaid  purchase-money,  was  guilty  of  negligence,  and  thereby 

• 

had  enabled  the  purchaser  to  obtain  the  advance  from  the  mort- 
gagee, and  that  as  the  mortgagee  had  made  the  advance  bonafidt 
without  notice,  and  Had  not  been  guilty  of  any  neglect  or  default,  ks 
had  a  superior  equity,  and  therefore  was  entitled  to  be  paid  in  pri- 
ority of  the  unpaid  vendor.  If,  in  the  present  case,  we  were  of  opinion 
that  the  defendant  had  no  defence  at  law  to  the  action  on  the  pro- 
missory note,  we  should  attentively  consider  the  application  of  those 
cases  to  which  I  have  referred,  and  determine  whether  the  equities 
of  the  plaintiffs  or  defendant  were  superior ;  and  possibly  we  should 
come  to  the  conclusion  that  the  equity  of  the  plaintiff  John  was  at 
least  equal  to  that  of  the  defendant,  he  having  married  the  plaintiff 
Catherine  on  the  faith  of  her  being  entitled  to  the  amount  of  the 
note  in  question,  notwithstanding  the  fraud  in  the  original  making 
of  the  note.     But  it  occurs  to  us  that  the  question  does  not  arise, 
and  that  we  need  not  express  any  very  decided  opinion  on  the  subject, 
if  the  defence  of  the  defendant,  though  pleaded  as  an  equitable 
defence — in  fact  constitutes  a  legal  defence — to  the  action.    In  con- 
sidering this  question,  it  should,  in  the  first  instance,  be  considered 
as  if  the  plaintiff  Catherine  was  still  unmarried,  and  had  brought 
the  present  actioji  for  the  amount  of  the  note.     It  is  quite  dear 
that,  to  an  action  on  a  note,  it  is  a  good  defence  to  plead  that 
there  was  no  consideration,  or  a  fraudulent  one.     The  cases  which 
occur  to  me  at  the  moment  'most  like  the  present  are  those  in  which 
a  debtor,  who  is  compounding  with  his  creditors,  makes  a  private 
agreement  with  one  of  them  to  pay  him  in  full,  and  gives  a  pro- 
missory note  to  secure  the  surplus  beyond  the  proportion  paid  to 
the  other  creditors.    It  has  frequently  been  decided  that  no  action 
can  be  maintained  on  such  a  note  by  the  immediate  parties  thereto. 
I  cannot  distinguish  the  case  of  an  action  by  the  plaintiff  Catherine 
alone  from  the  cases  to  which  I  have  alluded ;  and,  therefore,  if  the 
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Dtiff  Catherine  were  the  sole  plnintiff;  it  appears  clear  that  the  M.  T.  1865. 
on  could  not  he  maintained.     If  this  be  so,  the  question  then     y^^o**    gg*' 

LEE 
V. 

berine  would  have  been  if  she  sued  alone  ?     It  will  be  recol-       hates. 


es,  are  the  two  plaintiffs  in  a  better  .situation  than  the  plaintiff 


ed,  it  is  not  alleged  that  the  plaintiff  John  became  indorsee  of 
note  before  or  after  marriage;  his  title  is,  that  his  rights 
-lied  by  act  of  law — that  is,  marriage.  But  I  am  not  aware 
inj  principle  or  authority  tending  to  prove  that  an  assignee 
let  of  law  takes  property,  real  or  personal,  in  any  better  plight 
ondition  than  the  party  from  whom  he  took  it.  I  am  not  aware 
{ if  property  in  the  possession  of  an  unmarried  woman  is  subject 
tDj  trust,  or  bound  by  any  equity,  that  her  husband,  who 
aires  his  title  by  marriage,  is  not  subject  to  all  the  equities 
ich  his  wife  was  before  marriage ;  but,  when  we  consider  the 
.ore  of  the  property  in  question,  namely,  a  negociable  security, 
case  of  Whistler  v.  Porster{a)  seems  an  authority  almost  in 
ot.  It  was  an  action  on  a  cheque,  drawn  by  the  defendant, 
fable  to  A.  S.  Griffith  &  Co.,  or  order,  and  obtained  by  Griffith 
m  the  defendant  under  circumstances  which  admittedly  would 
re  prevented  Griffith  maintaining  the  action ;  then  Griffith  gave 
i  cheque  to  the  plaintiff  for  value,  and  without  notice,  but 
utted  to  indorse  it.  Some  few  days  after,  the  plaintiff  had 
tice  of  the  fraudulent  circumstances  under  which  Griffith  ob- 
iied  the  cheque,  and  then  got  Griffith  to  indorse  it  to  him.  The 
lestion  was,  could  plaintiff  maintain  the  action,  as  he  admittedly 
old,  if  he  had  been  an  indorsee  for  value  without  notice  ?  The 
)Qrt  was  of  opinion  that  the  rule  as  to  indorsees  for  value  without 
^ce  was  strictly  confined  to  cases  in  which  the  security  was  in 
ct  indorsed  for  value  without  notice,  and  did  not  extend  to  any 
her  description  of  transfer;  and  that,  though  the  plaintiff  had 
Kome  the  purchaser  of  the  cheque  or  bill,  without  notice  of  the 
tud  by  which  it  had  been  obtained  from  the  defendant,  still,  as 
s  had  this  notice  before  the  bill  or  cheque  was  indorsed  to  him, 
^  he  was  in  no  better  position  than  his  indorser,  and  could  not 

(a)  14  C.  B.,  N.  S.  248. 
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M.  T.  1865.  therefore  maintain   the  action.    So,  in  the  present  case,  for  the 

reasons  I  have  stated,  I  do  not  think  the  plaintiff  Catherine  could 
maintain  the  action  before  her  marriage;  nor  can  the  plaintiff  John, 
he  being  assignee  by  act  of  law-^that  is,  marriage — and  not  bj 
indorsement  for  value  without  notice.  There  must  therefore  be 
judgment  for  the  defendant  on  the  first  count;  but,  with  i&peet 
to  the  second  and  third  counts  on  accounts  stated  with  the  plaintiff 
Catherine  before  her  marriage^  and  with  both  plaintiffs  since  their 
miuriage,  Che  pleas  are,  that  the  accounting  in  the  counts  mentioned 
was  on  foot  of  the  promissory  note  in  the  first  count,  and  not 
otherwise;  but  there  is  nothing  whatever  to  incorporate  with  these 
defences  the  facts  specially  pleaded  to  the  first  count ;  so  that,  if 
issue  were  taken  on  these  defences,  Chey  would  be  sustained  if  the 
accounting  was  on  foot  of  the  note  in  the  first  count,  though  there 
was  in  fact  no  foundation  for  the  allegations  contained  in  the  plea  to 
the  first  count. 

We  must  therefore  allow  the  demurrer  to  the  pleas  to  the  second 
and  third  counts  ;  the  result  of  which  will  be,  that  the  defendant  will 
have  judgment  on  the  count  on  the  promissory  note,  and  plaintifi 
on  the  other  two. 

Kbogh,  J.,  concurred. 

Christian,  J. 

I  am  of  the  same  opinion ;  but,  as  regards  the  first  count,  wish  to 
be  understood  as  resting  my  judgment  solely  on  Mr.  J)owse*s  second 
proposition,  namely,  that  the  defence  is  good  as  a  legal  defence.    If 
it  could  only  be  sustained  as  an  equitable  defence,  which  is  the  form 
in  which  it  was  pleaded,  I  shall  say  no  more  than  that  I  should  fiad 
it  extremely  difficult  to  distinguish  the  case  from  that  of  Roberts  t. 
Roberts  (a),  cited  by  Mr.  Daniel,  because  taking  as  true,  as  of 
course  we  must,  the  averments  in  the  replication,  the  contingency 
there  set  up  is  similar,  and  probably  equal  to  that  asserted  in  the 
plea ;  and  if  so,  the  legal  estate  or  interest  in  the  contract  sued  on 
would  turn  the  balance  in  the  plaintiffs'  favour.     But  of  couise  tbit 

m 

^  (a)  3  P.  Wnu.  66. 
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ilonient  vanishes  if  the  defence  be  a  good  legal  defence,  because  then  M.  T.  1865. 

II  y       .  .        ,    /.  1  1        t  ^    Common  Picas 

:.'.re  is  no  legal  contract.  Is  then  tire  defence  a  good  legal  one  ? 
X  it  be,  its  being  pleaded  as  an  equitable  one  does  nol  prevent  the 
[•rriendant  relying  on  it  as  a  legal  one.  Well,  upon  that  question  I 
oosider  the  case  the  same  in  principle  as  those  decided  on  creditors' 
omposition  deeds,  oC  which  Cockshoti  v.  Bennett  (a)  may  be  taken 
li  ihe  representative.  In  that  case,  fraud  in  the  purpose  for  which 
le  note  was  given — fraud  on  third  persons — was  held  to  afford  a  ' 
;wJ  defence  at  law,  and,  as  it  seems  to  me,  quite  in  accordance 
vith  legal  principle ;  because  a  promissory  note  being  only  a  simple 
romract,  anything  which  went  to  show  illegality  in  the  consideration 
vent  to  show  that  it  was  nudum  pactum^  and  therefore  void  at  law. 
Roberts  v.  Roberts  differs  by  being  the  case  of  a  bond,  which  we 
inow  is  good  at  law  without  consideration,  and,  though  fraud  on  a 
njirriage  contract  may  at  Law  be  sufficient  to  destroy  the  consider- 
uiun  of  a  simple  contract,  and  in  Equity  to  set  aside  a  deed,  it  could 
li.rHy  be  pleadable  at  law  to  an  action  on  a  deed.  Therefore,  in 
Vjherts  V.  Roberts  tiie  leiral  interest  in  the  bond  subsisted,  and 
turr.ed  the  scale  between  the  conterulin':^  ecjuities.  But  the  force 
u:  :Litf  defence  here  is  to  show  that  the  note  sued  on  is  void  at 
Li-.v  as  well  as  in  E<|uiry,  as  being  niubim  pactum,  or  something 
cv'jn  worse. 

Th'i  defence  then  beino:  ijood  as  a  Iei:al  detence,  there  remains 

lU  question    whether  it   is   answered   by   tlie   replication  ?      That 

•pinion  is  also  twofold. — First;    is  the  repHoaiion  a  good  legal  re- 

iV.:aiion?     I  think  not  ;   for  I  know  neither  authority  nor  principle 

wliieh  would  warrant  the  Court  in  holding  that  when  n  feme  sole 

v.iio  has  a  promissory  note    void  at  law  as   between   her  and   the 

lir.ker,  marries  without  indorsing  the  note,  even  though  before  it 

i^  ilue,  her  husband,  or,  more  properly,,  she  and  her  husband  in  her 

r  jht,  can  maintain  an  action  upon  it,  though  she  could  nofc  have 

•i.T.e  so  while  sole; — thus  assimilating  the  position  of  the  husband 

:inl  wife  to  that  of  ordinary  indorsees  for  value,  and  without  notice 

l-fjre  dishonour.      I  agree   entirely   in   what   the  Chief  Justice 

(a)  -2  T.  R.  763. 
VOL.  17  52  L 
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M.  T.  1865.  Las  said  npon  that.    But,  secondly;  if  the  replication  be  not  a  good 

ConuMon  Pleu 

legal,  is  it  a  good  equitable  replication?  To  this  there  are  two 
objections. — ^First;  an  equitable  replication,  which  g^oes  to  show 
that  the  plaintiffs*  right  of  suit  is  only  an  equitable  one,  is  bad; 
to  be  good  it  should  sustain  the  legal  cause  of  suit  'pat  forward 
in  the  plaint.  Secondly;  even  if  we  were  in  a  Court  of  Squity, 
as  the  plea  is  not  only  good  at  law,  but  contains  an  equity  which  is^ 
to  say  the  least  of  it,  equal  to  that  relied  on  in  the  replication,  while 
it  is  prior  in  time,  and,  as  the  priorities  are  in  all  other  respects  equal 
(there  being  no  legal  estate),  the  case  would  be  precuselj  one  for 
application  of  the  maxim  qui  prior  est  tempore^ potior  est.jmre^  as 
that  maxim  is  explained  in  the  judgment  of  Yice-Chancellor  Kin- 
dersley  in  the  case  of  JRiee  t.  2Zt6«(a). 

The  conditions  of  the  question  are  therefore  wholly  altered  by 
treating  the  defence  as  a  legal  one,  and  altered  in  a  way  fatal  ia 
my  opinion  to  the  plaintiffs'  case. 

(a)  2  Drew.  77--8. 


COMMON  LAW  REPORTS.  411 


M.  T.  1864. 
Qtut»'$  Bt»ek 


THE  QUEEN 

V. 

JAMES  M'CORMtCK  and  WILLIAM  COWANJ 

(QueetCi  Bench.) 


Noo.  15, 16. 


This  was  a  motion  that  the  two  defendants,  prisoners  confined  in  When  the  de<- 

positioxu  make 

the  gaol. of  Belfast  on  a  charge  of  having  formed  part  of  a  riotoas  cat  a    prima 

fixie   case    (^ 

moh  nnlawfally  assembled  with  fire-arms,  and  who  fired  at  a  con-  felony  against 

tending  mob  called  ''the  navTies,"  be  admitted  to  bail.  and  ^ow  a* 

The  prisoners  were  arrested  on  the  12th  of  September   1864;  which^indlcatS 

committed  for  trial  on  the  14th  of  the  same  month;  and  each  of  ^'^!,^![!^^' 

en    enjoj    a 

them  subsequently  caused  an  application  on  his  behalf  to  be  made  to  ^^^   'J!!^^^ 

a  Resident  Magistrate  in  Belfast  to  admit  him  out  on  bail.    Both  ^^   support 

from  the  pab- 

applications  were  refused.  lie,  the  Court 

^^  will    not    be 

The  prisoners  were  committed  for  trial  on  the  depositions  of  four  influenced,  on 

an  application 
persons,  each  of  whom  testified  against  both  the  defendants.     The  to    admit  to 

hail,  by  the  fact 
material  portions  of  those  depositions  were  the  following : —  that  the  pri* 

Jane  M'Nally,  in  an   information   on  the   10th  of  September,  ^^  ^^^^y  ^ 

having  described  how,  in  the  afternoon  of  the  17th  of  August  1B64,  ^"^  •'^^• 
®  (Hates,  J., 

io  the  town  of  Belfast,  she  had  seen  a  mob  run  into  Smith's  Dock,  dutMUnu), 

where  the  navvies  were;   how  the  navvies  chased  the  mob  out 

tgain ;  and  how  the  mob  crossed  to  the  dock  again,  and  split  into 

two  parties,  one  of  which  passed  through  Nelson-street ;  stated : — 

^At  this  time  I  saw  fire-arms  with  the  mob  that  came  through 

''Nelson-street.    I  saw  three  men  armed  come  out  from  the  mob, 

''and  kneel  down  on  one  knee.    They  aimed  for  the  docks.    I  know 

"those  three  men,  James    M*Cormick,   who   had   a   gun,   John 

"  Dickson,  who  had  a  pistol,  and  William  Cowan,  who  had  a  pistol. 

"M'Cormick  fired  down  on  the  navvies  who  were  in  the  dock. 

• 

"I  shouted  to  Dickson   *  Murder,   Dickson.     You  are  our  own 
"neighbour,  for  God's  sake  don't  fire.'      He  then  turned  round 

*  Before  the  Full  Court. 
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M.  T.  1864.  '*and  fired  at  me:  I  was  about  twenty  yards  from  him.    I  saw 

Qveen'aBench   ,,  _  ^        ,  ,  .       ,       ,     ,  , 

— "V  -^      *' Cowan  fire  down  on  the  men  m  the  dock  at  the  same  tipe  afl 

^^  "  M'Cormick.     Soon  after  I  saw  M^Cormick  going  to  fire  secondlj, 

m'cobhick.  «  The  gun  would  not  go  off;  and  I  said,  *  She  won't  go  off  foi 

**  you :  I  hope  she  will  shoot  yourself.'  He  then  went  into  the  mob; 

^'  and  in  a  minute  or  so  came  out  from  the  mob,  crossed  the  road^ 

"  and  again  fired  into  the  dock  where  the  navvies  were.     The  mofa 

« then  rushed  into  the  dock,  and  smashed  the  windows  of  the  office  j 

"  and  the  navvies  ran  towards  the  water." 

In  a  deposition  made  on  a  subsequent  day,  this  witness  said :-« 
"  I  now  identify  James  M'Cormick  and  William  Cowan  as  two  d 
'*  the  men  referred  to  in  the  information.  I  have  known  both  men 
'^  for  the  last  two  years ;  I  have  no  doubt  they  are  the  men ;  thej 
"  live  near  me ;  I  might  be  mistaken ;  but  I  am  sure  I  am  not ;  I 
"swear  positively  they  are  the  men  referred  to  in  mj  information 
"  made  on  the  10th  inst." 

On  cross-examination,  she  said  : — "  I  saw  James  M'Cormick 
*' charge  a  gun,  and  ram  her,  at  the  corner  of  Nelson-street  and 
"  Dock-street ;  his  clothes  were  soiled ;  he  wore  a  dark  cap  and 
"  moleskin  trousers,  not  clean.  Will  Cowan  was  dressed  in  a  white 
"  linen  jacket,  and  dark  cap,  and  dirty  trousers.** 

Deposition  of  John  Keys : — "  I  recollect  the  day  I  was  hunted  ai 
"  the  New  Docks  in  Belfast,  where  I  was  working ;  I  saw  a  mob 
"  coming  towards  where  I  was  working.    There  were  about  siztj 
"men  working  on  the  docks  with  me.     The  mob  was  large;  tbej 
«  came  into  the  dock  where  I  was  working.     A  pistol  was  fired  bj 
*'  some  one  in  the  mob ;  two  or  three  pistols  were  fired  by  the  party 
*'  in  the  dock ;  and  the  mob  ran  away  towards  the  foundry,  where 
*^  they  stayed  for  some  time  till  they  were  reinforced,  and  returned 
'*  towards  the  docks,  and  fired.     In  that  mob  I  saw  a  man  named 
*'  James  M'Cormick,  who  is  now  present,  fire  twice  with  a  gnn 
«  amongst  the  men  I  was  with.    I  wrought  with  M'Cormick  on  the 
"  island,  and  know  him  well.'' 

On  cross-examination  this  witness  described  M'Cormick*8  dress 
as  *'  a  whitish  jacket  and  trousers,  and  a  dark  cap.'' 

Deposition  of  Ellen  M'Killcn  : — "About  half-past  three  o'clock  I 
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«irent  to  the  corner  of  White-street,  to  see  if  the  mob  were  gone,  M.  T.  1864. 

.                                                      Queen's  Bgneh 
('when  I  saw  another  lot  of  men  in  a  piece  of  waste  ground  near      ^ — v ' 

TE[E    QUEEN 

''Corrj's  saw-milL    It  was  a  larger  mob  than  the  first.  A  good  ^^ 

**xnan7  of  that  mob  were  armed  with  £re-arms,  hatchets,  and  a  foot-    m'cobmick. 

"adze.    I  saw  some  people  in  that  mob  that  I  knew :  I  saw  William 

**  Cowan.     He  had  a  pistol  in  his  hand ;  I  saw  him  fire  it  off  in  the 

<*  direction  of  the  naryies,  who  were  running  away  at  the  time.    I 

"see  William  Cowan  here  now;  and  I  identify  him  as  the  man 

**  whom  I  saw  in  the  mob  on  the  17th  of  August,  and  having  a 

"pistol,  which  he  fired  off.    At  that  time  I  did  not  know  his  Chris- 

"tian  name.    I  also  saw  a  man  named  M'Cormick  in  that  mob ;  he 

"  vas  running  before  them ;  he  had  a  gun  in  hb  hand.    I  saw  him 

^'fire  off  the  gun  in  the  direction  of  the  navvies.     I  see  him  here 

"now.    I  did  not  know  his  Christian-name  at  that  time  ;  but  I 

''  have  heard  since  it  is  '  James.'    In  about  half  an  hour  after  I  saw 

^^  Cowan  discharge  the  pistol,  I  went  across  to  the  railway  gate 

"  where   he  was  standing,  and   said  to   him,  ^  It   is  a  shame  for 

"<joa  who  has  trades  to  be  chasing  them  men  that  could  scarcely 

"*keep  themselves.'    I  told  him  I  saw  him  shooting  at  the  navvies ; 

'*and  he  said,  *You  are  very  clever  to  tell  me  so.'     Two  men, 

''named  Magrath  and  Magee,  were  present  at  this  conversation. 

"Magrath  said  he  had  no  pistol;  and  I  said  to  Magrath,  *  If  you 

"*were  doing  your  duty  you  would  take  him  with  you.'    In  ten 

**  minutes  I  saw  Cowan  hand  a  pistol  to  Magee,  who  fired  it  in  the 

**air  over  his  head.    From  the  time  that  I  said  to  Magrath  if  he 

*'  were  doing  his  duty  he  would  take  Cowan  with  him,  until  I  saw 

'*  Cowan  hand  the  pistol  to  Magee,  I  did  not  lose  sight  of  Cowan. 

'*Mrs.  M^Nally  was  also  present  at  this  conversation.     I  heard 

"Mrs.  M*Kally  say  to  James  M'Cormick,   who  is  now  present, 

^ '  Your  gun  would  not  go  off  to  shoot  the  navvies ;  hell  and  it 

**niay  shoot  yourself.'    I  heard  say  also,  'Dickson,  murder,  don't 

''take  an   aim,  don't  shoot.'     At  the  time  M'Cormick  was  on 

"his  knee  going  to  fire,  Magrath  ran  a  piece,  and  said  to  him, 

"'Murder,  murder,  don't  take  an  aim.'" 

On  cross-examination  she  added : — "  Cowan  had  a  white  linen 
"jacket ;  but  it  was  soiled,  as  if  he  had  been  working  in  it ;  he  had 
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M.  T.  1864.  "some  sort  of  a  dark  cloth  cap,  and  whitish  troasera.     The  oi 

Queen*i  Bench    ^,  ..^  ,.  ,,  ,^  ,^ 

x*>i^v.  »7     "  was  in  the  waste  ground,  about  thirty  yards  from  where  I stci 

^  *'  There  might  have  been  eight  or  nine  hundred  people  in  the  croii 

MCCORMICK.    "  when  they  were  all  there ;  for  it  was  dreadful.     M^Cormick  ii 

"on  a  whitish  soiled  jacket  and  trousers,  and  a  dark  cap.*' 

Patrick  Treanor  deposed : — ^'  I  saw  a  mob  of  about  forty  bo 

"  and  men  at  the  New  Docks,  Belfast,  a  little  after  three  o'clo 

"  that  day.     The  mob  afterwards  increased  largely.      I  saw  the 

«  have  guns,  bludgeons,  foot-adzes,  and  something  like  bayonets. 

"  saw  shots  fired  at  the  navvies  who  were  in  the  dock,  where  U 

''mob  of  forty  men  first  assembled.      The  navvies   were  at  thd 

«<  work  in  the  dock.    I  saw  three  men  separated  from  the  mob  i 

*'  the  end  of  the  new  street  at  the  New  Dock,  firing  at  the  navfiei 

'^  each  of  the  three  men  had  a  gun.     I  see  a  man,   whose  name  1 

*'  believe  is  James  M'Cormick,  now  present.      I  identify  him  as  om 

''of  the  three  men  who  fired  a  gun  at  the  navvies  five  or  six  time& 

"  I  saw  M'Cormick  load  his  gun,  and  cross  the  road,  and  take  aim, 

*'  and  fire  into  the  docks." 

This  witness,  being  cross-examined,  stated  : — "  M'Cormick  warei 

"that  day  a  white  trousers  and  a  brown  coat.** 

Each  of  the  prisoners  filed  an  affidavit  to  support  the  mouon: 

that  of  M'Cormick,  who  described  himself  as  an  apprentice  id  the. 

iron  shipbuilding  trade,  aged  twenty-seven  years,  contained  (ixler 

alia)  the  following  material  statements : — "  I  positively  swear  (ht 

"  I  did  not  fire  the  shots  alleged,  and  that  it  is  not  true  that  I 

"  had  a  gun,  and  knelt  down,  and  fired   shots  into  the  docks,  as 

'*  alleged  in  said  depositions  and  informations ;  or  that  I  fired  ioto  y 

I 

*'  the  docks  at  all ;  that  I  never  was  in  a  Magistrate's  or  other  ^ 
"  Court  in  my  life  until  brought  up  on  the  present  charge,  and 
^*  never  was  summoned  for,  or  charged  with  any  offence  or  bread}  i 
"  of  the  law ;  and  can  get  good  characters  from  my  emplojen, 
"  Messrs.  Harland  &  Wolfe,  the  extensive  iron  shipbuilders  in  Bel- 
^'  fast,  and  their  managers  and  foremen,  and  the  clergymen  of  mj 
"  church,  and  W.  H.  Waugh,  Esq.,  of  Sion  Hill,  near  Dromore,  I 
"  in  the  county  of  Down,  a  gentleman  of  considerable  property  ao<' 
"  means,  and  to  whom  I  was  well  known  previous  to  my  oomiog  to 
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•<  Belfast,  and  who  is  willing  to  enter  into  secnrity  for  me  to  any  M.  T.  1864. 

•«  amount  the  Court  may  reasonably  require That  I  9"*^'*  ^^/^' 

•*  am,  and  ever  since  mj  arrest  have  been  quite  ready,  and  willing,  ^^^  queen 
''and  desirous  to  take  my  trial,  and  was  most  anxious  to  be  tried    m^cormxck. 
^  at  the  late  Quarter  Sessions  for  the  county  of  Antrim ;  and  have 
"several   most  respectable  witnesses,  who  are  ready  and  willing 
"  to  come  forward  and  give  evidence  on  my  behalF,  but  who  were 
**  not  examined  by  the  Magistrate  taking  the  informations  and  com- 

''mitting  me,  although  several  of  them  were  in  Court; 

'*that  I  am  dependent  on  my  wages,  as  such  apprentice,  for  my 
**  support,  and  out  of  which  I  have  to  assist  in  the  support  of  my 
**  widowed  mother ;  .  •  •  .  that,  if  admitted  to  bail,  I  can  pro- 
'*  cure  good,  solvent,  and  substantial  securities  for  my  appearance  at 
**  the  Assizes,  or  other  gaol  delivery,  in  the  sum  of  £50 ;  that  the 
*' ordinary  clothes  worn  by  myself  and  fellow  workmen,  to  the 
**  number  of  several  hundreds,  whilst  at  our  work,  are  white  jackets 
^  and  moleskin  or  linen  trousers,  which  of  course  become  discoloured 
""and  soiled." 

Cotiran,  a  millwright,  aged  thirty-one  years,  in  his  affidavit  swore 
positively  that  he  did  not  take  any  part  in  the  riotous  proceedings 
referred  to  in  the  informations  and  depositions ;  that  he  had  not  a 
pistol  in  his  hands  or  possession  that  day ;  and  that  he  did  not  fire 
a  pistol,  as  alleged  in  said  informations  and  depositions,  or  any  other 
fire-arm  ;  and  that  he  came  off  his  work  after  the  rioting  had  been 
going  on,  but  did  not  go  down  or  approach  to  where  it  was  going  on. 
He,  too,  swore  that  he  had  never  been  in  a  Magistrate's  Court,  &c.; 
that  he  was  never  charged  with  any  breach  of  the  law,  and  could 
get  good  characters  from  Messrs.  Harland  &  Wolfe,  &c.;  that  he  was 
and  had  been  ever  since  his  arrest  quite  ready,  willing,  and  desirous 
to  take  his  trial,  &c.  (as  in  the  afiidavit  of  M^Cormick) ;  that  he  was 
dependent  on  his  earnings  for  the  support  of  himself,  his  wife,  and 
two  children ;  and  that,  if  admitted  to  bail,  he  could  get  solvent 
seenrites  in  the  sum  of  £50. 

Whiteside  (with  whom  was  FalAner)  moved  that  the  prisoners 
be  admitted  to  bail    They  might  have  been  tried  at  the  Quarter 
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M.  T.  1864.  Sessions;  and  in  FitzptUrieJCt  case  {a)  the  prisoner   was  admitted 
QueetC$  Bench  ,  ,  .  j        o      • 

^-    V    ..^     to  bail,  because  *'  as  yet  there  was  no  prosecution,  and  a  Sessions 

THE    Q0EEM 

^^  was  past."    So,  in  Lord  Aylesbury' i  case  (6),  the  prisoner  was  admit- 

M'coRMiCK.  ted  to  bail,  because  "  his  trial  had  been  delayed."     Prisoners  should 

be  admitted  to  bail  in  every  case  not  a  capital  one:  Marriott* 
ease  (c) ;  Baronets  case  {d) ;  Barthelemy*s  case  (e)  ;  l%e  Queen  j. 
Badger  (f) ;  Linford  t.  Fitzroy  {g). — [FitzgeraIiD,  J.  In  commit- 
ting the  prisoners,  to  what  tribunal  did  the  Justices  send  them  ?] — 
To  the  Assizes ;  so  that  they  will  be  imprisoned  from  September 
1864  to  March  1865,  although  their  families  depend  for  sobsistence 
on  their  earnings. 

Serjeant  Sullivan  and  Waters^  for  the  Crown,  resisted  the 
application. 

The  informations  and  depositions  show  that  the  prisoners  goined 
in  an  assemblage  of  persons  who  deliberately  knelt  down  and  fired 
on  the  navvies.  That  is  a  felony,  punishable  with  penal  servitude 
for  life,  under  the  24  &  25  Vic.j  c.  100,  s.  18*  It  is  not  the  rale 
that  bail  should  be  taken  in  every  case  short  of  capiul  punishment : 
The  Queen  v.  Scaife  (A) ;  The  Queen  v.  Gallagher  (t ) ;  The  Queen 
V.  Sealy  {k)  ;  The  Queen  v.  M'Cartie  (I). 

Falhner, 

The  question  is,  whether  the  prisoners,  if  admitted  to  bail,  will  be 
forthcoming  at  the  Assizes  to  take  their  trial?  Prisoners  are  some- 
times kept  in  prison  for  many  months  (which  is  in  itself  a  failure  of 
justice),  because  if  they  are  admitted  to  bail  there  will  be  a  still 
greater  failure  of  justice,  and  the  prisoners  escape « punishment 
altogether.  These  prisoners  took  no  part  in  the  riots  until  it 
became  necessary  for  them  to  protect   their  wives  and  children. 

(a)  I  Salk.  103.  (6)  1  Salk.  103. 

(c)  1  Salk.  104.  id)  1  £1.  &  BL  1. 

(e)l£L&BL8.  09  4  Q.  B.  46a 

(gj  13  Q.  B.  240.  («}  0  DowL  Fr.  a  a  553. 

(0  7  Ir.  Com.  Law  Bep.  19.  (A)  7  Ir.  Ck>nL  Law  Bcp.  ^ 

(0  11  Ir.  Com.  Law  Bep.  188. 
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The  punishment  in  this  case,   even  if  a  conyiction   is  obtained,  M.  T.  1864. 

.«     .  «  .      «     i.      !.#.      •  11       Queen'g  Bench 

frili  not  necessarily  be  penal  servitude  for  life,  inasmuch  as  the      v.— > * 

jadge  msj  sentence   them   to   only  three  years  of  it    In    The  ^^ 

Queen  ▼•  Gallagher  (a)  it  appears  that  there  was  a  wide-spread  Mccormick. 
coDspiracy,  and  there  was  a  likelihood  that  a  subscription  would 
be  made  up  to  remove  the  prisoners  from  the  country;  and  The 
Queen  v.  M^Cartie  (b)  was  a  case  of  treason -felony.  Baronet's 
cote  (c)  was  a  case  of  murder ;  but  the  present  was  only  a  case 
of  one  mob  firing  on  another  mob;  it  wss  not  an  instance  of 
individual  passion,  but  an  offence  of  human  nature.  The  pri- 
soners  were  only   mistaken    men ;   and   the   highest    punishment 

would  not  be  inflicted. 

Cur,  adv,  vult. 


Nov.  10, 


FiTZOEBALD,  J. 

In  this  case  an  application,  to  be  admitted  to  bail,  was  made 
yesterday  on  the  part  of  James  M'Cormick  and  William  Cowan, 
who,  as  appears  from  the  affidavits  and  informations,  were  com- 
mitted for  trial  in  the  month  of  September  last,  by  the  Justices 
of  Belfast,  on  a  charge  arising  out  of  the  recent  outrages  of  which 
that  town  was  the  scene.  In  any  observations  which  I  may  make, 
I  do  not  intend  in  any  manner  to  indicate  any  opinion  as  to  the 
guilt  or  innocence  of  the  prisoners.  They  are  to  be  tried  by  the 
constitutional  tribunal  of  the  country,  a  jury,  and  the  less  we  say  to 
prejudice  the  case  on  the  one  side  or  the  other  the  better.    But,  for  ij 

the  purpose   of  disposing   of  this   motion,  we  must,   in   the  first  I 

instance,  assume  the  informations  and  depositions  to  be  accurate, 
unless  something  appears  to  induce  the  Court  to  think  that  the 
parties  who  made  the  informations  are  not  entitled  to  belief,  or  have 
committed  a  mistake ;  affidavits  have  been  made  in  support.of  the 
spplication  by  the  prisoners,  but  a  negative  affidavit  made  by  the 
prisoner  himself  is  generally  entitled  to  very  little  weight  or 
consideration  ;  and  it  is  generally  better  to  dispose  of  such  an 
application  on  the  depositions  and  informations  alone. 

The  case  made  on  the  depositions — I  have  not  had  them  before 

(a)  7  Ir.  Com.  Law  Rep.  19.  (b)  11  Ir.  Com.  Law  Bep.  18a 

(c)  1  El.  &  Bl.  1. 
VOL.  17  53  L 
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M.  T.  1864.  me,  but  they  were  read  yesterday,  and  I  apeak  from  my  recollection 

Queen's  Bench      ^,  ,,  .,*.  ,  i-i*. 

x-^v  »^      of  them, — was,  that  the  parties  before  us  are  charged  with  being 

ringleaders  of  a  mob  on  one  side, — and  when  I  say  "ringleaders'*  I 

M'coBMiCJiL.  mean  that  they  are  described  in  the  depositions  as  having  singled 

themselves  out  from  the   mob;  both  of  them  were   armed  with 

fire-arms,  and  one  at  least  of  them,  on  two  or  three  occasions,  is 

represented  as  having  discharged  a  loaded  gun  towards  the  body  of 

navvies  assembled  in  the  dockyard ;  and  if  the  deponents  are  worthy 

of  belief,  no  one  can  doubt  but  that  the  acts  of  the  prisoners  were, 

under  the  circumstances,  done  with  the  intent  to  kill,  or  to  at  least 

maim  or  disable,  or  to  do  grievous  bodily  harm.     The  prisoners 

were  committed  on  this  charge,  and  the  Justices  refused  to  admit 

ft 

them  to  bail ;  and  now,  on  this  application  the  Law  Officers  of  tlie 
Crown,  in  the  exercise  of  their  discretion,  come  in  to  oppose  the 
discharge  of .  the  prisoners  on  bail,  resting  their  opposition,  I 
assume,  on  the  legal  ground  that  if  they  are  admitted  to  bail  there 
is  danger  that  the  prisoners  would  not  be  forthcoming  to  take  their 
trial  at  the  Assizes. 

I  may  observe  that,  if  the  witnesses  who  have  made  the  depo- 
sitions are  entitled  to  be  believed,  and  the  facts  are  not  displaced, 
there  is  a  cogent  and  persuasive  case  to  call  on  the  jury  to  find  the 
^  prisoners  guilty  of  firing  with  intent  to  kill  or  do  grievous  bodily 

harm. 

Several  of  the  authorities  to  which  we  were  referred  had  very 
little  to  do  with  this  case;  but  we  were  pressed  very  much  with 
The  Queen  v.  Scaife  (o),  wh§re  that  calm  and  clear-minded  Judge, 
Mr.  Justice  Coleridge,  stated  the  considerations  upon*^  which  tbe 
judgment  in  bail-motions  should  be  based — ^namely,  whether  the 
offence  charged  is  a  serious  one ;  whether  the.  punishment  to  which 
(the  criminal,  if  convicted,  would   be   liable  is  considerable;  sod 

whether  the  evidence  is  strongly  presumptive  of  guilt, and  then 

whether  there  is  reason  to  apprehend  that  if  the  prisoner  was 
discbargedjon  bail  he  would  not  appear  at  the  trial  to  answer  for 
his  offence. 

In  the  present  case  the  first  consideration  is,  whether  the  offence 

(a)  9  DowL  Pr.  Cfts.  55S. 
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is  A  serious  one,  nay  more,  I  shoald  use  the  expression  employed  by  M.  T.  1864. 
Mr.  Falkner  yesterday, — whether  the  offence  is  one  of  enormity ;     ^^    y      / 
and  I  cnn  only  say  that,  in  my  judgment,  supposing  the  case  against  ^ 

the  prisoners  to  be  made  out,  it  is  an  offence  of  great  enormity,  m'cobkick. 
We  cannot  shut  our  eyes  to  this  fact,  that  during  the  continuance  of 
these  lawless  outrages — ^I  pause  not  to  consider  whence  they  origi- 
nated or  who  was  first  or  most  to  blame — the  town  of  Belfast  was 
for  some  days  in  the  hands  of  infuriated  mobs;  neither  life  nor 
propertj  was  secure ;  the  law  of  the  land  and  the  Queen's  authority 
were  set  at  defiance,  and  several  human  lives  were  sacrificed.  When, 
therefore,  the  charge  against  the  prisoners  is,  that  upon  this 
occasion  they  singled  themselves  out  as  leaders  of  one  mob,  were 
armed  with  fire-arms,  knelt  down  and  deliberately  took  aim,  and 
fired  on  the  body  of  navvies  assembled  in  the  dockyard,  the  offence, 
if  proved,  is,  in  my  opinion,  one  of  great  enormity. 

I  proceed  to  consider  the  next  proposition  put  by  Mr.  Justice 
Coleridge  touching  the  nature  of  the  evidence  against  the  prisoners. 
My  opinion  is,  that  if  the  case  on  the  part  of  the  Crown  is  not 
answered  at  the  trial,  if  the  jury  believe  the  witnesses,  and  if  their 

* 

testimony,  as  it  appears  in  the  depositions,  is  not  displaced,  there  is 
clear  evidence  to  warrant,  nay,  to  call  for,  a  conviction. 

The  th^ird  consideration  relates  to  the  nature  of  the  punishment. 
There  is,  no  doubt,  a  wide  discretion  in  the  Judge,  to  be  exercised 
by  him  according  to  the  circumstances  of  each  particular  case.  I  do 
not  now  suggest  how  it  should  or  ought  to  be  exercised  in  the  cases 
now  before  us.  But  the  prisoners  are  liable,  on  conviction,  to  a 
sentence  of  penal  servitude  for  life. 

Then  is  there  reasonable  ground  to  apprehend  that  the  prisoners, 
if  discharged  on  bail,  may  not  be  forthcoming  to  stand  their  trial  ? 
The  Justices  have  refused  to  receive  bail,  and  the  Law  Officers 
of  the  Crown,  in  the  exercise  of  a  discretion  which  I  think  is 
generally  fairly  and  mercifully  exercised,  oppose  the  discharge  of 
the  prisoners  on  bail.  It  would  be  difficult  then  for  the  Court  to 
ft«e  its  way,  and  say  that  there  is  no  apprehension  that  the  prisoners, 
if  they  are  admitted  to  bail,  may  not  be  forthcoming  to  take  their 
trial.    We  cannot  shut  our  eyes  to  this — that  there  has  been  a  wide- 
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M.  T.  1864.  spread  combination  upon  one  side  and  the  otber,  in  Belfast,  to  set  the 

Queen's  Bench   ,  ,^  ,_  .,.-.  •-, 

«r— *^     Iftw  at  defiance ;  and  can  I  say  now,  with  satisfaction  to  myself,  that 

the  prisoners,  if  likely  to  be  convicted,  and  liable  to  a  ponishment  so 
m'cormick.  heavy  as  that  which  I  have  pointed  out,  will  be  forthcoming  at  the 
next  Assizes  to  take  their  trial  ?  I  have  alluded  to  what  is  apparent 
on  the  depositions,  a  wide-spread  combination  to  set  the  law  at 
defiance.  The  proposition  is  to  bail  the  prisoners  on  their  giving 
their  personal  security,  each  in  a  sum  of  £50,  and  tht^  security  of 
two  sureties  a-plece  for  £25  each.  But  where,  as  in  the  ease  of  the 
sheep-stealers  in  Donegal,  and  in  the  case  of  the  Phoenix  prisoners, 
a  wide-spread  conspiracy  appeared  to  exist,  the  Court  took  that 
element  into  their  consideration  on  refusal  to  admit  to  bail.  Where 
there  is  such  combination,  there  is  little  difficulty  in  procuring  bail 
with  the  aid  of  the  conspirators,  even  though  there  be  no  intention 
that  the  prisoners  shall  appear  at  the  triaL 

Upon  the  whole,  I  am  unable  to  come  to  the  conclusion  that, 
having  regard  to  the  circumstances  of  these  cases,  there  would  not 
be  a  solid  apprehension  that  the  prisoners,  if  now  discharged  on 
bail,  might  not  be  forthcoming  for  trial;  and  upon  that  groond 
alone  I  think  that  we  ought  not  to  reveift  the  decision  of  the 
Justices. 

Hates,  J.,  was  of  opinion   that   the   application   ought  to  be 
granted. 

0*Bri£N,  J.    . 

I  concur  with  my  Brother  Fitzoebald  that  the  application 
of  the  prisoners  James  M'Cormick  and  William  Cowan  to  be 
admitted  to  bail  should  be  refused.  The  facts  of  the  case  have  been 
fully  stated,  and  the  authorities  which  have  been  cited  clearly  show 
the  principles  upon  which  the  Court  should  act  on  such  applications. 
According  to  the  judgment  of  Coleridge,  J.,  in  Baronefs  c(ue(a)i 
there  are  three  important  matters  for. our  consideration  in  deter- 
mining whether  we  should  admit  a  prisoner  to  bail,  or  detain  him  in 
custody  in  order  to  insure  his  appearance  at  the  trial — namely,  ''the 
**  charge,  the  nature  of  the  evidence  by  which  it  is  supported,  and 

(o)  1  £1.  &  Bl,  6. 
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*the  ponishment  to  which  the  partj  would  he  liahle  if  convicted.**  M.  T.  1664. 

r       .  «        ^  ,  «  .  .  •  «       1       Qv€em*»  Bench 

In  the  present  case  the  offence  charged  against  the  prisoners  hy  the     ^^-v    -^ 

TBE     OITBEK 

nformaiions  is,  that  of  firing  into  an  opposing  crowd,  with  intent  ^^ 

dther   to   kill  or  (at  all  events)  with  intent  to  maim,  disable,  or    m'cobmicx. 
lo  grievous  bodily  harm — a  felony  of  a  very  serious  character,  and 
for  which,  if  the  prisoners  be  convicted,  they  might  be  sentenced  not 
merely  to  imprisonment,  but,  at  the  discretion  of  the  Judge  who 
tries  the  case,  to  penal  servitude,  even  for  life.     With  respect  to  the 
evidence  in  support  of  this  charge,  the  statements  contained  in  the 
informstioDS  are  abundantly  sufficient  for  the  purpose.    It  is  true 
that  those  statements,  so  far  as  they  fix  guilt  upon  the  prisoners,  are 
contradicted  by  the  affidavits  filed  on  their  behalf;  but,  in  such 
a  conflict  of  swearing,  it  is  not  our  province,  nor  would  it  be  ad* 
visable,  to  pronounce  any  opinion  as  to  what  would  be  the  result  of 
the  trial, — whether  credit  would  be  given  to  the  witnesses  for  the 
prosecution,  or  to  those   for  the  defence.     It  is  enough,  for   the 
purposes  of  this  motion,  to  say  that  if  the  statements  in  the  infor- 
mations be  troe,  they  would  conclusively  establish  the  guilt  of  the 
prisoners,  and  that  on  the  informations  themselves  there  appears  no 
ground  for  questioning  their  truth.     It  is  also  requisite  (in  conse* 
quence    of    the  wide  discretion   vested   in   the  Judge   as   to   the 
punishment  he  might  award   in  case   of  conviction)   to  consider 
whether  the  facts  connected  with  the  alleged  offence  render  it  of 
such  an  aggravated  character  as  would  call,  if  not  for  the  severest 
punishment,  at  least  for  one  of  such  severity  that  the  apprehension 
of  it  might  induce  the  prisoners  not  to  appear  for  their  trial ;  or 
whether   there  are  those   extenuating   circumstances   in   the  case 
which  should  reduce  the  punishment  so  far  as  that  the  apprehension 
of  it  would  not  prevent  the  prisoners  from  taking  their  trial. 

It  appears  that,  for  some  days  before  the  17th  of  August  last, 
which  was  the  date  of  the  alleged  offence,  there  had  been  disturb* 
ances  of  an  outrageous  character  in  Belfast — conflicts  between  two 
riotous  mobs  of  different  parties,  who  were  armed  with  weapons  of 
various  deferiptions,  and  had  inflicted  severe  injuries,  not  only  on 
each  other,  but  on  the  persons  and  property  of  unoffending  indi- 
viduals.   It  is  difficult  to  imagine  how  these  violent  and  scandalous 
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M.  T.  1864.  proceedings  could  have  continued  so  long,  in  such  a  town'as  BeUi| 

Qveen'g  Bench    ./.,,..,,,♦  , 

— — V   »      if  the  authorities  had  taken  proper  measures  to  suppress  them. 

appears  also  that  the  prisoners  belonged  to  one  of  thoae  conten 
MCCORMICK,  parties ;  and  that  the  crowd  into  which  the  prisoners  are  suted 

have   fired   was  of  the   opposite   party,   consisting    principallj 
navvies  or  dockmen.     The  affidavits  filed  for  the  prisoners  « 
that,  a  couple  of  days  before  the  l7th  of  August,  the  navvies 
attacked  houses,  and  committed  various  other  violent  outrages, 
also  appears  that,  in  an  earlier  part  of  the  17th,  several  of 
prisoners'  party  were  proceeding  to  attack  the  dockmen,  but  w 
repulsed  by  them ;  that  shots  were  fired  by  some  of  the  dockm 
that  the  prisoners*  party  retreated,  but  in   some   time  afterwa 
returned  in  greater  numbers,  several  of  them  having  fire-arms ; 
that  then  tliey  fired  upon  the  dockmen.     It  is  positively  sworn  i 
several  of  the  informations,  that  both  the  prisoners  were  with  thai 
party,  and  fired,  upon  the  dockmen ;  that  the  prisoner   M'Cormick 
did   so  several  times,  kneeling   down  upon  one  occasion    to  takei 
deliberate  aim  with  his  gun  ;  and  that  the  prisoner  Cowan  fired  at  i 
the  dockmen  when  they  were  actually  running  away.       On  this 
state   of  facts    it   has   been    suggested   that,   though  the  previoos 
outrages  committed  by  the  dockmen  did  not  justify  the  acts  charged 
against  the  prisoners,  they  should  at  all  events   be   considered  aa 
mitigating  their  guilt,  and  as  a  ground  for  not  inflicting  a  severe 
punishment  upon  them.    But  whatever  wer^  tlie  outrages  previous]/ 
committed  by  the  dockmen  (outrages  for   which  they  also  woold 
deserve  exemplary  punishment),  it  does  not  appear  that  the  firing 
with  which  the  prisoners  are  charged  was  at  all  necessary  or  re- 
quisite for  self-defence,  or  that  they  were  obliged  for  that  purpose 
to  take  the  law  into  their  own  hands.     On  the  contrary,  it  appears 
from  the  informations  that,  at  the  time  the  prisoners  fired,  their  part/ 
were  in  fact  the  assailants:  and  I  cannot  accede  to  the  suggestion 
that  this  highly  criminal  act  is  to  be  excused  on  the  ground  of  its 
being  in  retaliation  for  any  previous  outrages  committed,  not 'even 
on  themselves,  but  on  others  of  their  party.     The  admission  of  such 
a  principle  would  be  dangerous  to  the  public  peace  and  safety,  and 
would  be  altogether  at  variance  with  those  principles  which  should 
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rftil  ID  erery  well-reguUted  commanitj.     I  am,  therefore,  of  M.  T.  1864. 

Quetn's  Bench 

(ton  that  the  offence  with  which  the  prisoners  are  charged  by     ^-«-v * 

ioformationa  is  one  for  which  (if  proved  against  them)  they  ^ 

Jd  deserve    a'  severe  and  not  merely  a  moderate  punishment ;    m'cormick. 
that,  accordingly  (having  regard  to  the  principle   laid   down 
BaroneVs   eas0  and  otbers),   it  is  expedient  ^that   they  should 
detained^  in    custody,   in   order  to  insure  their  appearance  at 
ir  triaL 

Ve  have   been  referred  by  prisoners'  Counsel  to  several  cases 

ieh,   however,   are   materially  different   in   their  circumstances 

SB  the  present.     It  is  true  that  in  Fitzpairiek's  ease  (a),  though 

prisoner  was  committed  on  a  charge  of  treason,  in  having  aided 

escape  of  another  prisoner  confined  for  high   treason,  he  was 

oitted  to  bail ^  but  it  was  upon  the  ground  that  there  had  been 

prosecution,  and  that  a  Sessions  had  past.     In  Lord  Aylesbury's 

e(6)  also,    the  ground  of  the  prisoner  being  admitted   to   bail 

OQgh  charged  with  treason  or  felony)  was  stated  to  be,  that  he 

I  been  long  id  prison,  that  his  trial  had  been  delayed,  and  that 

life  was  in  danger.    In  the  present  case,  however,  there  has  been 

delay,  as   no  Assizes  has  intervened  since  the  prisoners'  com- 

^.    In   Marriott* s   ease{c)  the  ground  of  the  prisoner 'being 

led  was,  that  the  crime  charged  ^^was  only  a  great  misdemeanour" 

m 

The  Queeji  v.  Badger  (d)  the  Court  merely  decided  that,  where 
}  crime  with  which  the  prisoner  was  charged  was  the  use  of 
itious  language  at  an  unlawful  assembly  (which  was  only  a 
lAemeanoar),  the  prisoner  was  entitled  as  of  right  to  be  admitted 
hail ;  and  that  the  Magistrates  acted  erroneously  in  refusing  the 
I  tendered,  not  because  they  objected  to  its  sufficiency,  but 
^^ise  the  parties  who  were  tendered  as  bail  held  the  same  political 
llions  as  the  prisoner,  and  had  taken  a  part  in  similar  proceedings. 

tin,  in'  Linford  v.  Fitzroy  (e),  where  the  charge  against  the 
mer  was  also  a  misdemeanour  (namely,  an  assault  on  a  constable 
Jhe  discharge  of  his  duty),  the  only  matter  decided  was,  that  the 

\     (a)  1  SiOk.  108-  (*)  1  Sslk.  103. 

(c)  1  Salk.  104.  (<0  4  Q.  B.  468. 

(e)  13  Q.  B.  240. 
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M.  T.  1864.  datj  of  the  Magistrate  with  respect  to  admitting  the  prisoner  to  bd 

Quetn't  Bench  i 

\^  -y    » ^     was  a  **  judicial  duty^**  and  not    merely  ministerial ;    and  tbii 

THE    QUEEN  ,.       ,  .  1      «r      '•  .     <»  i*     •  .  ' 

^^  accordingly  an  action  against  the  Magistrate  for  refosiiig  to  take  bd 

m'cormick.  was  not  sustainable  without  proof  of  malice.  ; 

It  will  be  seen  that  none  of  these  cases  govern  the  present.   I| 

some  of  them  the  prisoner  was  held  entitled  to  bail,  on  the  gromj 

that  there  had  been  delay  on  the  part  of  the  prosecution ;  in  othei^ 

on  the  ground  that  the  crime  charged  was  only  a  misdemeanour] 

and  with  respect  to  this  latter  ground,  the  case  of  The  Queen  r« 

•  j 

Seaife  (a)  would  show  that,  in  some  cases,  even  of  misdemeanooi; 

bail  might  properly  be  refused.     Another  case,  however,  that  of  Zli 

Queen  v.  Woods  (&),  was  also  relied  on  for  the  prisoners.    In  thai 

case,  it  is  true  that,  the  prisoners,  though  apprehended  on  a  Con>i 

ner's  warrant,  upon  a  charge  of  manslaughter,  were  admitted  to  bti^ 

by  this  Court ;  but  it  appears  by  the  report  of  the  case  that,  tboo^ 

the  prisoners  were  of  a  party,  some  of  whom  had  fire-arms,  by  ths 

use  of  which  death  occurred,  the  prisoners  themselvea  did  not  use  or 

carry  any  arms :  a  circumstance  which  essentially  distinguishes  tbit 

case  from  the  present  one,  in  which  it  is  stated  by  the  informatiooi 

that  both  the  prisoners  fired  upon  the  opposite  crowd ;  that  one  of 

them  did  so  several  times,  and  knelt  down  deliberately  to  take  aia. 

Reference  has  also  been  made  to  the  case  of  the  Phoenix  prisonen— 

The  Queen  t.  M'Cartie{c) — where  two  classes  of  prisoners  were 

confined  on  a  charge  of  treason-felony,  one  class  in  the  county  Cork 

and  the  other  in  the  county  Kerry.     Mr.  Justice  Penin  and  mjself 

held  that  the  county  Cork  prisoners  should  be  admitted  to  bail ;  bot  | 

we  did  so  on  the  ground  that  their  trial  had  been  postponed  frott 

the  preceding  Assizes,  on  the  application  of  the  Crown,  as  a  matter 

of  right  on  the  part  of  the  Crown,  without  assigning  any  rtMaon  fof 

the  postponement,  and  although  it  was  opposed  by  the  prisooeif 

who  were  prepared,  and  desired,  to  take  their  trial.     Our  opiniooiA 

that  case  with  respect  to  the  Cork   prisoners  cannot,  iherefort, 

be  relied  on  in  support  of  the  present  application.      And  wiv 

respect  to  the  Kerry  prisoners,  whose  trial  had  been  postponed  froo 

(a)  9  Dowl.  P.  C.  553.  (fr)  0  Ir.  Law  Bep.  71. 

.  (c)  I  ]  Ir.  .Com.  Law  Bep.  188. 
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the  preceding  Assizes  at  their  atan  requett,  we  concurred  with  the  M.  T.  1864. 
other  Members  of  the  Coart  in  refusing  to  admit  them  to  bail.  ^^   y      / 

On  these  several  grounds,  I  think  that  the  present  application  ^^ 

should  be  refused.  If  the  charge  against  the  prisoners  m  the  m^cobmick. 
informations  be  untrue,  I  think  that  thej  will  be  acquitted  ;  but  (as 
I  haye  alreadj  stated)  we  are  to  decide  ^is  motion  on  the  sup- 
position that  the  ch&rge  stated  in  the  informations  will  be  proved  at 
the  trial,  there  being  nothing  in  the  informations  themselves  to 
warrant  a  contrary  conclusion. 

liUfHOT,  C.  J. 

In  this  case  I  agree  with  my  Brothers  O'Brixn  and  Fitzgb- 
aAi.D.     They  have  already  referred'  to  the  former  cases  in  which 
I  have   laid  down   the   principles   and  stated   the  grounds   upon 
which  I  held   the   same   doctrine  on   which  I  am  now  about  to 
act ;  so  that  I  am  enabled  to  state  shortly  my  view  of  the  case. 
In  the  case  of  the  sheep-stealers  in  the  county  of  Donegal — 7%^ 
Queen  v.  Gallagher  (a) — the  great  principle  upon  which  the  Cou^t 
acted  was,  that  the  charge  in  that  case  involved  a  great  public 
interest.      It  was  a  combination   affecting  the  great  body  of  the 
public  in  the  place  where  the  offence  was  committed;  and  does 
not  the  charge   here   concern   the   whole  public  in  the  town  of 
Bel&st?     My  Brother  Hates  has  gone  fully  through  the  docu- 
ments, and   brought   before  the  Court  the  circumstance  that  this 
was  a  case  in  which   the   actors  on  both  sides  consisted  of  two 
furious  mobs,   acting  towards  each  other  in  a  way  that  exposed 
to  immediate  danger  quiet  and  innocent  parties,  and  placing  the 
town  of  Belfast  itself  almost  in  a  state  of  siege ;  for  no  man  could 
go  abroad  without  incurring  danger,  even  though  he  did  not  join 
with  either  party.     The  case  that  was  urged  on  the  part  of  the 
prisoners  fails  signally  when  we  come  to  look  at  the  documents. 
The  only  case  that  was  attempted  to  be  argued   was,  that  the 
proceedings  of  the  prisoners  were  in  self-defence.    It  was,  however, 
hj  their  own  showing,  anything  but  self-defence ;  for  the  acts  of 
the  other  party,  which  they  allege  as  the  provocation,  were  done  the 

(a)  7  Ir.  Com.  Law  Rep.  19. 
VOL.  17.  54  L 
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M.  T.  1864.  day  before.    Is  it  possible,  in  a  state  of  civiltxation,  where  there  arc 

w^y^->     laws — ^where  there  exist  meanB  of^obtaining  retribution  through  the 

2  law — that  parties  shall  be  allowed  to  take  into  their  own  hands  the 

m'cobmics*    exaction  of  retribution,  and  the  measure  of  retribution,  for  wrongs 

done  to  them  ?    In  the  island  of  New  Zealand,  or  among  the  Red 
Indians  in  America,  the  injured  parties  may  be  allowed  to  obtain 
retribution  for  the  wrongs  jthej  have  suffered,  bj  taking  into  their 
own  hands  the  infliction  of  punishment  on  their  adversaries ;  hot  I 
cannot  see  how  such  a  state  of  things  can  be  permitted  in  aoj 
civilized  country.    Are  we  then  to  be  told  that,  when  upon  an 
examination  of  witnesses,  upon  evidence  taken  in  the  jH^senee  of 
those  who  now  complain  of  being  detained  in  custody,  with  an 
opportunity  of  judging  the  manner  in  which  the  testimony  was 
given — which  we  have  not  had — and  with  an  opportunity  (or  the 
accused  to  administer  any  question  they  wished  to  their  accusers, 
the  Justices  have  (with  all  these-  facilities  to  enable  them  to  come 
to  a  just  conclusion)  deliberately  determined  that  these  are  not  cases 
ID  which  the  prisoners  should  be  admitted  to  bail, — are  we,  I  say,  to 
be  told  that  we  ought  to  reverse  their  decision  ?    In  my  opinion  we 
should  greatly  violate  the  principles  upon  which  we  have  heretofore 
acted,  and  should  continue  to  act,  if  in  such  a  case  we  were  to  annul 
the  decision  of  the  Justices,  and  order  these  prisoners  to  be  bailed. 
The  circumstances  of  this  case  involve  a  great  public  principle.    It 
is  a  case  which  should  expose  every  nuin  concerned  in  these  oat- 
rages,  on  the  one  side  .and  on  the  other,  to  the  punishment  dae 
to  an  offence  against  the  public ;  not  merely  against  those  who  were 
individually  engaged,  but  against  the  public ;   and,  if  we  were  to 
afford  to  such  an  offence  the  encouragement  which  would  arise  from 
making  a  rule  discharging  these  prisoners  upon  bail,  it  seems  to  me 
that  we  should  violate  the  duty  which  we  owe  to  the  public 

Therefore  I  clearly  concur  in  the  opinion  delivered  by  my  Bro- 
thers, who  think  that  the  prisoners  should  not  be  discharged  from 
custody. 
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M.  T.  1864. 
Queen's  Bench 


Nov.  23, 24, 
25. 

MICHAEL  MOYLAN  v.  JOHN  NOLAN.*  H.  T.  1865. 

Jon.  IS. 

This  tciion  was  tried  at  the  last  Assizes  for  the  county  of  Galway,  ^^J^g^ld  and 

before  the  Bight  Hon.  Mr.  Baron  Deasj  ana  a  common  jury.  delirwed. 

.     ^  *  TraTene.— At 

In  form  the  action  was  brought  upon  the  common  count  for  goods  the   trial   it 

appealed  that 
iold  and  delivered  by  the  plaintiff  to  the  defendant,  to  recover  a  goods   had 

sum  of  £118.  168.  Od.;  but  substantially  the  plaintiff  alleged  that  to  defSdant's 

the  goods  were  necessaries  si^pplied  by  him  to  the  defendant's  wife,  ments     made 

The  plaintiff  was  a  grocer  and  spirit  dealer^  residing  in  Summer-  ^nnff  ^t^ 

hiU,  Dablin ;  and  the  bUl  of  particulars  set  forth  his  demand  as  J^i^  ^ 

follows: —  defendant's 

wife,  and  made 
**  1864, 4th  ICarch.      To  amount  of  aoooont,  as  rendered  per  pas»-  pajable    at 

book  £117  12    0  Pl"«^^'«    ,_ 

■B        u  «/v    y*    «  honae,  morder 

Bj  cash  on  aocoont  ...  ...  20    0    0  i^   conceal  it 

^ir  i<2    n  ^^    defend* 
The  balance  of  the  plaintiff's  demand,  with  the  exception  of  ^^^  .^?^ 

a  charge  of  £2.  Is.  Od.  for  interest,  was  for  groceries,  spirits,  wine,  the  consnmp- 

tionofdefend- 

and  brandy — of  which  the  items  were   stated  in  detail, — supplied  ant's    famUj, 
.    .  and  consumed 

danng  the   months  of  March,  April,  and   May   1864.     Ten  and  bj  them  at  his 

one-balf  gallons  of  whiskey  cost  £9.  16s.  2d.;  twenty-seven  bottles  with  his  know- 

of  wine  cost  £4.  Is.  Od.;  and  one  flask  of  brandy  cost  5s.  6d.        he^ad  nerer 

The  defence  was  a  traverse  of  the  sale  and  delivery  as  alleged.       deaU^^  with 

The  defendant,  who  is  a  builder  in  extensive  business,  had  his  ^^J'^^^' 

workshops  and  place  of  business  at  No.  3  Meredith-place,  in  the  <i«Aling    on 
■^  ^  .  account;  that 

neighbourhood  of  Summer-hill.     Part   of  the   defendant's  family  he  had  made 

his    wife    a 

lived  there;   the  remainder,   amongst  whom  was   Miss   Bell,  the  weeklr  allow- 
ance ror  neces- 
dtitadant's  sister-in-law,  lived  in  another  house  of  his  in  Amiens-^  saries,  and  had 

always  paid  for 
all  necessaries  in  cash.  The  Judge  told  the  juxy  that  a  mere  private  arrangement 
would  not  be  sufficient  to  rebut  the  presumption  of  the  wife's  agency.  Verdict  for 
the  plaintiff. 

On  motion  for  a  new  trial,  on  the  ground  of  verdict  being  against  evidence,  and 
misdirection —   . 

Held.{0'BuMH  J.  ifitseiUMnte)— That  the  direction  was  ri^t 

Qn  the  question  of  evidence  the  Court  was  equally  dirided ;  LavaoT,  C.  J.,  and 
FiTSGBaALD,  J.,  holding  that  there  was  no  sufficient  evidence  to  rebut  the  pre- 
sumption.   O'Baxxtf  and  Hates,  JJ.,  entertaining  a  contrary  opinion. 

•  Before  the  Full  Court. 
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M.  T.  1864.  street.     All  the  goods,  however,  were  delivered  at  No.  3  Meredith- 
Queen's  Btneh     , 

place. 

From  the  evidence  of  the  plaintiff  himself  it  appeared  that,  on 
the  Ist  of  June  1860,  an  account  in  his  books  was  opened  bj  Miss 
Bell  in  the  defendant's  name,  and  continued  down  to  Jane  1864; 
that  on  that  very  daj  the  plaintiff  lent  Mrs.  Nolan  a  sum  of  £5, 
which  was  afterwards  repaid,  and  credit  given  for  the  repayment ; 
that  the  defendant's  children  ordered  goods;  that,  in  Jane  1862, 
the  defendant's  wife  told  the  plaintiff  to  send  the  usual  order  every 
Saturday;  that,  up  to  May  1863,  but  not  since  then,  a  pass-book 
was  kept  in  the  defendant's  name,  who  never,  until  June  1864,  told 
the  plaintiff  not  to  supply  goods ;  that  the  plaintiff  had  not  since 
then  supplied  any;  that  he  always  dealt  with  the  defendant*8  wife 
and  family,  but  never  went  to  the  defendant  himself;    that  the 
plaintiff  received  from  time  to  time  from  Mrs.  Nolan  and  Miss  Bell 
various  sums  on  account ;   that   Mrs.  Nolan   never  came  to  the 
plaintiff's  establishment ;  but  he  went  to  Mrs.  Nolan,  who  *'  was 
aware  of   the  people   coming  to  him  for  the  goods;"   that,  in 
December  1863,  the  plaintiff  drew  a  bill  of  exchange,   payable 
on  the  6th  of  March  1864,  for  £80,  on  Mrs.  Nolan,  who  accepted 
it ;  that  it  was  made  payable  at  the  plaintiff's  place,  in  order  to 
conceal  it  from  the  defendant;   that  the  plaintiff  himself  retired 
that  bill  on  the  8th  of  March  1 864,  about  which  dsy  the  defendant's 
son  came  to  the  plaintff,  saying  that  the  Bank  of  Ireland  runner 
was  at   the   defendant's    house,    and    that    plaintiff   would    ruin 
Mrs.  Nolan   by  such  transactions  ;   that  the  runner  then  came 
into  plaintiff's  house  with  the  bill,   which  the   plaintiff  bad  not 
paid  at  that  time,  but  has  paid  since  the  6th  of  March   1864; 
that  his  books  do  not  contain  any  entry  of  credit  for  that  bill; 
that,  at  the  beginning  of  March  1864,  the  sum  of  £119.  13s.  Od. 
was  due  to  him ;  that  he  was  then  pressing  Mrs.  Nolan  for  pay- 
ment, who  knew  that  that  was  the  amount  due,  promised  to  send 
him  £20,  and  said  that  she  would  have  cleared  the  account  alto- 
gether only  that  she  had  to  buy  furniture  for  the  house  of  her 
daughter,  who  had  got  married;   that  he  got  on   three  several 
days  afterwards  sums  amounting  to  £20,  for  which  he  gave  credit 
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in  a  bulk  sum  on  the  4th  of  March;  that  on  the  3rd  of  March  |^^  j*^  1864. 
1864,  Mrs.  Nolan  accepted  in  her  own  name  (Jane  Nolan)  ano-  Qj^en't  Bench 
tber  bill  of  exchange,  payable  in  three  months,  for  £99.  13s.  3d.,  motlan 
the  balance  remaining  due  after  credit  for  the  £20  had  .been 
giTcn ;  that  he  got  no  further  payments,  though  goods  bad  been 
^ince  supplied;  that  he  would  not  have  taken  Mrs.  Nolan's  ac- 
ceptance only  she  told  him  that  she  would  have  to  leave  the 
honse  if  her  husband  knew  she  owed  so  much;  and  that  the  bill 
was  signed  unknown  to  the  defendant. 

The  plaintiff's  porter  proved  the  delivery  of  the  goods  at  No.  3 
Meredith-place,  the  defendant's  house. 

On  behalf  of  the  defendant,  a  doctor  proved  that  Mrs.  Nolan's 
health  was  such  that  she  could  not  with  safety  attend  the  trial. 

The  defendant  himself  deposed  that  he  had  been  married  twenty- 
six  years,  and  had  lived  with  his  wife  until  within  three  weeks 
preceding  the  trial;  that  he  had  not  ever  authorised  her  or  Miss 
Bell  to  open  in  his  name  any  account  with  the  plaintiff,  whom  he  first 
saw  on  the  2nd  of  June  1864,  and  first  spoke  to  on  the  6th  of  that 
month ;  that  he  (the  defendant)  had  not,  until  on  the  2nd  of  June  1864 
he  received  notice  of  the  bill  of  exchange,  ever  heard  of  any  such 
account ;  that  no  demand  for  any  part  of  it  was  ever  made  on  him ; 
that  he  never  heard  his  wife  was  running  any  bill,  nor  knew,  until 
June  1864,  of  either  the  bill  of  December  1863,  or  that  of  March 
1864 ;  that  he  supplied  her  with  £5,  and  sometimes  more,  a-week, 
which  he    considered  a   reasonable    allowance,    for    the    "inside 
economy "  of  the  house,  which  did  not  include  servants'  wages,  for 
which  in  addition  Mrs.  Nolan  applied  to  him,  while  he  himself  paid 
rent,  taxes,  clothing,  education,  doctor's  fees,  coals  and  light,  but 
left  the  discharging  of  the  servants  to  her,  and  did  not  interfere 
with  her  management ;  that  she  never  did  business  for  him  in  his 
office  except  that,  if  a  bill  was  coming  due,  he  would  leave  her 
money  to  pay  it ;  that  he  first  saw  the  pass-book  in  the  Amiens- 
street  house,  but  not  until  the  Saturday  preceding  the  trial ;  that  he 
never,  until  the  day  after  he  received  notice  of  the  bill,  cautioned 
any  person  against  trusting  her ;  that  he  never  asked  her  where  she 
was  dealing,  but  knew  that  the  plaintiff's  boy  came  to  the  house 
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M.  T.  1864.  with  things,  and  first  knew  in  1863  that  she  was  dealing  with  tb 
QuetiCi  Bench  pi^;^^-^.  ^j^^^  j^^  ^^^^  ^^iBX  she  had  been  for  years  dealing  al 

another  establishment  (Ryan's),  but  never  knew  that  she  had  giTei 
it  up  ;  that  more  than  eighteen  months  ago  he  observed  on  her  signj 
of  drink,  which  he  attributed  to  nataral  causes ;  that  be  might  hiT< 
noticed  those  si^s  more  than  twice,  but  not  more  than  six  times; 
that  she  said  then  that  her  stomach  was  affected ;  that  his  brother* 
in-law  and  sister-in-law  had  lived  with  him  for  years;  that  hii 
daughter  had  been  married  more  than  a  year ;  that  by  the  doctor'i 
orders  he  generally  took  one  glass  of  grog,  never  poneh,  afta 
dinner,  and  another  going  to  bed ;  that  they  very  seldom  had 
friends  in  the  evening ;  and  that  his  wife  and  two  eldest  sons  used 
to  take  porter  at  dinner. 

John  Nolan,  son  of  the  defendant,  deposed  that   he  kept  )m 
father's  bill-book,  but  knew  nothing  of  the  bill  of  December  1863, 
until  the  runner  called  at  Meredith-place ;   that  after  the  runner 
called  he  saw  his  mother,  he  went  to  plaintiff's,  where  he  arrired 
before  the  runner ;  that  he  said  to  the  plaintiff  there  $b  a  bill  after 
coming  below  with  my  mother's   name  on  it ;   that  the  plaintiff 
said : — "  I  know  about  that  bill ;  I  have  been  searching  in  the 
**  different  banks  for  that  bill,  as  I  did  not  wish  it  to  be  seen  helow; 
"  but  could  not  find  it ; "  that  after  the  runner  went  away  plaintiff 
handed  the  bill  to  witness,  saying,  ^'Master  Nolan,  this  is  yours;" 
and  that  he  was  very  sorry  it  had  caused  Mrs.  Nolan  any  trouble; 
and  that  he,  witness,  gave  the  bill  to  his  mother,  but  never  till 
then  knew  that  she  was  getting  goods  on  credit. 

Miss  Bell  deposed  that  she  did  not  know  that  Mrs.  Nolan  had  a 
pass-book  with  the  plaintiff,  and  had  never  heard  of,  or  seen  it  till 
the  Saturday  preceding  the  trial ;  that  witness  did  not  open  with  the 
plaintiff  an  account  on  behalf  of  the  defendant ;  nor  know  that  Mrs. 
Nolan  passed  bills,  nor  whether  she  was  paying  the  plaintiff,  thoogb 
she  knew  that  Mrs.  Nolan  got  £5  a-week,  and  dealt  with  the 
plaintiff  without  the  defendant's  knowledge. 

Some  other  evidence  having  been  given  on  behalf  of  the  de- 
fendant, the  plaintiff  was  recalled,  and  contradicted  in  sonte 
particulars  the  testimony  of  Miss  Bell. 
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V  ■ 

MOTLAN 

9. 
NOLAN. 


The  learned  Baron  told  the  jury  that,  when  hushand  and  wife  M.  T.  1864. 

!•    •  •  .  .<•  1.1  «  Qu€en*$  Bench 

were  liTing  together,  the  wife  was  presumed  by  law  to  have  au- 
thority to  order  goods  suitable  to  the  establishment  for  the  supply  of 
It;  and  that  the  husband  was  liable  for  goods  so  supplied  on  the 
wife's  order ;  that  that  presumption  was  capable  of  being  rebutted ; 
hti  thai  €L  mere  private  arrangement  between  husband  and  wife^ 
not  eommunieated  or  known  to  the  party  supplying  the  goodSy 
would  not  of  itself  be  sufficient  to  rebut  it. 

The  learned  Baron  then  left  to  the  jury  the  question — whether 
the  gooda  supplied  by  the  plaintiff,  or  any  of  them,  were  so  supplied 
upon   the  credit  of  the  husband;  or  whether  they  were  supplied 
upon  the  credit  of  the  wife  solely,  with  the  knowledge  or  belief  that 
she  waa  acting  without  authority,  and  in  hope  that,  either  to  avoid 
Bxposore  or  through  the  wife's  influence,  the  husband  might,  un- 
willingly, be  prevailed  on  to  pay  for  them ;  and  told  them  that,  in 
the  latter  case  the  husband  would  not  be  liable,  and  that  they  should 
find  a  verdict  for  the  defendant  as  to  all  goods  which  they  might 
think  were  so  supplied  on  the  credit  of  the  wife  solely.    The  learned 
Baron  called  their  attention  to  the  transaction  about  the  bills  of 
exchange,  as  affording  evidence  that  the  plaintiff  then  at  least  knew 
the  wife  was  getting  goods  without  the  husband's  authority ;  and 
told  them  that,  if  they  thought  so,  the  plaintiff  was  not  entitled  to 
reooTcr  for  the  goods  subsequently  supplied ;  and  that  he  was  bound 
to  give  credit  for  the  £20  paid  by  the  wife,  as  against  any  goods 
previoosly  supplied  which  they  might  think  were  supplied  on  the 
hnshand's  credit ;  and  that,  even  as  to  the  goods  previously  supplied, 
these  transactions,  coupled  with  the  absence  of  any  communication 
with  the  defendant,  afforded  evidence,  which  was  for  their  consi- 
deration, that  the  plaintiff  believed  the  wife  was  acting  without 
her  husband's  authority,  and  trusted  her  solely. 

Counsel  for  the  defendant  then  called  on  the  learned  Baron  to  tell 
the  jury,  that  if  they  believed  the  evidence  of  the  defendant,  and 
that  the  money  given  to  Mrs.  Nolan  was  sufficient  for  the  supply 
of  the  establishment,  that  that  rebutted  the  presumption. 

CSounsel  also  required  the  learned  Baron  to  tell  the  jury  that,  if 
they  believed  that  the  defendant  only  authorised  the  purchase  of 
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M.  T..1864.  goods  for  ready  money,  and  that  the  money  supplied  was  soffident 

Queen's  Bench 

for  the  purpose,  they  should   find   for  the  defendant  irrespectlTe 

of   the    plaintiff's  knowledge.      The  learnied  Baron  declined  so 

to  do. 

The  jury  found  for  the  plaintiff  the  amount  of  the  goods  Bupplied 
up  to  December  1863 — viz.,  £80,  and  gave  credit  as  against  that 
amount  for  the  £20  paid  by  the  wife  after ward&. 

The  learned  Baron's  report  concluded  with  an  expression  of  his 
opinion  that,  if  his  direction  to  the  jury  was  right  in  point  of  law, 
their  verdict  was  a  right  conclusion  from  the  evidence. 


Sidney,  on  behalf  of  the  defendant,  in  this  Term,  V>btained  a 
conditional  order  to  set  aside  that  verdict,  and  for  a  new  trial,  on 
the  grounds  that  the  verdict  was  against  evidence,  against  the 
weight  of  evidence,  and  that  there  was  a  misdirection. 


Against  that  conditional  order  cause  was  shown  by  WaUtr 
Bourke,  P.  J.  BlaJUj  and  Monahan. 

The  action  has  been  brought  to  recover  the  price  of  goods  sold 
and  delivered,  and  the  bill  of  particulars  shows  that  the  goods  were 
such  ordinary  commodities  as  are  usually  bought  for  ordinary  do- 
mestic consumption.  Though  technically  the  defence  is  a  simple 
traverse,  its  real  nature  is — ^that  the  goods  were  sold  and  delivered 
by  the  plaintiff  to  the  defendant's  wife  and  by  her  directions ;  and 
though  a  wife  is,  generally  speaking,  her  husband's  agent  for  the 
purchase  of,  at  all  events,  goods  of  that  nature,  yet  that  the 
defendant  had  in  this  instance  countermanded  her  authority  to 
do  so  on  credit,  and  therefore  is  not  liable.  The  defendant  and  his 
wife  lived  together ;  and  the  defendant's  evidence  only  established  a 
renunciation  by  him  of  his  wife's  authority,  which  renunciatioo, 
however,  was  not  at  any  time  communicated  to  the  plainti£— 
[Lefrot,  C.  J.  Had  the  defendant  ever  paid  for  goods  which 
had  been  ordered  solely  by  his  wife?] — There  was  no  evidence 
of  that.  The  learned  Baron  told  the  jury  that  the  defendant  was 
entitled  to  their  verdict  if  the  credit  was  exclusively  given  to  his 
wife;   and  also  that,  if  they  thought  that  the  credit  was  gives 
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to  the  husband,  then  that  the  case  made  by  him  to  repudiate  his  M.  T.  1864. 

.^ ,  ,. ,  ,       ,  ,.     .         #.  1  I      .        Queen's  Bench 

'xntes  agency  did  not  amount  to  a  legal  repudiation  of  her  authority, 

and  that  therefore  they  were  at  liberty  to  find  for  the  plaintiff. 

They  gave  a  verdict  only  for  the  price  of  the  goods  supplied  before 

the  bill  transactions;   and,  if  that  verdict  was  a  right  conclusion 

from   the   eTidence — and  the  learned   Baron   reports  that  in  his 

opinion  it  vras,-'— then  arises  the  question,  whether  the  instructions 

given  to  the  jury  were  according  to  law?     Supposing  that  the 

credit  was  given  to  the  husband,  there  was  not  anything  to  absolve 

him  from  the  responsibility  so  incurred  by  his  wife.    No  doubt  he 

gave  her  a  sum  of  £5  per  week  with  which  to  defray  household 

expenses;    but  that  circumstance  does  not  excuse  him,  since  he 

never  cautioned  her  against  running  into  debt,. or  told  her  that  that 

sum  moat  cover  all  the  expenses  of  the  internal  economy  of  the 

house.     And  even  if  the  defendant  had  prohibited  his  wife  from 

pledging  his  credit,   still   the  plaintiff  cannot  be  bound  by  that 

uncommanicated  private  arrangement  between  husband  and  wife. 

Husband  and  wife  are  principal  and  agent,  and  the  scope  of  the 

wife's  authority  is  defined  in  Freestone  v.  Butcher  (a),  where  Lord 

Abinger  told  the  jury  that  '*In  the  cases  of  orders  given  by  the 

**  wife,  in  those  departments  of  her  husband's  household  which  she 

"A<u  under  her  control^  the  jury  may  infer  that  the  wife  was  the 

'*  agent  of  her  husband,  till  the  contrary  appear."    It  was  expressly 

proved  in  the  present  case,  that  the  goods  were  supplied  for  those 

departments  of  the  defendant's   household   with   the   management 

of  which  by  his  wife  he  never  interfered.    In  Read  y.  Legard{b) 

it  abo  appears  that  a  wife  may  pledge  her  husband's  credit  for 

whatever  commodities  are  necessary  for  the  purposes  of  domestic 

management. '  Thence  it  is  to  be  inferred  that  the  wife's  authority 

is  that  of  an  agent,  the  nature  of  which  may  be  seen  in  Chitty 

Cont^  p.  322.     When  such  a  general  agency  exists,  the  public  are 

not  bound  by  a  private  understanding  between  the  principal  and  the 

agent:    Russ.   on   Factors^   p.  75.      The  defendant  will  rely  on 

Mafdfy  v.  Scott  (c),  where  the  husband  was  held  not  to  be  liable. 

(«)  9  C.  &a^.  G43.  (6)  6  Ezch.  Rep.  63a 

(c)  1  Lev.  4 ;  S.  C,  2  Sm.  L.  Cas.  373. 
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M.  T.  ]  664.  But  that  case  was  held  to  be  rightly  decided,  inasmuch  as  the  goods 

Qveen's  Bench     .  ,,    ,  .  rwn.  .     •  i     r         i 

there  supplied  were  not   necessaries.     The  same  principle  formed 

the  ground  of  the  decisions  in  Montague  v.  Benedict  (a),  Seaion  t. 

Benedict  (b).    That  the  wife's  implied  authority  cannot  be  affected 

to  the  tradesman's  prejudice,  by  any  private  arrangement  of  which 

he  has  not  had  notice,  appears  from  Johfuton  v.  Sumner  (c).    This 

case  is  not  closed  by  the  authority  of  Jolfy  ▼.  Rees  (<f),  because 

there  the  goods  were  obtained  by  the  wife,  not  only  without  his 

authority,  but  contrary  to  his  order. 


Sidney^  with  M.  Morris  and  W.  Duggan,  in  support  of  the 
conditional  order,  contended  that  the  verdict  was  against  evidence 
and  the  weight  of  evidence,  and  pointed  out  that  many  facts  showed 
a  design  in  the  plaintiff  and  Mrs.  Nolan  to  conceal  the  dealings 
from  the  defendant.  Thence  it  was  argued  that  the  plaintiff  had 
given  credit  to  Mrs.  Nolan;  and  Counsel  then  proceeded  to  show 
that  the  directions  given  by  the  learned  Baron  to  the  jury  were 
erroneous  in  point  of  law.  At  the  time  of  the  trial,  in  July,  the 
case  of  Jolfy  v.  Rees  was  not  known  to  the  Profession. — [Fitz- 
gerald, J.  I  suppose  that  Johnston  v.  Sumner  was  cited.] — 
It  was,  and  the  learned  Baron  couched  his  direction  to  the  jury 
in  almost  the  very  words  of  the  decision  in  that  case ;  whereas  the 
objection  made  on  behalf  of  the  defendant  was  put  in  the  terms  of 
the  third  resolution  in  the  case  of  Matiby  v.  Scott  (e).  That  case 
remains  the  law  to  this  day;  and  yet  the  direction  amounted  to 
this,  that  no  private  order  by  the  husband  to  his  wife  to  not  deal  on 
credit  could  affect  the  creditor's  rights,  if  uncommunicated  to  him, 
nor  was  any  question,  touching  the  sufficiency  of  the  funds  given  by 
the  defendant  to  his  wife,  left  to  the  jury.  The  implied  presump- 
tion of  agency  was  rebutted  by  the  fact  that  the  defendant  kept  his 
wife  in  funds  wherewith  to  buy  the  commodities  necessary  for 
domestic  consumption.     In  some  eases  it  seems  to  have  been  taken 

(a)  3  K  &  C.  631 ;  S.  C,  2  Sm.  L.  Ca8.408. 

(6)  5  Bing.  28 ;  S.  C,  2  Sm.  L.  Cas.  415.  (c)  3  H.  &  N.  261. 

{jd)  15  C.  B.,  N.  S.  628 ;  S.  C,  33  Law  Jour.,  N.  S.,  C.  P.  177. 

(e)  I  Ley.  4. 


COMMON  LA.W  REPORTS. 


435 


for  granted  that  a  wife  has  a  greater  authority  to  pledge. her  M.  T.  1864. 
husband's  credit  than  an  ordinary  agent  has  to  pledge  that  of  his 
principal.  That  notion  has  been  exploded  ;  for  the  recent  decisions  . 
establish  that  a  wife  has,  in  her  capacity  of  agent,  no  greater 
powers,  privileges,  or  authorities,  than  belong  to  an  ordinary  agent ; 
for  instance,  a  servant  who  is  supplied  with  money  and  sent  to 
parchase  any  articles. — [Fitzoebald,  J.  The  direction  given  to 
the  jury  may  have  been  wrong,  and  yet  your  two  objections  may 
hsve  been  wrpng  also;  because  you  did  not  ask  that  these  cir- 
camstances — the  sufficiency  of  the  funds  supplied  to  the  defendant's 
wife,  and  her  authority  to  pledge  his  credit, — should  be  left  to  the 
jurj;  but  you  called  for  a  rigid  direction  in  the  defendant's 
favour.] — But  the  jury  were  misled  by  the  manner  in  which  the 
case  was  left  to  them.  There  exists  no  absolute  necessity  for  an 
express  prohibition  of  the  master  to  his  servant,  or  of  a  principal  to 
his  agent,  forbidding  the  purchase  of  goods  on  credit.  If  a  servant 
is  sent  to  market  with  ready  money  the  master  is  not  liable  if 
the  servant  buys  on  credit,  even  though  no  express  directions 
not  to  buy  on  credit  were  given,  nor  was  the  vendor  told  that  the 
servant  was  to  deal  for  cash  only.  But  if  on  the  first  occasion 
the  servant  is  sent  to  deal  with  a  tradesman  on  credit,  and  after- 
wards for  ready  money,  and  this  last  direction  is  not  communicated 
to  the  tradesman,  the  master  may  be  then  liable  if  the  servant 
pledges  his  credit.  The  allowance  by  the  husband  to  his  wife  of  a 
sufficient  sum  for  the  purchase  of  necessaries  rebutted  the  pre- 
SQiDption  of  law,  that  the  wife  had  authority  to  pledge  his  credit  for 
them :  Renaux  v.  TeaUe  (a). — [0*Brien,  J.  In  that  case,  too,  the 
question  was  left  to  the  jury,  whether  the  goods  were  suitable  to 
the  wife's  station?  and  they  found  in  the  affirmative.] — That  is  so; 
and  the  observations  of  Martin,  B.,  in  that  case  show  that  the 
''question  is  one  of  agency,'^  and  that  if  the  husband  supplies  his 
wife  with  money  enough  she  cannot  pledge  his  credit.  An  ob- 
servation made  by  Pollock,  C.  B.,  in  Johnston  v.  Sumner  (b) — 
''  that  she  has  all  the  usual  authorities  of  the  wife,  notwithstanding 
any  private  arrangement  between  the  husband  and  wife," — ^was  a 


(«)  8  Exch.  Rep.  680. 


(6)  3  H.  &  N.  261. 
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M.  T.  1864.  mere  dictum,  being  entirely  beside  the  question  involved  in  that 

Queen's  Bench 

case;  or  it  may  mean  a  secret  arrangement  that  she  was  to  boj  the 
goods  without  paying  for  them;  and  yet  not  pledge  his  credit-^ 
[Lefbox,  C.  J.  May  not  that  case  stand  on  the  ground  that 
importance  must  be  attached,  not  to  what  a  husband  and  wife 
arrange  verbally  between  themselves,  but  to  what  acts  they  do? 
If  the  husband  gives  money  to  his  wife,  that  is  the  thing  which 
produces  the  effect,  and  not  what  they  say.] — That  is  the  substance 
of  what  Pollock,  C.  B.,  stated  in  the  next  sentence  of  his  judgment, 
which  shows  that  the  acts  of  the  husband  are  to  be  looked  to.— 
[O'Brien,  J.  Taking  together  the  different  parts  of  that  case  it 
might  be  interpreted  in  this  way — that,  where  no  supply  of  money 
is  given  by  a  husband  to  his  wife,  there,  no  arrangement  between 
them,  nor  any  directions  given  by  him  to  her  to  not  pledge  his 
credit,  will  avail  to  relieve  him  from  responsibility ;  but  that  her 
agency  ceases  when  he  supplies  her  with  sufficient  money.]— In 
other  words,  he  is  excused  from  liability  when  his  acts  and  words 
agree,  but  not  when  they  are  opposed  to  each  other. 

A  new  trial  must  be  granted,  since  the  jury  were  not  asked  both 
these  questions — first,  whether  the  goods  were  necessaries  suitable 
to  the  wife's  station ;  and,  secondly,  whether  she  had  any  express  or 
implied  authority  to  bind  her  husband  ^by  the  contract  ?  Read  t. 
Teakle(a). — [Fitzgerald,  J.  Have  you  any  case  where,  the 
necessaries  being  supplied  at  the  husband's  house,  and  consumed 
there  to  his  knowledge,  he  was  nevertheless  exempted  from  liability? 
That  is  my  difficulty  as  to  your  objections.] — No  such  case  has 
been  found.  The  husband  who  gives  money  to  his  wife  to  boj 
necessaries  with,  and  partakes  of  them  himself,  is  not  liable  if  she 
has  purchased  them  on  credit,  there  being  no  circumstances  which 
might  undeceive  him. — [Fitzgerald,  J.  The  question  is,  whether 
the  husband  is  bound  to  see  that  the  money  is  properly  applied ;  (^ 
whether  the  tradesman  is  to  lose  his  goods  by  the  wife's  mis- 
application of  the  money  ?] — Martin,  B.,  laid  it  down  that  the 
whole  question  is  one  of  authority.  The  moment  that  the  neceuiij 
for  the  agent  to  deal  on  credit  ceases,  the  principal's  liability  also 


{a)  13  C.  B.  629. 


t 
« 


COMMON  LAW  REPORTS. 


437 


. — rD^*iTZGEKAiJ>,  J.      The  wife,  by  force   of  her  conjugal  BI.  T.  1864. 
position^  is  presumed  to  have  a  general  authority  to  buy  necessaries,      v  ^-  -/"5 
Hoir  that  presumption  is  to  be  rebutted  by  the  fact,  uncommuni- 
eated  to  the  tradesman,  that  her  husband  has  given  her  money,  is 
what  I  iBvant  to  know  ?] — The  supply  of  money  by  the  husband  puts 
an  end  to  the  necessity :  Jolly  v.  Rees  (a)  shows  also  that  the  case 
shonld  be  tried  again,  in  order  that  the  jury  may  determine  whether 
the  allowance  made  by  the  husband  was  sufficient?     As  the  plaintiff 
took    Mrs.  Nolan's  bill  of  exchange,  the  defendant  was   not  even 
boond  to  prove  that  he  had  sufficiently  supplied  her  with  money : 
Meiealf  v.  Shaw  {b), — [Fitzgerald,  J.     The  case  becomes  very 
different  when,  as  in  Metcalf  v.  Shaw^  there   are  circumstances 
to  pat  on  inquiry  the  party  who  gives  the  credit] — But  here,  as 
there,    the  plaintiff  acted  wilfully   and   corruptly,   and  is   almost 
estopped  from  demanding  the  amount  from  the  husband,  since  he 
took  the  wife's  bill.    If  the  husband  gives  money  enough,  and  the 
wife  does  not  pay  for  the  goods,  the  tradesman  must  take  the  con- 
sequences :  Etherington  v.  Parrott  (c)  ;  Montague  v.  Benedict  (d). 


Siake,  in  reply. 

For  the  first  time,  the  Court  is  called  upon  to  establish  the 
principle  that  whenever  any  married  woman  enters  the  shop  of  a 
tradesman  who  sells  the  ordinary  necessaries  of  an   establishment 
which  are  partly  consumed  by  her  own  husband,  it  will  be  the 
bounden  duty  of  the  tradesman,  in  order  to  protect  himself  against 
the  consequences  of  matters  which,  unknown  to  him,  have  passed 
between  the  married  woman  and  her  husband,  to  assume  that  she 
is  either  a  rogue  or  a  spendthrift ;  because  the  tradesman  is,  ac- 
cording to  the  doctrine  of  the  defendant,  bound  to  ask  her  In  the 
first  instance — '*  Has  your  husband  given  or  allowed  you  money  for 
the  purchase  of  these  articles ;  or  has  he  forbidden  you  to  take 
credit?" — [Fitzgerald,  J.   He  must  go  further,  and  ask  that  ques- 
tion of  the  husband,  because  the  wife  may  tell  a  lie. — O'Brien,  J. 
The  present  case  is  not  exactly  the  case  you  put,  for  the  dealings 


(a)  15  C.  B.,  N.  S.  628. 
(c)  ISalk.]ia 


(6)  3  Camp.  22. 
(rf)  3B.  &Cr.6^1. 
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M.  T.  1864.  here  have  been  going  on  during  two  or  three  years.] — ^Bat  if  a 

man's  wife  cohabits  with  him  she  is,  whether  he  will  or  no.  his 
general  agent  by  the  law  of  the  land. — [Lefrot,  C.  J.  How  far  is 
she  his  general  agent  ?] — As  far  as  is  requisite  for  the  procurement 
of  those  necessaries  which  are  usually  left  to  her  managements — 
[Lefrot,  C.  J.  And  then  the  other  principle  involved  is,  what 
will  supersede  that;  and  whether  the  fact  of  its  having  been 
superseded  must  be  communicated  to  the  tradesman  ?] — Certainly  ; 
and  the  cardinal  point  in  this  case  is  that  there  was  no  such  com- 
munication :  Ruddock  v.  Marsh  (a).  A  master,  although  he  gives 
money  to  his  servant  to  purchase  the  goods  with,  remains  liable. — 
[Fitzgerald,  J.  Do  you  think  that  that  case  touches  the  pre- 
sent?]— Yes;  because  Holt,  C.  J.,  says  in  it  that  it  is  "more 
reasonable"  that  the  master  '* should  suffer  for  the  cheats  of  his 
servant  than  strangers  and  tradesmen.'* — [Fitzgerald,  J.  Re- 
collect that  there  the  goods  had  been  ordered  on  credit  by  the 
express  authority  of  the  master,  and  there  was  evidence  that  he 
had  given  the  servant  money  to  pay  for  them.] — ^But  the  language 
of  Holt,  C.  J.,  is  very  strong. — [Fitzgerald,  J.  In  other  words, 
you  mean  that  the  husband  should  not  merely  give  the  money,  but 
see  to  its  application.] — Certainly;  if  the  husband  trusts  her  en- 
tirely, why  should  the  public  doubt  her  ?  What  passes  in  private 
between  a  principal  and  his  general  agent  will  not  withdraw  from 
the  public  the  agent's  authority  to  bind  his  principal.  So  the  facts, 
that  the  husband  supplied  enough  money,  and  privately  arranged 
with  his  wife  that  she  was  not  to  deal  on  credit,  will  not  withdraw 
from  the  public  at  large  the  wife's  authority  to  bind  her  husband  by 
contracts  for  necessaries.  Unquestionably  the  principal  is  liable  for 
the  acts  of  his  general  agent:  Nickson  v.  Brehon{h),  As  in  that 
case  the  master  gave  authority  to  the  clerk,  so  here  the  law  gives  it 
to  the  wife;  and  it  shows  that  if  private  arrangements  were  to 
affect  the  authority  there  would  be  an  end  to  all  dealings  except 
with  the  husband  himself:  Smedhursi  v.  Tayhr  (c). — [O'Brien,  J. 
Have  you  looked  at  the  case  of  Lane  v.  Ironmonger  {d)  ?] — No. 

(a)  1  H.  &  N.  601.  (b)  10  Mod.  Bep.  109. 

(c)  12  M.  &  W.  545.  -         (<0  13  M.  &  W.  368. 
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As  long  as   husband   and  wife  live  together,  the  supply  by  the  M.  T.  1864. 

hasband  to  the  wife  of  a  sufficient  sum  of  money  does  not  discharge 

the  husband  from  his  general  liability :  Elherington  y.  Parrot  (a). 

The  case  of  Manby  v.  SeoU{b)  does  not  rule  this  case,  because 

there  the  hasband  and  wife  had  been  living  apart ;  and  that  is  a 

repudiation  by  the  husband  of  her  agency ;  it  puts  the  public  on 

inquiry.      In    Montague    v.    Benedict  {c)    the    articles   were   not 

necessaries;  and  in  Seaton  v.  Benedict {d)  there  was  money  paid 

into  Court,  and  moreover  the  nature  of  the  goods  showed  that  they 

were  not  supplied  for  ordinary  domestic  consumption,  or  partaken  of 

by  the  husband,  but  were  for  the  use  of  the  wife  alone.    Again,  in 

Renaux  y.   Teakle  {e)  there  was  concealment ;  the  wife  had  worn 

the  clothes  only  during  her  husband's  absence.     The  observations 

«f  the  Judges  in  that  case  were  all  mere  dicta  ;  and  the  decision  is 

not  satisfactory,  for  it  does  not  appear  whether  it  went  upon  the 

ground  that  admissible  evidence  had  been  excluded;  or  that  the 

goods  were  not  necessaries ;  or  upon  the  broad  principle  that  the 

wife  has  an  abstract  right  to  bind  her  husband  unless  he  expressly 

restricts  it.     In  Jolfy  v.  Rees  (f)  the  tradesman  did  not  even  know 

whether  the  lady  was  a  married  woman,  and  he  lived  at  a  distance ; 

whereas  here  the  goods  were  purchased  from  a  neighbour,  with 

whom  the  defendant  knew  that  his  wife  was  dealing.    If  tlie  thing 

eomes  to  the  use  of  the  husband  he  is  chargeable  for  it :  Year  Book, 

27  Hen.  8,  25  a. 

Cur.  adv.  vult. 


FlT20SRAU>,  J. 

This  case  came  before  us  on  the  23rd  and  24th  of  November 
last  on  a  conditional  order  obtained  by  the  defendant  to  set  aside 
the  verdict  had  for  the  plaintiff,  on  two  grounds — first,  misdirec- 
tion ;  secondly,  that  the  verdict  was  against  the  weight  of  evidence. 

The  cause  was  tried  before  Mr.  Baron  Deasy;  and  his  report 
>s  so  full,  and  the  matters  of  fact  were  so  amply  discussed  before 

(a)  1  Salk«  118;  S.  C.  1  Lord  Baj.  1006. 
(6)  1  Lev.  4.  (c)  3  B.  &  C.  631. 

(tf )  5  BiBg.  28.  (e)  8  Exch.  Bep.  680. 

(f)  15  C.  B.,  N.  S.  628. 


H.  T.  1 865. 
Jan.  13. 
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H.  T.  1865.  us,  that  I  propose  to  refer  to  them  so  far  only  as  may  be  necenarr 
Queen's  Bench   ^  ,  ^ 

for  expressing  my  judgment  on  the  question  of  law  now  raised. 

The  action  was  instituted  to  recover  a  sum  of  £118.  16s.  3d., 
for  groceries,  wine,  spirits,  and  porter,  supplied  by  plaintiff  on 
the  orders  of  the  defendant's  wife,  and  delivered  at  his  house. 

The  plaintiff  is  a  grocer;  the  defendant  is  a  builder  and  eon- 
tractor,    carrying   on  business  in   Amiens-street,  but   having  his 
dwelling-house  in  Meredith-place,  Where  he  resided  with  his  wife 
and  children,  and  other  members  of  his  household.     The  defend- 
ant's   wife    appears   to   have   been  the   domestic   manager  of  the 
establishment  at  Meredith-place,  exerciMng    the   ordinary  powers 
and  duties  of  a  wife  in  such  a  position.    It  appears  that  in  I860 
she  opened  an  account  at  the  plaintiff's  establishment,  in  the  de- 
fendant's  name ;   and  she  or  her  children,  or  other   members  of 
the  household,  ordered  goods  from  time  to  time ;  and  in  June  1862 
she  directed  the  plaintiff  "  to  send  the  usual  order  every  SiUurday." 
The  goods  were  sent  to  the  house  at   Meredith-place,  and  were 
consumed  there  by  the  family,  including  the  defendant  himself;  but 
though  the  defendant  may  have  known  that  goods  were  supplied  bj 
plaintiff,  he  did  not  know  they  were  supplied  on  credit.    In  Decem- 
ber 1863,  there  being  then  £80  due,  the  plaintiff  drew  a  bill  on 
defendant's  wife  for  the  amount,  payable  at  his  own  house,  which 
she  accepted,   and  which  he  took  up.     Payments  to  the  amount 
of  £20  were  made  after  that  date  ;  and  in  March  1864,  there  being 
then  £99-  13s.  3d.  due,  the  plaintiff  again  drew  on  defendant's  wife 
for  the  amount  as  before,  and  took  it  up  at  maturity.     The  plaintiff 
gave  an  explanation  of  the  circumstances  under  which  he  took  those 
bills ;  but,  on  the  other  hand,  the  taking  of  the  bills,  and  the  sur- 
rounding facts,  were  such  as  that  the  jury  might  from  them  have 
deduced  the  inference  that  the  plaintiff  gave  the  credit  to  defend- 
ant's wife  alone,  and  so  might  have  rejected  the  whole  of  the  claim* 
The  account  ran  on  to  June  1864,  when  the  last  bill  fell  due,  of 
which  the  defendant  became   aware,  and   thereupon  gave  a  cau- 
tionary notice. 

The  defendant's  wife  was  not  examined  as  a  witness ;  her  absence 
was  accounted  for  on  the  plea  of  illness.     The  defendant  was 
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extmined;  and  his  eYidence  in  sabstance  was  as  follows. — [His  H.  T.  1865. 
Lordship  read  the  evidence.] 

No  qaestion  seems  to  have  been  raised  at  the  trial,  but  that  the 
goods  were  necessaries,  and  suitable  to  the  household  of  the  defend- 
tnt  It  did  not  appear  that  the  defendant  had  actually  prohibited 
his  wife  from  buying  on  credit,  or  had  given  her*  any  express 
direction  not  to  exceed  the  £5  per  week ;  nor  was  it  alleged  that 
she  had  misapplied  any  portion  of  it.  It  did  not  appear  whether 
tbe  £6  per  week  was  given  by  the  defendant  to  his  wife  in  advance, 
or  at  the  end  of  each  week  to  pay  up  the  accounts  of  the  week. 
The  direction  given  by  the  learned  Judge  to  the  jury'  was  as 
follows. — [His  Lordship  read  the  direction.] — To  which  summing  up 
of  the  learned  Judge  the  defendant's  Counsel  took  two  exceptions, 
viz. — [His  Lordship  stated  them.] — It  may  be  thought  that  the 
Judge's  direction  was  too  general,  and  ought  to  have  been  more 
specific,  and  that  the  case  suggests  various  topics  to  which  the 
attention  of  the  jury  should  have  been  specifically  directed ;  but 
we  most  recollect  that  the  Judge  reports  his  charge  very  shortly, 
sod  only  in  relation  to  the  objections  taken  on  points  of  law ;  and 
no  doubt  the  charge,  if  we  had  it  in  full  before  us,  was  compre- 
hensive, specific,  and  free  from  any  objections,  save  those  urged. 
It  would  be  dangerous  to  assume  otherwise ;  for  in  practice  a  Judge 
at  Nisi  Frius  takes  a  note  of  his  charge  or  direction  only  so  far 
as  may  be  necessary  to  explain  the  objections  taken  to  it.  If  any 
material  topic  is  omitted,  or  not  put  before  the  jury  with  sufficient 
clearness,  or  if  the  charge  is  ambiguous,  or  on  any  other  ground 
open  to  objection,  it  is  the  duty  of  the  party  to  call  the  attention 
of  the  Judge  to  the  alleged  defect,  at  a  time  when  it  may  be 
remedied.  We  must  assume  therefore  the  correctness  of  the  di- 
rection, save  in  respect  of  the  points  noticed  at  the  trial. 

The  objections  put  in  by  the  defendant's  Counsel  apply  only  to 

that  passage  of  the  Judge's  direction  in  which  he  informs  the  jury 

*'thata  mere  private  arrangement  between  husband  and  wife,  not 

*' communicated  or  known  to  the  party  supplying  the  goods,  would 

"not  of  iuelf  be  sufficient  to  rebut  it."     The  jury  might  on  the 

Judge's  direction  have  negatived  the  whole  of  the  plaintiff's  claim; 
VOL.  17-  •  56  L 
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H.  T.  1865.  but  the  verdict  seems  to  have  been  well  considered   and  dtscri 
Queeii't  Bench 

minating.     The  jury  disallowed  all  the  plaintiff's  claim  which  aroa 

after  the  bill  for  £60  was  drawn ;  and  as  against  the  £80  thei 

due  they  gave  the  defendant  the  benefit  of  the  subsequent  paj 

ments. 

I  propose  now  to  consider  whether  the  portion  of  the  Judgt\ 

direction  to  which  the  objections  apply  is  correct  in  point  of  law. 

The  case  was  most  fully  and    ably   argued  ;    the    defendant, 

• 
relying  principally  on  the  third  resolution  in  Manb^  ▼•  ScoU,  and 

on  Renaux  v.   Teakle^  Reed  v.  Teakle^  and  Jolly  ▼.  Rees.    The 

plaintiff,  on  the  contrary,  resting  his  argument  on  Ufareh  t.  Rtd- 

ddcky  Horty.  Brien  (a),  and  Johnston  v.  Sumner,    The  authorities 

were  so  fully  commented  on,  and  those  relied  on  for  defendant 

so  clearljr  distinguished,  by  Mr.  Blake  in  his  able  reply,  that  1 

propose  to  advert,  but  very  shortly,  to  a  few  of  them.     The  Judge's 

direction  was  probably  founded  on  that  portion  of  the  judgment  in 

Johnston  v.  Sumner  in  which  the  Chief  Baron  is  reported  as  laying 

down  that,  "  If  a  man  and  his  wife  live  together,  it  matters  not 

"  what  private  arrangement  they  may  make,  the  wife  has  all  the 

*^  usual  authorities  of  a  wife."    It  was  urged,  on  the  part  of  the 

defendant,  that  the  above  dictum  of  the  Chief  Baron  was  not  well 

founded,  and  that  the  contrary  had  been  subsequently  decided  in 

Jolfy  V.  Reet.     The  latter  case  was  distinguished  by  Mr.  Blaie^  in 

his  argument,  on  substantial  grounds  ;  and  it  is  to  be  borne  in  mind 

that  Mr.  Justice  Byles  differed  in  opinion  from  the  other  Members 

of  the  Court,  and  that  Jolly  v.  Rees  may  possibly  stand,  and  jet  BOt 

govern  the  present  case.   I  shall  have  occasion  to  advert  to  it  again. 

The  effect  of  the  wife's  contract,  in  imposing  an  obligation  on  the 

husband,  depends  on  the  authority  which  he  has  conferred  on  ber, 

either  expressly  or  by  fair  and  reasonable  implication.      There  was 

.  no  express  authority  in  the  present  case ;  and  the  first  consideration 

is,  whether  the  defendant's  wife  had  authority  to  bind  him,  to  be 

implied  from   her  position,   and  the  surrounding    circumstances. 

Upon  this  question  of  implied  authority  there  has  been  some  apps- 

rent  conflict  in  the  cases ;  and  it  would  not  be  a  practicable  task  to 


(a)  4  B.  &  Aid.  254. 
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reconcile  all  the  decisions  on  the  subject.     The  fair  result  of  the  H.  T.  1865. 

sQthorities  seems  to  me  to  be,  that  where,  as  in  the  case  now  before     ' v— — ^ 

as,  a  wife  living  with  her  husband  in  his  house,  and  managing  his 
hoQseholdy  gives  orders  for  goods  which  are  necessaries,  and  not 
extravagant,  and  which  are  supplied  at  the  husband's  house,  and 
there  used,  it  will  be  presumed  that  she  had  a  general  authority 
from  her  husband  to  give  such  orders  ;  and  he  will  be  bound  by  her 
contract,  and  liable  to  pay  for  the  goods. 

I  am  not  aware  that,  either  in  Manby  v.  Scott^  or  any  of  the 
other  authorities  cited,  there  is  to  be  found  any  decision  conflicting 
with  the  proposition  I  have  now  stated,  and  which  is  in  substance 
the  first  portion  of  the  direction  of  the  learned  Judge,  and  to  which 
no  objection  has  been  taken.  The  Law  of  Scotland  seems  to  agree 
with  the  Law  of  England  in  this  respect.  In  The  Institutes  of  the 
Law  of  Scotland^  in  treating  of  this  subject,  where  the  wife  is 
praposita  negotiis  by  the  husband,  it  is  said : — ^'  With  regard  to 
•<  disbursements  necessary  for  a  family,  the  rule  is,  that  the  wife,  who 
"is formed  by  nature  for  the  management  within  doors,  is  presumed, 
**  while  she  remains  in  family  with  her  husband,  to  be  praposita 
^negotiis  domestids.  In  this  character- she  has  power  to  purchase 
*'  whatever  is  proper  for  the  family ;  and  the  husband  is  liable  for 
"the  price,  even  though  what  she  purchased  has  been  applied 
"to  other  uses,  or  though  he  may  have  given  the  wife  a  sum  of 
"  money  aliunde  sufficient  for  the  family  expenses." 

It  is  to  be  observed,  further,  that  in  the  present  case  the  goods 
were  actually  delivered  at  the  husband's  house,  and  he  and  his 
family  had  the  actual  benefit  of  them,  by  consuming  them,  which 
are  circumstances  not  to  be  disregarded,  as  appears  from  Manby  v. 
Seoti  and  other  cases.  In  Manby  v.  Scott  Foster  and  Wynd- 
bam,  JJ^  say : — ^^Kfeme  covert  cannot  make  any  contract  to  bind 
"her  husband  without  his  assent — precedent  or  subsequent,  express 
"  or  implied ;  they  did  not  deny  that,  as  circumstances  may  be, 
"an  express  or  implied  assent  of  the  husband  may  appear  to  a  jury, 
"so  that  the  contract  of  the  wife  may  be  the  contract  of  the 
"husband,  as  if  the  goods  came  to  his  house**  And,  again,  the 
third  resolution  in  that  case  is : — *^  Thirdly ;  if  the  wife  purchase 
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H.  T.  1865.  *' goods,  and  it  ifl  found  that  they  were  consumed  in  the  household, 

"yet  the  hushand  shall  not  he  liable  for  them ;  but  it  shall  be  good 
"  evidence  for  the  jury  to  find  that  the  husband  assumpsit^  but  not 
''  conclusive/* 

Assuming  that,  from  the  facts  of  cohabitation,  and  of  the  wife's 
administration  of  the  household,  a  presumption  arises  of  her  genend 
agency  to  procure  a  supply  of  necessaries,  and  of  the   husband's 
assent  to  her  contracts,  it  remains  to  be  seen  whether  that  pre- 
sumption can  be  rebutted  by  proof  of  such  a  private  arrangement 
as  existed  in  the  present  case,  but  which  was  not  communieated  or 
hnown  to  the  plaintiff.     It  is  to  be  borne  in  mind  that  the  pre- 
sumption of  authority  in  the  wife  is  of  a  general  authority,  though 
not  unlimited  or  unrestrained — ^that  is,  an  authority  to  act  for  her 
husband  in  all  matters  which  come  within  the  scope  of  her  employ- 
ment in  the  administration  of  the  household.   A  special  or  partiealar 
authority,  on  the  other  hand,  is  an  authority  to  act  in  some  particu- 
lar or  individual  instance,  and  in  that  alone.    The  distinction  is  one 
of  substance  and  not  of  form,  and  necessary  to  be  home  in  mind, 
and  is  based  on  principles  of  public  policy,  and  intended  to  prevent 
fraud  on  innocent  persons.     If  a  husband  was  suffered  to  permit  his 
wife  to  act,   and   appear  to  the  public  as  one  having  a  general 
authority  to  act,   as   his   representative  in   the  management  and 
administration   of  his    household,   it   would   lead   to  the  grossest 
injustice  if  he  was  permitted  to  set  up  his  private  directions,  of 
which  the  party  dealing  with  her  had  no  notice,  as  directing  and 
controlling  her  apparent  general  authority.     The  law  on  this  point 
seems  to  be  correctly  stated  in  Story  on  Agency^  p.  100,  and  is 
consistent  with  natural  justice  and  sound  common  sense.    '*If "  (ssjs 
Mr.  Justice  Story)  "  a  person  is  held  out  to  the  public  as  having  s 
^'  general  authority  to  act  in  a  particular  employment  or  capaeitj, 
*'  it  would  be  the  height  of  injustice  to  permit  the  principal  to  set 
*<  up  his  own  private  instructions  to  his  agent,  limiting  that  apparent 
'*  authority,  when  the  party  dealing  with  him  had,  and  could  have  had, 
**  no  notice  of  the  limitation.''     And  Mr.  Chancellor  Kent  obserres 
that  the  acts  of  a  general  agent — that  is,  one  whom  a  man  puts  ifl 
his  place  to  transact  his  business  of  a  particular  kind — will  bind  hio 
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0  long  IS  the  agent  keeps  within  the  general  scope  of  his  anthority,  H.  T.  1865. 

....  *  -rr    M        Qiie9n'8  Bench 

hough  he  maj  act  contrary  to  his  private  instructions.  Mort  v. 
Jrien  (a)  supports  this  view.  Bajley,  J.,  there  pats  the  very  case, 
rhen  he  says: — ^  Bat,  if  he  supplies  her  with  a  sufficient  allowance 
(for  the  parpoae  of  paying  for  these  necessary  supplies,  and  if  the 
( tradesman  with  whom  she  deals  hcu  notice  of  it,  and  afterwards 
'trusts  her,  he  does  so  at  his  periL"  As  also  the  dictum  of  Bram- 
rell,  B.,  in  Ruddock  v.  Marsh  (6),  where  he  says : — '^  People  have 
*  a  right  to  suppose  that  a  wife  keeping  her  husband's  house  has 
'such  authority  as  is  usually  given  to  a  wife  in  that  position.  If 
^the  husband  would  limit  the  authority,  he  must  give  notice  of  the 
'limitation." 

Referring  again  to  the  Law  of  Scotland,  I  find  it  stated  that : — 
*This  proposition  ceaseth,  first,  by  the  wife's  delict,  as,  if  she  should 
'abandon  her  family;  secondly,  by  the  husband  depriving  her  of 
*\he  management  of  his  family.  As  the  wife's  right  of  managing 
'is  founded  entirely  on  the  supposition  that  he  placed  her  in  the 
'direction,  and,  as  every  one  knows,  may  remove  his  managers 
"at  pleasure;  so,  the  husband  is  not  bound  to  offer  any  proof  of 
^bad  economy  or  profuseuess,  to  justify  that  measure."  And  a  note 
of  a  case  is  added,  thus,  "A  husband,  who  intimated  to  an  innkeeper 
*^that  he  would  not  be  liable  for  contractions  by  his  wife  after  a  day 
*^  named,  was  held  liable  only  for  maintenance  to  her  suitable  to  his 
**  own  means." 

As  against  these  authorities,  the  defendant  relies  principally  on 
JoUjf  ?.  Rees.  In  that  case  the  action  was  for  drapery  and  milli- 
nery supplied  to  defendant's  wife  without  his  knowledge,  not 
delivered  at  defendant's  house ;  nor  had  he  any  knowledge  of  the 
transaction  until  the  account  was  furnished.  The  defendant  had 
not,  as  in  this  case,  given  to  the  wife  the  appearance  of  an  autho- 
rity to  act  for  him  as  a  general  agent.  Erie,  C.  J.  says  (c)— i 
'^la  supporting  this  conclusion  our  decision  does  not  militate 
^against  the  rule  that  the  husband,  as^well  as  every  principal,  is 
**  concluded  from  denying  that  the  agent  had  such  authority  as  he 

(«)  4  B.  &  AM.  254.  (6)  1  H.  &  N.  603. 

(c)  15  C.  B.,  N.  S.  628,  640. 
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H.  T.,  1 865.  *'  was  held  out  by  his  principal  to  have,  in  such  a  manner  as  to  raise 

Queen'i  Bench   .,     ,    ,.  ^ .  ,         ,      .  ,        .  ,  .         .  i 

"  a  belief  in  such  authority,  acted  on  in  making  the  contract  soughi 

"  to  be  enforced.  Such  liability  is  not  founded  on  any  rights  pecolja^ 

**to  the  conjugal  relation,  but  on  a  much  wider  ground.**    Ai4 

the  judgment  of  Byles,  J.,  is  precise  in   plaintiff's    favour,  hi« 

opinion  being  ^'  that  a  private  arrangement  between  husband  audi 

"  wife,  limiting  her  ordinary  and  apparent  authority,  without  noties 

*'  to  the  tradesman  who  has  supplied  necessaries  to  the  wife,**  is  no 

answer  to  an  action  of  the  tradesman  against  the  husband.     Defend* 

ant's  circumstances  are  inapplicable  to  Jolly  ▼.  jRees^  and  it  seems  to 

me  not  to  govern  the  present  case. 

It  seems  to  me  that  in  the  present  case  it  would  be  contituy 
to  the  principles  of  sound  sense  and  of  natural  justice,  and  in 
conflict  with  the  authorities,  if  the  private  arrangement  between 
the  defendant  and  his  wife  were  permitted  to  defeat  the  rights  of  the 
plaintiff,  who  had  dealt  with  her  in  ignorance  of  such  arrangement 

Being,  therefore,  of  opinion  that  the  direction  of  the  learned 
Judge  was  right,  I  have  still  to  consider  whether  the  verdict  shonld 
be  set  aside  as  against  the  weight  of  evidence. 

The  case  now  presents  itself  as  one  of  conflict  of  evidence,  &Dd 
peculiarly  for  the  decision  of  a  jury.     There  was  on  the  plaintiff's 
part  evidence  of  a  sale  of  goods  on  the  order  of  defendant's  wife,  sbe 
being />rtma  facie  his  authorised  agent,  and  of  the  delivery  of  those 
goods  at  defendant's  house,  and  their  consumption  by  defendant  and 
his  family;  while,  on  the  other  hand,  there  were  circumstances 
connected  with  the  transaction  sufficient  to  have  warranted  the  jury 
in  finding  that  the  plaintiff  had  given  credit  to  the  wife  alone;  or  in 
deducing  the  inference  from  the  nature  of  the  dealings  and  the 
surrounding  facts,  that  the  plaintiff  was  put  on  his  guard,  and  kner, 
or  ought  to  have  perceived,  that  the  defendant's  wife  was  not  acting 
as  his  authorised  agent,  and  that  he  trusted  to  her  or  to  chance  for 
payment.    The  various  topics  to  support  either  view  were  fsirlj 
submitted  to  the  jury,  and  appear  to  have  been  carefully  considered 
by  them.    I  cannot  ssy  their  verdict  was  erroneous ;  and  my  iof' 
pression  is,  that  it  was  on  the  whole  fair  and  correct. 

In  a  case  of  such  a  character^  there  are  certain  rules  established 
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An  which  we  have  always  acted,  and  which  I  have  often  heard  H.  T.  1865. 

^  Queen'M  Bench 

expounded  with  effect  in  this  Court  and  in  the  Exchequer  hj 
my  Lord  Chief  Justice.  We  ought  to  abstain  from  taking  on 
ourselves  the  province  of  jurors;  and  the  general  rule  is,  that  the 
renlict  of  the  jury  once  found  under  such  circumstances  should 
stand.  To  this  general  rule  there  must  be  exceptions,  but  they 
should  be  of  rare  occurrence,  and  only  acted  upon  where  there 
is  somewhat  special  and  perhaps  singular  in  the  case.  I  can  find 
DOtbiog  in  this  case  to  warrant  me  in  treating  it  as  an  exception 
to  the  wise  rule  I  have  stated.  Again,  there  is  another  rule  of 
practice  acted  on  in  both  countries,  and  frequently  enforced  in  this 
Court — viz.,  that  a  verdict  should  not  be  disturbed  as  being  against 
the  weight  of  evidence,  unless  the  Judge  who  tried  the  case  reports 
bimself  dissatisfied  with  the  result.  Mr.  Baron  Deasj  reports  here 
that  ^'  if  his  direction  was  correct  in  point  of  law,  the  verdict  of 
the  jury  was  a  right  conclusion  from  the  evidence/' 

It  seems  to  me,  therefore,  that  it  would  be  contrary  to  precedent, 
tnd  to  established  and  wholesome  rules,  to  set  aside  this  verdict  as 
igainst  the  weight  of  evidence. 


Hates,  J. 

If  the  decision  in  this  case  were  to  turn  upon  the  question 
whether  the  wife  had,  under  the  circumstances  proved  in  evidence, 
iQthority  to  bind  her  husband  for  the  goods  supplied,  I  should  be 
iifiposed  to  think  our  judgment  ought  to  be  for  the  plaintiff. 

Here  the  wife  of  the  defendant  was  not  only  living  and  cohabit- 
ing with  him  during  the  whole  period  in  which  the  goods  were 
mppUed,  but  during  that  period  she  was  invested  by  her  husband 
irith  the  control  and  management  of  that  branch  of  his  domestic 
ifiairs  to  which  the  goods  supplied  properly  belonged.  And  in  the 
ourse  of  her  management  it  was  not  only  within  the  scope  of  her 
Qthoritj,  but  it  was  her  duty,  to  purchase  and  lay  in  for  domestic 
onsumption  all  necessary  provisions;  and  that  may  be  clearly 
nferred  from  what  has  been  proved  on  the  part  of  the  defendant, 
hat  a  weekly  allowance  was  made  to  her  by  the  defendant  for  that 
^rpose ;  a  fact,  however,  which  does  not  appear  to  have  ever  come 
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H.  T.  1865.  to  the  knowledge  of  the  plaintiff  during  the  period  of  the  supplies, 

Queen's  Bench   _       ,  .  ,       ,   ^      ■!       . 

In  this  state  of  things  it  appears  to  me  that  the  defendant's  wife 

would  have  been  fully  authorised  to  pledge  her  husband's  credit 
for   goods   of    that  species   and   quantity   which   may    have  been 
reasonably  necessary  in  the  departmest  over  which  be  had  placed 
her.    I  say  *^  reasonably  necessary,"  for  to  that  extent  only  woold 
the  plaintiff  have  been  justified  in  inferring  that  she  was  her  husband's 
accredited  agent.    Now,  looking  at  the  defendant's  condition  in  life, 
the  state  of   his  family,  and   his  means  of  living,  and   applying 
the  very  standard  which  the  defendant  himself  has  supplied  when  he 
fixed  on  £5  a-week  as  a  reasonable  allowance  to  be  paid  to  his  wife 
for  domestic  uses,  I  do  not  think  it  could  be  said  that  Mrs.  Nolao 
would  have  transcended  her  powers  if  she  had  pledged  her  husband's 
credit  to  the  extent  which  is  averred  by  the  plaintiff.     Howerer, 
it  is  contended  for  the  defendant,  that  the  very  fact  of  his  making 
and  paying  to  her  the  allowance  for  domestic  purposes  was  of  itself 
sufficient  to  restrict  her  authority  and  prevent  the  plaintiff's  re- 
covery in  this  suit.    But  such  a  result  cannot  follow,  unless  it  be 
shown  that  the  plaintiff  had  notice  that  the  allowance  was  made 
and  paid.    It  would  be  against  all  reason  and  justice  that  he  shoaid 
be  prejudiced  by  a  state  of  things  of  which  he  was  not  conversant; 
and  such  was  the  opinion  of  every  one  of  the  Judges  of  the  King's 
Bench  when  giving  judgment  in  Holt  v.  Brien  (a).      Such  wooJd 
be  the  law  too,  if  the  husband,  leaving  the  condition  of  his  wife  in 
other  respects  unaffected,  had  1;}iought  proper  positively  to  prohibit 
her  incurring  expenses  beyond  a  certain  fixed  sum,  but  which  prohi- 
bition he  did  not  not  think  proper  to  communicate  to  the  parties 
with  whom  she  dealt.    Such  a  case  would  fall  within  the  principle 
laid  down  by  Erie,  C.  J.,  in  the  very  recent  case  o{  Jolly  v.  Iteei{b)t 
where  he  says: — '*  The  husband,  as  well  as  every  principal,  is  con- 
«<  eluded  from  denying  that  the  agent  had  such  authority  as  be  wss 
"held  out  by  his  principal  to  have,  in  such  a  manner  as  to  raise  a 
"  belief  in  such  authority,  acted  on  in  making  the  contract  sought  to 
"be  enforced.    Such  liability  is  not  founded  on  any  rights  pecob'tr 

(a)  4  B.  &  Aid.  252. 
(6)  15  C.  B.,  N.  S.  628;  S.  C,  10  Jar.,  N.  S.  810. 
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"to  the  conjagal  relation,  but  on  a  much  wider  ground."    But  H.  T.  1865. 

Queen'i  Bench 
vrhibt  the  wife,  thus  cohabiting  with  the  husband,  is  authorised  to 

contract  debts  so  as  to  bind  her  husband  to  the  extent  I  have 
mentioned,  it  by  no  means  follows  that  the  husband  must  be 
answerable  for  all  the  debts  she  may  so  contract.  If  the  goods 
hare  been  supplied  on  her  own  credit,  and  not  on  that  of  her 
husband,  it  is  clear  he  will  not  be  answerable.  That  question  was 
left  to  the  jury  by  the  learned  Judge  at  the  trial.  By  their  verdict 
they  have  asserted  that  all  the  goods  up  to  the  3rd  of  December 
1863  were  supplied  on  the  credit  of  the  husband.  In  my  opinion 
that  Terdict  is  against  evidence,  and  ought  not  to  be  allowed  to 
ftand. 

The    plaintiff  relies  simply  on   the  presamption  in  his  favour 
which   the   law   raises  from  the  acts  of  his  wife.     He  does  not 
attempt  to  show  any  confirmation  by  the  defendant,  or  even  know- 
ledge of  the  wife's  dealings,  with  the  plaintiff.     On  the  other  hand, 
I  think  there  is  quite  enough  to  show  that  the  plaintiff  gave  credit 
to  the  wife  and  not  to  the  husband ;  and  that  he  never  made  any 
contract  with  the  husband,  either  directly  or  by  the  agency  of  the 
wife  or  any  other  person.     He  was  wholly  unknown  to  the  husband. 
The  dealings  were  begun  by  the  wife  in  June  1860;  and  amongst  the 
earliest  of  them  was  a  loan  of  money  to  the  wife.    It  is  quite  clear 
that,  so  far  as  that  was  concerned,  the  credit  was  given  only  to  the 
wife.    She  had   no  authority,  actual  or  presumed,  to  pledge  her 
husband's  credit  in  that  respect.    From  that  time  until  June  1864 
(during  which  period  goods  were  supplied  to  about  £260),   and 
although  a  debt  of  £120  was  claimed  to  be  due,  there  was  never  an 
application  to  the  husband  for  payment.     In  December  1863  a  sum 
of  £80  was  due,  and  for  that  sum  a  three  months'  bill  is  drawn  by 
pliintiff  on  the  wife,  as  for  '^  value  received  ;"  t. «.,  as  I  understand 
it,  the  plaintiff  avers  under  his  hand  that  the  consideration  of  tliat 
bill  was  value  received  from  the  plaintiff  by  Mrs.  Nolan,  and  not  by 
the  defendant.    Accordingly,  the  plaintiff  says  in  his  evidence : — 
"  She  gave  me  the  bill  as  cash ;  she  told  me  she  would  pay  it  at 
maturity."    It  is  remarkable  ako  that,  although  the  plaintiff  says  he 
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H.  T.  1866.  kept  an  account  as  with  the  husband,  he  admits  that  the  husband 

Queen*g  Bench 

was  not  credited  with  the  bill ;  and  moreover  he  thinks  it  proper 

to  make  the  bill  payable  at  his,  the  drawer's,  place  of  basiness,  in 
order,  as  he  says,   that  the  transaction  might  be  concealed  from 
the  husband.     When  the  bill  became  due  it  was  by  mistake  pre- 
sented at  the  defendant's  house.    This   was  communicated  to  the 
plaintiff,  and  he  answered,  **  I  know  about  that  bill ;  I  have  been 
"searching  in  the  different  banks  for  that  bill,  as  I  did  not  wish 
''it  to  be  seen  below"  (at  the  husband's  house).    He    also   said 
to  the  defendant's  son,  who  had  come  from  his  mother's  to  speak 
about  the  bill,  and  when  handing  him  the  paid  acceptances,  "  This 
**is  yours;  I  am  very  sorry  that  it  has  caused  your  mother  any 
*<  trouble."     The  result  of  all  on  that  occasion  was,  that  the  £80 
bill   was   paid  by  the  plaintiff,  and  a  new   bill  was  drawn  upon 
and  accepted  by  Mrs.  Nolan  for  £99*  18s.  Od.,  the  whole  amount 
that  was  then  due.      The  plaintiff  tells    us   he   would    not   haye 
taken  her  acceptance  only  she  told  him  she  would  have  to  leave 
the  house  if  her  husband  knew  she  owed  so  much.    At  about  the 
time  this  second  bill  was  falling  due,  the  matter  for  the  first  time 
came  to  the  knowledge  of  the  defendant;  and  then  his  wife  sent 
her  sister  to  the  plaintiff,  to  tell  him  that  the  defendant  had  heard 
of  the  bill,  and  to  request  him,  if  plaintiff  should  make  inquiries 
about  it,  to  say  it  was  a  mistake;  which  he  said  he  would  do. 
This   whole  course  of  proceeding  is  utterly  inconsistent  with  the 
idea   that  credit   had   bona  fide   been   given  to  the  husband,  or 
that  the  plaintiff  believed  any  contract  had   been  made  with  the 
husband,  and  is  only  to  be  reconciled  with  the  theory  that,  from 
the  first,   credit    was   given  to  the  wife,  and  not  to  the  husband. 
Whenever  a  trader  is  found  to  be  actively  combining  with  a  mar- 
ried woman  to  keep  any  matter  concealed  from  her  husband  which 
it  is  his  interest  to  know,  it  is  of  itself  putting  strong  evideace 
in  my  mind  that  he  has  not  been  dealing  with  the  married  woman 
as  the  agent  of  her  husband,  but  that  he  is  rather  offering  her 
opportunities,  if  not  inducements,  to  deceive  and  injure  her  hus- 
band;  and  it  would  ill  become  us,  by  our  ruling,  to  give  any 
encouragement  to  such  a  course  of  conduct. 
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I  am  therefore  of  opinion  that  there  ought  to  he  a  new  trial,  11.  T.  1865. 
the  Terdict  being  against  evidence.  In  this  coarse  I  am  confirmed 
by  the  case  of  Bentley  ▼•  Griffin  {a\  which,  though  not  cited  in 
the  argument,  appears  to  me  in  manj  respects  to  resemble  the 
present.  But  it  is  said  that  the  present  verdict  has  met  the  ap- 
proval of  the  learned  Judge.  I  do  not  understand  that.  He  only 
sajs  that,  assuming  his  charge  to  be  correct,  he  thinks  the  verdict 
was  a  right  conclusion  from  the  evidence  given.  I  think  the  charge 
was  quite  correct;  but  I  do  not  think  the  verdict  was  a  sound 
conclusion  from  the  facts  proved,  as  reported  to  us  by  the  learned 
Judge;  and  as  to  that  point  I  am  of  opinion  this  Court  has  as 
good  means  for  exercising  its  judgment  as  had  the  learned  Judge 
at  the  trial ;  and  therefore  this  case  does  not  fall  within  the  rule 
as  to  not  setting  aside  verdicts,  as  being  against  the  weight  of 
evidence,  when  the  Judge  who  tried  the  case  expresses  himself 
satisfied  with  the  verdict. 


O'B&IEN,  J. 

In  this  case  I  am  of  opinion  that  the  verdict  obtained  by  plaintiff 
should  be  set  aside,  and  a  new  trial  granted.  I  concur  with  my 
Brother  Hates  in  thinking  that  the  verdict  was  clearly  against  the 
weight  of  evidence ;  and  I  am  further  of  opinion,  in  which  however 
he  does  not  concur,  that  the  direction  given  by  the  learned  Judge  to 
the  jury  was  not  correct,  and  that  the  verdict  should  be  also  set 
aside  for  misdirection.  It  is  true  that  the  articles  for  the  supply  of 
which  the  action  was  brought  were  suitable  to,  and  consumed  in, 
defendant's  establishment ;  but,  on  the  other  hand,  it  appeared  from 
defendant's  evidence  that,  previous  to  tiie  supply  of  any  of  the 
items  mentioned  in  plaintiff's  account  (which  commenced  in  June 
I860,  and  extended  to  June  1864),  the  defendant  had  uniformly 
paid  cash  on  delivery  for  all  goods  supplied  to  his  family,  or  sent 
to  his  house,  and  had  prohibited  her  from  contracting  any  debt 
or  buying  any  goods  on  credit^  and  allowed  her  £5  a-week  for 
household  expenditure,  which  was  to  include,  amongst  other  things, 
the  purchase  of  such  articles  as  were  supplied  by  plaintiff,  and  was 


(ff)  5  Taunt.  356. 
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H.  T.  1865.  over  and  above  certain  matters,  for  which  defendant  paid  himaelf, 

such  afl  rent,  taxeSi  Bervants    wages,  &c.     Defendant  also  stated 
that  such  -  allowance  was  regularly  paid  by  him  to  his  wife,  and 
was  ample  to  cover  all  the  domestic  expenses,  in  addition  to  the 
items  paid  by  defendant  himself;  and  that,  until  June  1864,  he 
did  ifot  even  know  the  plaintiff,  or  know  that  any  account  was 
opened   by  his  wife  or  family   with  plaintiff,   or  with   any   one, 
or  that  she  got  goods  from  plaintiff,  or  from  any  one,  on  credit. 
In  considering  the  question  of  misdirection,  the  truth  of  these 
several  statements  is  to  be  assumed ;  and  they  were  not  indeed 
controverted  during  the  argument.     The  learned  Judge  told  the 
jury   *Uhat,  when   husband   and   wife   were  living  together,   the 
*'wife  was  presumed  by  law  to  have  authority   to  order   goods 
**  suitable  to  the  establishment,  for  the  supply  of  it ;  and  that  the 
''husband  was  liable  for  goods  so  supplied  on  the  wife's   order, 
*'  but  that  such  presumption  was  capable  of  being  rebutted.**     That 
general  statement  of  the  law  is  correct;  but   the  learned   Judge 
further  told  the  jury  ''that  a  mere  private  arrangement  between 
"husband  and  wife,  not  communicated  or  known  to  the  party 
"supplying  the  goods,  would  not  of  itself  be  su£Scient  to  rebut 
"such   presumption."     Having   given   this  direction,  the  learned 
Judge  then  left  to  the  jury   the  question,  "whether  the   goods 
"supplied    by  the  plaintiff,   or  any   of  them,  were    so  supplied 
"  upon  the  credit  of  the  husband,  or  whether  they  were  supplied 
"  upon  the  credit  ofr  the  wife  solely^  with  the  knowledge  or  belief 
"that  she  was   acting  without  authority,  and  in  the  hope  that, 
"either  to  avoid   exposure,  or,  through  the  wife's  influence,  the 
"husband  might  unwillingly  be  prevailed  upon  to  pay  for  them; 
"and  that,  in  the  latter  state  of  things,  the  husband  would  not 
"be  liable." 

It  followed,  from  these  directions,  that  if  the  jury  were  of 
opinion  that  the  arrangement  made  by  the  defendant  with  his 
wife  was  not  communicated  or  known  to  the  plaintiff,  then  they 
were  to  give  no  effect  whatever  to  that  arrangement,  or  to  de- 
fendant's having  expressly  prohibited  her  from  buying  any  goods 
on  credit ;   but  that  they   were  to  consider  her  as  having  foil 
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ftttthority  to  pledge  his  credit,  and  render  him  liable  for  the  goods  H.  T.  1865. 

in  qoestion  (although,  in  pursuance  of  that   arrangement,  he  had 

supplied  her  with  money  sufficient  to  pay  for  them  on  delivery); 

and  that  the  jury  were  to  find  the  husband  liable  for  the  goods, 

if  the    plaintiff  himself  had  supplied  them  on  the  credit  of  the 

husband,  and   had  not  supplied   them  on  the  credit  of  the   wife 

solely t  with  such  knowledge,  belief,  or  hope,  as  stated  in  the  Judge's 

charge.     It  appears  to  me  that  these  directions  of  the  learned  Judge 

are  at  Tariance  with  the  principles  which  regulate  the  authority 

of  a  wife  to  pledge  her  husband's  credit. 

We  haye  been  referred  by  Counsel  to  several  authorities  upon 

the  subject,  the  clear  result  of  which  is,  that  the  power  which  a 

wife  has  to  bind  her  husband  by  her  contract  is  as  his  agent,  by 

▼irtne  of  an  authority  from  him,  express  or  implied.     This  principle 

is  fully  established  by  the  decisions  in  various  cases  cited  in  the 

argument,  commencing  with  that  of  Manby  v.  Scott ;  though  some 

of  them  may  be  conflicting  as  to  the  application  of  tliat  principle. 

In  the  case  of  Read  v.  Teakle  (a)  the  action  was  brought  to  recover 

the  price  of  some  musical  publications  sold  to  defendant's  wife;  and 

the  question  left  to  the  jury  was,  whether  music  was  a  necessary  for 

a  person,  in  her  condition  of  life.     The  jury  found  a  verdict  for  the 

plaintiff;  but,  on  a  motion  for  a  new  trial,  it  was  held  that  it  should 

have  been  also  left  to  the  jury  whether,  upon  the  facts  proved,  the 

wife  bad  authority,  express  or  implied,  to  bind  her  husband  by  her 

contract    The  same  principle,  that  the  power  of  the  wife  to  bind 

her  hosband  is  *^  as  his  agent^  is  also  laid  do.wn  and  recognised  in 

the  cases  of  HoU  v.  Brien  (&),  Montague  ▼.  Benedict  (c),  Renaux 

V.  TectUe  (cQ,  and  Jolfy  v.  Rees  (e),  to  which  I  shall  presently  refer. 

And  it  is  observed  by  Erie,  C.  J.,  in  that  latter  case  [page  641] 

that  if  the  wife's  power  to  bind  her  husband  be  in  the  capacity 

of  his  agent,  it  would  be  "  a  solecism  in  reasoning  to  say  that 

'*she  derives  her  authority  by  his  will,  and  at  the  same  time  to 

^'say  that  the  relation  of  wife  creates  the  authority  against  his 

"  will  by  a  pmsumptio  Juris  et  de  Jure  from  the  marriage."    It ' 


(«)  13  C.  B.  627. 
(e)  3  B.  &  C.  631. 


(b)  4  B.  &  Aid.  252. 
(d)  8  Exch.  680. 
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H.  T.  1865.  is  also  settled  that,  where  the  husband  and  wife  live  together,  the 

Queen'i  Bench 

presumption  of  law  is,  that  the  wife  has  his  authority  to  bind  him 

by  her  contract  for  necessaries,  such  as  the  goods  in  question,  which 
were  requisite  and  suitable  for  the  support  of  the  establishment, 
and  which  were  supplied  and  used  for  the  purpose,  but  that  such 
presumption  is  liable  to  be  rebutted.     And  the  question   for  our 
consideration  in  the  present  case  is,  whether  that  presumption  is  not 
sufficiently  rebutted,  and  the  presumed  authority  of  the  wife  deter- 
mined by  the  arrangement  made  between  defendant  and  his  wife,  by 
his  positive  directions  that  she  should  not  contract  any  debts,  or  get 
any  goods  on  credit,  and  by  his  having  supplied  her  with  money 
sufficient  to  pay  for  them  on  delivery,  even  though  the  plaintiff  had 
no  notice  of  such  arrangement.     With  respect  to  the  necessity  of 
such  notice,  plaintiff's  Counsel   have  relied  on  the  observations  of 
Mr.  Justice  Bay  ley,  in  Holt  v.  Brien  (a),  where  that  learned  Judge, 
after  stating  that  **  If  a  husband  gives  no  allowance  to  his  wife,  he 
"  gives  her  a  general  credit,  and  that  she  might  contract  debts  for 
"  the  necessary  supply  of  herself  and  her  family,  for  which  he  would 
"  ultimately  be  liable,  on  the  ground  that  in  such  a  case  she  was  to  be 
"  considered  as  his  agent  in  contracting  the  debts,"  adds  further : — 
*'  But  if  he  supplies  her  with  a  sufficient  allowance  for  the  purpose 
^'  of  paying  for  those  necessary  supplies,  and  the  trade$man  with 
*^whom  she  deals  h{u  notice  of  ity  and  afterwards  trusts  her,  he 
«<  does  so  at  his  own  peril,  and  will  only  be  entitled  to  recover  by 
« proving  that  in  fact  the  allowance  was  not  regularly  supplied." 
And  Counsel  rely  upon  this  reference  to  notice  as  showing  Mr.  Jus- 
tice  Bayley's  opinion  to  have  been,  that  the  tradesman  would  not  be 
affected  by  such  arrangement  except  he  had  notice  of  it.     But,  as  in 
that  case,  the  tradesman  had  notice  of  the  arrangement,  and  it  was 
therefore  held  that  the  husband  was  not  liable,  it  was  not  necessary 
for  the  Court  to  consider  what  the  effect  of  the  arrangement  would 
have  been  if  the  tradesman  had  not  notice  of  it.      The  decision  in 
that  case  is  therefore  no  authority  for  the  proposition  contended  for ; 
and  the  observations  of  the  same  eminent  Judge,  in  the  subsequent 
case  of  Montague  v.  Benedict  {b)^  would  imply  that  he  did  not 


(o)  4  B.  &  Aid.  252. 
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otertain  the  opinion  attributed  to  him.  In  that  case,  though  the  H.  T.  1 865. 
5)od3  supplied  were  not  necessaries,  he  lays  down  the  following  rule  ^"*^  * 
s  to  the  husband's  liability  for  them : — ''  Whenever  the  husband 
and  wife  are  living  together,  and  he  provides  her  with  necessaries, 
the  husband  is  not  bound  by  contracts  of  his  wife,  except  where 
there  was  reasonable  evidence  to  show  that  the  wife  had  made  the 
contract  with  his  assent."  Holroyd,  J^  also  in  that  case  refers  to 
ie  husband's  liability  for  necessaries  provided  for  his  wife,  as 
fising  from  his  neglect  to  provide  them  himself.  In  the  subse- 
iient  case  of  Seaion  y.  Benedict  (a),  Best,  C.  J.,  states  : — *'  A 
husband  is  only  liable  for  debts  contracted  by  his  wife,  on  the 
Rssamption  that  she  acts  as  his  agent.  If  he  omits  to  furnish 
her  with  necessaries,  he  makes  her  impliedly  his  agent  to  purchase 
them."  If,  then,  in  the  case  of  a  husband  supplying  his  wife  with 
fficient  money  to  purchase  necessaries,  his  liability  to  her  con- 
ict  for  them  on  credit  depends  upon  the  fact  of  his  assent,  express 
implied,  to  that  contract,  it  would  I  think  be  difficult  to  contend 
at  where  he  had  so  supplied  her,  and  had  prohibited  her  from 
tering  into  any  contract  on  credit,  and  had  no  knowledge  or 
lice  of  her  having  done  so,  still  his  assent  to  it  should  be  implied 
^m  the  circumstance  that  the  trader  (of  whose  dealings  with  the 
fe  the  husband  was  wholly  ignorant)  had  not  got  notice  of  the 
sband'a  prohibition,  or  of  his  arrangement  with  his  wife.  Again, 
Renaux  v.  TeaUe  (6),  a  verdict  was  obtained  against  defendant, 
'  the  price  of  various  articles  of  dress  supplied  to  defendant's  wife, 
ring  fourteen  months,  and  found-  by  the  jury  to  be  suitable  to  her 
iion  in  life.  It  appeared  that  defendant  had  allowed  his  wife  a 
u-ly  sum  for  her  dress,  but  it  did  not  appear  that  the  plaintiff 
1  notice  of  such  arrangements  The  defendant  at  the  trial  ten- 
ded evidence  to  show  that  the  wife  had  been  otherwise  supplied 
:h  dress  during  that  period.  The  evidence  was  rejected  by  the 
jge  ;  and  the  Court  set  aside  the  verdict  on  that  ground.  Mar- 
^  B.,  in  his  judgment  says: — ''Assuming  that  the  wife  had 
rtnui  faeie  authority  to  bind  her  husband,  still,  if  the  husband 
applied  her  with  sufficient  dress,  her  authority  to  bind  him  was 
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H.  T.  1865.    «<at  an  end."    And  Pollock,  C.  B.,  says  : — "A  wife  is  not  in  a 
,  Queen's  Bench 

— '      "  different  position  from  any  other  person  in  the  establishment    If 

''  a  servant  goes  to  a  shop,  and  orders  goods  in  the  name  of  his 
"master,  the  tradesman  is  bonnd  to  inquire  before  he  gives  credit. 
"If  he  does  not,  and  it  tarns  out  that  the  order  was  without 
<•  authority,  the  tradesman  cannot  sue  the  master." 

Plaintiff's  Counsel,  however,   rely  on  two  subsequent  cases  of 
Ruddock  V.  Marsh  (a)  and  Johnston  ▼.  Sumner  (6).    In  the  former 
case,  the  goods  supplied  were  groceries  and  other  provisions;  and 
the  Recorder,  who  tried  the  case,  told  the  jury  that  it  was  no 
defence  to  the  action  that  the  defendant  had  regularly  supplied  his 
wife  with  money  sufficient  to  have  kept  his  house  without  running 
into  debt,  of  which  fact  no  notice  had  been  given  to  the  plaintiff. 
The  plaintiff  obtained  a  verdict.    jLn  application  to  set  it  aside  was 
refused  ;  and  Pollock,  C.  B.,  in  delivering  judgment,  said : — *'  The 
<<  objection  to  the  Recorder's  ruling  was,  that  he  directed  the  jury 
"that  the  wife  was  a  general  agent  for  the  husband.     Withoot 
"  saying  that  a  wife  in  every  case  has  such  an  authority  to  bind  ber 
"husband,  we  are  of  opinion  that  the  direction  was  correct  with 
"  reference  to  the  circumstances  of  the  case.    A  partner  is  a  parti- 
"cular  kind  of  agent,  who  has  a  general  authority  to  bind  his 
"  partner  by  contracts  made  in  the  course  of  business ;  and  in  like 
"  manner,  a  wife  has  authority  with  reference  to  such  matters  as 
"  are  usually  under  the  control  of  the  wife.     If  that  authority  is 
"broken  in  upon,  it  must  be  by  special  circumstances,  which  do 
"  not  appear  in  the  present  case."    In  Johnston  v.  Sumner  Chief 
Baron  Pollock  went  further,  and  stated : — "  If  a  man  and  his  wife 
"  live  together,  it  matters  not  what  private  arrangement  they  may 
"  make,  the  wife  has  all  the  usual  authority  of  a  wife."    In  that 
case,   however,   the   husband  and   wife   were   separated;  and  the 
plaintiff  was  nonsuited  on  that  ground ;  so  that  the  opinion  ex- 
pressed by  the  Chief  Baron  was  not  necessary  for  the  decision  of 
the  case.     These  two  authorities  are  relied  on  for  plaintiff,  as  esta- 
blishing that  a  trader  is  not  affected   by  such  an  arrangement 
between  husband  and  wife  as  was  made  in  the  present  case,  except 


(a)  1  H.  &  N.  601. 


(6)  3H.&K.26I. 


COMMON  LAW  REPORTS- 


457 


the  trader  had   notice  of  it.    Bat  it  appears  to  me  that,  so  far  H.  T.  1 865. 

-  ,,,._,  .  ,     Queen'g  Bench 

as  these  two  cases  could  have  that  effect,  the/  are  at  variance  with 
previous  authorities,  and  with  the  principles  iaid  down  by  the  same 
Court  in  the  case  of  Renaux  ▼•  Teakle  (a),  to  which  I  have  already 
referred,  and  are  overruled  by  the  subsequent  decision  in  Jolly  v. 
ReeM  (6)y  which  goes  much  further  to  re;$trict  the  liability  of  a  hus- 
band for  his  wife*s  contracts  than  is  necessary  for  defendant  in  the 
present  case.    In  Jolly  v.  Reei  it  appeared,  from  the  evidence  and 
findings  of  the  jury,  that  the  articles  supplied  on  the  order  of  the 
defendant's  wife  in   I860  nnd  1861  (viz.,  drapery    and    millinery 
goods)  were  necessaries,  being  suitable  to  the  condition  of  defend- 
ant's wife  and  daughters;  that,  in  1851,  defendant  had  expressly 
prohibited  his  wife  from  buying  any  goods  on  credit,  and  had  pro- 
mised her  a  yearly  allowance,  which,  in  addition  to  an  annuity  she 
had  for  her  separate  use,  would  have  been  sufficient  (if  regularly 
paid)  for  the  clothing  of  herself  and  her  daughters;  but  that  such 
allowance  was  not  regularly  paid,  and  that  so  much  of  it  as  was 
paid  was  insufficient  for  the  purpose.     It  also  appeared  that  the 
plaintiff  had  no  notice  of  defendant's  prohibition  to  his   wife,  or 
of  the  arrangement  between  them.     It  will  be  observed  that  the 
grounds   relied   on   in    that   case    for   holding   the   husband  liable 
were  much  stronger  than  those  existing  in  the  present,  inasmuch 
as  the   allowance   actually   paid    was   insufficient;  whereas  in  the 
case  now  before  us,  the  fact  is  otherwise.     But  notwithstanding 
the   non-payment  of  a  sufficient  allowance,   it   was   held   by  the 
Coart  (Byies,  J.,   dissenting)   that   the  husband  was    not   liable. 
Erie,  C.  J.,  delivered  the  judgment  of  himself,  Williams,  J.,  and 
Willes,  J.,  in  which  he  stated  (amongst  other  matters)  that  a  wife 
could  not  make  a  contract  binding  on  her  husband,   unless  he 
gives  her  authority  as  his  agent  so  to  do;  that  the  presumption 
of  a  wife's  authority  to  bind  her  husband,  while  they  live  toge- 
ther, by  her  contract  for  articles  suited  to  her  station,  was  always 
open  to  be  rebutted;   and   that,  as  the  necessaries  for  which  the 
.verdict  was  had  were  obtained  from  the  plaintiffs  by  defendant's 
wife,   without  defendant's   authority,   and  contrary  to   his  order, 


(a)  8  £xcb.  680. 
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H.  T.  1865.  such  verdict  could  not,  according  to  their  view  of  the  law,  be 
Queen's  Bench 
'   "V    "'     supported.    That  case  is  a  strong  authority  in  defendant's  faTour, 

as  the  goods  there  supplied  were  (as  observed  bj  Byks,  J.,  lo 
his  judgment,  p.  643)  necessaries  in  the  strictest  sense,  being  not 
only  suitable  to  the  station  of  defendant's  wife,  but  also  indis- 
pensable, because  not  supplied  from  any  other  source.  According 
to  that  decision,  the  husband  would  not  be  rendered  liable,  by 
the  non-payment  of  a  sufficient  allowance,  after  he  had  expressly 
prohibited  his  wife  from  getting  goods  upon  credit — a  proposition 
which  it  is  not  necessary  for  the  defendant  in  the  present  case 
to  establish. 

Plaintiff's  Counsel,  during  the  argument,  have  urged  the  hardship 
that  would  result  from  holding  that  a  trader,  supplying  on  the 
wife's  order  necessaries  of  which   the  husband  had   the  benefit, 
by  their  being  consumed  by  himself  and  his  family,   should  be 
precluded  from  recovering   payment  for  them   by  reason   of  an 
arrangement  between  the  husband  and  wife  which  was  unknown 
to  him.    But  it  is  to  be  considered  that  every  trader  has   the 
power,  by  previous  inquiry,  of  avoiding  that  difficulty  and  risk, 
and  that,  as  remarked  by  Holroyd,  J.,  in  his  judgment  in  Montague 
V.  Benedict  (a),  it  is  the  duty  of  a  trader,  if  he  wishes  to  make 
a  husband  responsible  for  goods  supplied  to  the  wife,  to  inquire 
if  she  has  her  husband's   authority  or   not ;   and   that  it  would 
be  also  a  hardship  on  a  husband  if,  after  giving  his  wife  a  suf- 
ficient allowance  to  pay  for  all  necessaries  on  delivery,  and  expressly 
prohibiting  her  from  buying  them  on  credit,  he  should  nevertheless 
be  held  liable,  after  a  lapse  of  years,  for  contracts  made  by  his  wife 
without  his  knowledge,  and  contrary  to  his  orders,  with  traders  of 
whose  dealings  with  her  he  was  altogether  ignorant,  and  who  had 
not  adopted,  during  that  period,  the  reasonable  and  simple  pre- 
caution of  inquiring  from  the  husband  as  to  the  wife's  authority, 
or  apprising  bim   of  those  dealings,   or  even  applying  for  pay- 
ment.    It  would  be  different  if  the   husband  had  in  any  way, 
expressly  or   impliedly,    sanctioned    or  acquiesced  in  his   wife's 
dealings ;  but,  if  that  be  not  the  case,  I  think  that  the  loss  shooldt 
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fmil   apoQ  the  trader,  who  had  the  power  to  prevent  it,  but  did  H.  T.  1865. 

^     .  ,_  .,-,,.,  f  t      Queen's  Bench 

not  do  ao.     In  the  present  case,  the  defendant  did  not  know  the 

plmintiff — ^waa  not  aware  that  any  accoant  was  opened  with  him— 
And,  though  he  saw  that  the  goods  were  supplied,  he  was  warranted 
in  sttsoming  that  they  had  been  paid  for  bjr  his  wife  on  delivery, 
pnrsaant  to  his  directions  to  her.     With  respect  to  the  expediency 
of  pving  a  wife  greater  power  to  bind  her  husband  by  her  contracts, 
Cliief  Justice  £rle,  in  his  judgment  in  Jolfy  y.  Bees  [p.  641],  ob- 
aeryes   that,  as  the  husband  sustains  the   liability  for  all  debts, 
be  should  therefore  have  the  power  to  regulate  the  expenditure 
for   which  he  is   to  be   responsible,   by  his   own  discretion,   and 
according  to  his  own  means ;  and,  further,  that  if  the  law  was 
clear  that  the  husband  was  protected  from  debts  incurred  by  the 
wife  without  his  authority,  then  speculations  upon  the  imprudence 
of  a  thoughtless  wife  would  be  less  frequent,  because  less  profitable. 
In  the  previous  case  o?  Montague  v.  Benedict^  Chief  Justice  Abbott, 
when  expressing  his  concurrence  in  the  decision  of  the  Court,  stated 
[p.  638]  "  that,  if  such  decision  had  the  effect  of  introducing  more 
caution  into  the  conduct  of  those  who  obtained  their  living  by^the 
sale  of  goods  and  wares,  it  would  be  beneficial  not  only  to  husbands, 
fathers,  and  infants,  but  also  to  those  who  had  goods  to  sell.'*    The 
grounds   which  I   have  stated   for   exempting   the  husband  from 
liability,  in  the  case  now  before  us,  would  not  of  course  be  appli- 
cable in  a  case  where,  by  acquiescence  or  otherwise,  a  husband  had 
so  acted  as  to  raise  a  belief  in  others  of  the  authority  of  his  wife  to 
enter  into  the  contract  sought  to  be  enforced.  In  such  a  case  the  hus- 
band would  properly  be  held  liable ;  but  that  is  not  the  present  case. 
I  am  accordingly  of  opinion  that  the  presumption  of  the  authority 
of  defendant's  wife  to  order  the  goods  in  question,  which  arose  from 
their  cohabitation,  was  rebutted  by  the  proof  of  defendant's  prohibi- 
tion to  his  wife,  and  of  the  arrangement  made  between  defendant 
and  her,  and  of  the  regular  payment  by  him  of  a  sufficient  allow- 
ance ;  and  that  the  presumption  was  rebutted  by  those  facts,  even 
though  the  plaintiff*  had  no  notice  of  them. 

My  Brother  Hates  has  stated  fully  the  grounds  upon  which, 
in  his  opinion,  the  verdict  was   against  the  weight  of  evidence. 
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plaintiff  gave   credit,   not  to  the   husband,   but  to  the   wife,    h 
appears  from   the  accounts,   commencing  Ist  of  June   1660,  that 
the  first  item  was  for  £5,  cash  lent  to  defendant's  wife,  for  which 
she  dearly   had   no  authority  to  bind   her   husband.     That  som 
was  not  repaid  until  the  following  October,  although  in  the  interval 
all  the  weekly  bills  for  goods  were  paid  for  by  the   wife;  and  in 
November   I860  a  further  sum  of  £6   was  lent  by   plaintiff  to 
the  wife.     It  also  appeared   that,  in  tlie  course  of  the  dealings, 
when  a  considerable  sum  was  due  to  plaintiff,  he  applied  to  the 
wife  for  payment ;  that  she  told  him  she  would  have  cleared  the 
account  only  she  had  to  buy  furniture  for  her  daughter  on  her 
marriage;  that  he  drew  a  bill  upon  her,  which  she  accepted  for 
him.    And  he  states  in  his  evidence  that  ^'he  would   not  hare 
''taken  her  acceptance,  only  she   told  him  that  she  would  have 
"  to  leave  the  house  if  defendant  knew  she  owed  so  much."    And 
also,  "  that  he  (plaintiff)  made  the  bill  payable  at  his  own  house, 
in  order  to  conceal  it  from   the   defendant'*      He   drew  another 
bill  on  her  on  account  of  his  debt,  which  she  also  accepted,  uo- 
known  to  her  husband. 

Plaintiff  further  stated  in  his  evidence  that,  about  the  time 
one  of  those  bills  was  falling  due,  defendant's  son  came  to  him, 
and  said  that  the  runner  of  the  bank  had  called  at  defendants 
house,  and  that  he  (plaintiff)  would  ruin  defendant's  wife  by  such 
transactions;  whereupon  plaintiff  himself  took  up  the  bill  from 
the  bank.  And  he  admitted  that,  during  the  whole  period  from 
1st  of  June  1860  until  the  end  of  May  1864,  he  never  applied 
or  furnished  any  account  to  defendant  himself. 

Without  going  further  into  the  evidence,  which  has  been  already 
more  fully  stated  by  my  brother  Hayes,  I  think  it  clear  that  the 
jury  came  to  a  wrong  conclusion,  and  that  the  verdict  shooM 
be  set  aside  on  that  ground  also. 


Lefbot,.  C.  J. 

In  this  case  I  might  satisfy  myself  by  saying,  that  I  am  clearly 
of  opinion  that  the  verdict  cannot  stand.    The  evidence  amoants 
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to  a  mere   conapiracj   to  keep   the   husband  Jn  the   dark   during  H.  T.  1865. 

t  «  1.    ,  .  .<.         -n    .  QfUtnU  Bench 

the  time    the   goods  were   supphed  to  tlie  wite.     But,  as  an  im- 
portant  question  of  law  has   arisen,   I  feel  it  my  duty  to  state 
shortly  my  view  of  it,— a  view  founded    upon  the  way  in  which 
the  Law  of  England   was  laid   down   above    one   hundred  years 
ago,  and  which  (though  there  may  be  found  some  subsequent  ob- 
serrations  inconsistent  therewith)  is  still  the  Law  of  England.   Lord 
Hale  eoincides  in  that  view  of  the  law  with  Lord  Holt  and  the 
other  eminent  Judges  of  England,  who  have  been  referred  to.     I 
therefrae  do  not  hesitate  to  say  that  this  verdict  cannot  stand.     It 
was   an   oversight,  with  respect  to  the   duties  of  a  husband,  and 
the  privileges  of  that  condition,  that  has  led  to  it.     The  duty  of 
a  husband  is  to  provide   necessary  food  and  clothing  for  his  wife 
and  family ;   but  his  right  is,  that  he  should  choose  a  person  to 
provide    those   necessaries,  and  be  the  judge  of  what  his  means 
allow ;   and  if  he  makes  that  provision,  by  buying  these  articles 
himself,   or  if  he  gives  a  sufficient  supply  of  money  to  his   wife, 
there  is  no  authority  that   says,  or  could   say,   that  the  husband 
has  lost  his  right  to  judge  of  the  sufficiency  of  these  necessaries. 
But  it  is  said,  why  is  a  private  agreement  between  wife  and  hus- 
band to  be  allowed  to  rob  the  tradesman  of  the  price  of  his  goods  ? 
I  say,  why  is  a  private  agreement  between  the  wife  and  the  shop- 
keeper to  be  maintained  to  the  prejudice  of  the  husband?     If  the 
husband   has   given   authority  to  give   goods   on   credit,  then   no 
arrangement  can  divest  the   shopkeeper   of  the   right   to   charge 
the  husband  for  his  goods.     But,   if  the   husband  has  supplied 
money  to  his  wife,  no  case  can  be  cited  to  show  that  a  man  is 
to  be  made  liable  who  has  thus  discharged  the  duty  which  the 
law  imposed  upon  him ;   or  to  deprive   him  of  protection  from  a 
private  arrangement  between   the  shopkeeper  and   the   wife.    It 
appears  that  from  the  very  outset  the  defendant  discharged  this 
duty.     There  does  not  appear   the  slightest  intimation   that  the 
goods  were  supplied  on  credit.     Every  husband  is*  entitled  to  make 
this  arrangement,  and  is  not  to  be  liable  to  have  a  bill  run  up, 
because  the  shopkeeper  chooses  to  furnish  the  goods  on  credit. 
It  is  a  mistake  to  say  that  there  is  a  prasumptio  Juris  to  render 
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H.  T.  1866.  the  husband  liable.    The  words  of  Chief  Justice  Erie — JoUsf    ^- 
0en  s     €M    ^^^^  ^^ — ought  to  be  set  in  letters  of  gold  : — ^**  Taking   the    l3.^wr 
"to  be  that  the  wife   has  power  to  charge  her  husband  m    tlie 
*^  capacity  of  his  agent,  it  is  a  solecism  in  reasoning  to   say    t.IiAt 
'^she  derives  her  authority  from  his  will,  and  at  the  same    tii 
"to  say  that  the  relation  of  a  wife  created  that  authority 
"  his  will,  by  a  priBSumptio  Juris  et  de  jure  from  marriage.**     ^ 
"wife  cannot  make  a  contract  binding  on  her  husband,  nnle 
"gives  her  authority  as  his  agent  so  to  do."    While  be  has 
applying  means  according  to  his  income,  and  has  never  authorised 
the  dealing  on  credit,  no  private  arrangement  in  derogation    of 
the  husband's  rights  can   be   maintained.      The   question    is    not 
whether  the  plaintiff  had  notice  of  the  arrangement  between   the 
husband  and  wife.    The  question  is,  as  Chief  Justice  Erie  says, 
had  the  husband  authorised  the  wife  to  pledge  his  credit  ?      There 
is  no  prcBsumptio  Juris  that  a  husband  by  his  marriage  has  aatho- 
rised  his  wife  to  pledge  his  credit.     It  may  arise  from,  cireom- 
stances,  if  there  is  anything  to  induce  a  shopkeeper  to  think  that 
the  husband  has  sanctioned  this  arrangement.     If  the    hasbaod 
does  not  discharge  his   duty,   the   wife  may  provide   for    herself 
and  her  children.    But,  if  he  has  provided   money  from  time  to 
time,  she  cannot  pledge  his  credit  without  his  authority. 


(a)  15  C.  B.,  N.  S.  639. 
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T.  T.  1864. 

Ejxh.  Cham, 


tfjrcjfteqtier  Cjbamier. 


THE  QUEEN  v.  CEOSTHWAITE.* 


June  6, 10,  13. 


This  case   came  before  this  Court  on  appeal  from  the  Court  of  Towns   im- 

prorement 
Queen's  Bench.'!'     The  only  question  argued  was,  whether  females  (Ireland)  Act 

had  a  right  to  vote  under  the  17  <&  18  Fife.,  c.  103.  22  defines  the 

On  the  6th  day  of  Juno  the  case  was  argued  by : —  of  voie«*at°he 

/.  T.  Ball  and  Curtit,  on  behalf  of  the  relator.  ^^^^^^^'^  ^^^^^ 

Heron  and  Jellett,  contra.  missionera:— 

"Every  person 

The  arenments  advanced  by  Counsel  on  both  sides  were  sub-  offullap:ewho 

is    the    imme- 

atantially  the  same  as  those  addressed  to  the  Court  below.     On  a  diate    lessor/' 

&c..    also 
subsequent  day  this  Court  directed  that  the  case  should  be  fur-  "Every    per- 

,    ,  ^  ,  ,      . ,  son  of  full  aee 

ther  argued  hy  one  Counsel  on  each  side.  who  shall  have 

J.  T.  Ball  (with  whom  was  Curtis)^  for  the  relator.  t^ant^oro^- 

At  Common   Law  there  is  in  women  an  inherent  disability  to  ^'cnpicr  ^*o°' 

exercise   public    franchises  ;  and  statutes  must  be  construed  with  jhaUhavebeen 

reference  to  the  principles  of  the  Common  Law:  Dwarris  on  Sta-  !^^,.®(  *°y 

*^  *^  lands."  &c. 

tuUs — (TiooT,  C.  B.     What  authority  does  Mr.  Dwarris  cite  for  Held  (Mo- 

that  proposition  ?] — None. — [Piqot,  C.  B.     I  think  that  he  goes  Pioot/  C.  B., 

a  little  beyond  what  the  law  warrants.    The  corresponding  propo-  ^^^uma^ii-   ' 

sition  in  ComytCs  Digest  does  not  go  so  far.]— But  in  Stowel  v.  ^^^d^'itSS°o^ 

Lord  Zoueh  (a)  the  broad  proposition  is  stated,  that  the  Common  Bwch^'^^^hat 

Law  "  is  the  best  interpreter  of  the  words  of  positive  laws ;"  and.  ^omen.thongh 

'^  '   possessing  the 

m  Miles  v.  Williams  (6),  it  is  said : — **  The  best  rule  of  construing  qualifications 

^   mentioned    in 

'*Acts  of  Parliament  is  by  the  Common  Law,  and  by  the  course  these  sections, 

were  not  eligi* 
"which  that  observed  in  like  cases  of  its  own  before  the  Act" —  ble  to  vote  at 

[page  2623.     Therefora,  positive  language  may  be  controlled  by 
(a)  1  Plowden,  363.  (6)  I  P.  Wms.  249. 

;    *  Before  Momaham,  C.  J.,  Pxgot,  C.  B.,  Ball,  KaooR,  and  Cbbzstzan,  JJ.» 

and  FiTZOsaALD  and  Dsast,  BB. 

\  See  this  ease  in  the  Queen's  Bench,  sitpra,  p.  157. 
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T.  T.  1664.  general  analogy.     So,  in  Thursby  v.  Plant  {a)^  the  lavr  is   thus 

Exch.  Cham.  ,  .     ,    ,     ,  .         ^ 

' V— — ^      Stated  : — "  And  the  better  construction  of  a  statute  is,  to  expound  it 

THE    QUEEN  ,         *  ,         ^     ,       ^  t  ,      ..      f  t^  .^     -^ 

^^  as  near  the  rule  of  the  Common  Law  as  may  be.  — [Figot,  C.  I>. 

CROSTH-  I  think  that  the  proposition  stated  by  Mr.  Dwarris  is,  that  the 
Common  Law  cannot  be  altered  except  by  express  legislation,  or 
by  necessary  implication.] — In  construing  statutes,  the  principles  of 
the  Common  Law  must  always  be  borne  in  mind.  In  Minei  v. 
Leman  (6)  Sir  John  Romilly  said : — *'  This  principle  of  construction, 
as  a  general  proposition,  cannot  be  disputed  ;"  and  yet  he  took   the 

general  Inclosure  Act  out  of  the  principle [Piqot,  C.  B.     That  is 

at  right  angles  with  the  rule  of  construction  laid  down  in  Warburtot^ 
V.  Ivie  (e).] — That  class  of  cases  may  be  distinguished  from  the  one 
now  before  the  Court.     In  Warburton  v.  Ivie  it  was  not  disputed 
that  the  grammatical  sense  of  the  words,  as  they  stand,  must   be 
taken.     But  if,  as  happens  liere,  the  words  are  not  express,  then  the 
general  policy  must  be  resorted  to. — [Pigot,  C.  B.     Nothing  can  be 
more  correct  than  that  proposition,  if  the  words  of  the  statute  are 
ambiguous.] — But  in  Minei  v.. Leman  the  words  were  not  ambi- 
guous ;  and  yet  Sir  John  Romilly  resorted  to  the  general  policy  to 
aid  him  in  construing  the  statute.     Even  a  repealed  statute  may,  it 
seems,  be  used  to  assist  in  expounding  an  existing  one  :  see    7*A« 
Queen  v.  The  Inhabitants  of  Merionethshire  (d).     Acts  in  pari 
materid  must  all  be  construed   together  :  Dwarris  on  Statutes, 
p.  669-     There  is  a  code  of  laws  to  be  considered  in  this  case. 
The  9  G.  4,  c.  82,  a  previous  Towns  Improvement  Act  for  Ireland, 
uses  language  applicable  to  either  sex — [Deast,  B.     No  ;  look  to 
its  6th  and  22nd  sections. — Monahan,  C.  J.      That  Act,  however, 
contains  no  express  provision  on  the  subject,  nor  any  glossary. — 
Chbistiav,  J.      The   42nd  section   confessedly   includes  females. 
The  words  ''person  or  persons,  or   his  or   their  representatives, 
primarily  chargeable  with  the  same,"  clearly  include  women;  and 
the  word   "  his "   manifestly   includes   *'  her."] — The    language   of 
section  16  is  general. — [Monahan,  C.  J.     It  really  comes  round 
ultimately  to  this,  that  if  that  statute's  general  policy  was  to  include 

(a)  1  Wwi.  Saund.  240.  (6)  20  Bear.  278. 

(e)  1  H.  &  Br.  623.  (<0  6  Q.  B.  347. 
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women,  the   word   "his**  would  be  constraed  so -as  to  include  T.  T.  1864, 

them. — Christian,  J.     The  general  Act,  13  &  14  Ftc,  c.  21,  if     v-^lv '* 

ir  is  to  be  construed  as  largely  as  its  words,  would  seem  to  do  ^ 

awaj,  bj  its  fourth    section,  with  all  difference  in  the  Acts.] — ^It      crosth- 

WAITS. 

would  be  impossible  to  act  upon  that  rule. — [CHaiSTiAN,  J.  There 
would  be  great  difficulty  in  applying  it  to  antecedent  Acts.] — 
Neither  could  it  be  applied  to  Acts  which  contain  anything  whereby 
to  construe  them. — [Christian,  J.  You  mean  that  a  glossary  is  in 
fact  an  express  provision.^ 

In  the  3  &  4  Fic,  c  108,  ''men"  manifestly  means  ''male  per- 
sona.**    That  statute  answers  the  argument  derived  from  the  Poor- 
law    Acts,   under   which   women   Tote  for  poor-law    guardians. — 
[Bloif  AHAK,   C.  J.     How   is  it  that  women    vote    for    poor-law 
guardiana?     Is  it  by  force  of  general  words  in  the  Acts?] — Yes. — 
[MoRAHAN,  C.  J.      Has   their  right  to  do  so  ever   been  decided 
upon?3 — No;  but  it  has  been  exercised.    The  poor-law  franchise 
however  is  exercised  by  a  voting  paper.    The  electors  are  not  ex- 
posed to  personal  violence,  as  they  would  be  at  turbulent  elections. 
The  10  Vtc.f  c.  16,  notwithstanding  its  interpretation  clause,  uses  a 
phrase  which  shows  that  women  were  not  intended  to  vote  under  it. 
Section  28  directs  the  poll  to  be  closed  at  four  o'clock,  p.m.,  "  unless 
in  case  of  riot  or  obstruction."     That  Act  is  incorporated  with  the 
17  &  18  Ftc,  c.  103,  and  is,  moreover,  not  confined  in  its  operation 
to  Ireland.     But  females  in  England  do  not  vote  for  town  commis- 
sioners ;  and  yet  they  will  be  able  to  do  so  if  this  Court  puts  a 
coercive  interpretation  on  this  statute.    The  word  "householder"  is 
used  in  the  9  G.  4,  c.  82,  s.  2,  as  well  as  in  the  17  &  18  Vic, 
c.  103,  8.  4.    The  sixth  section  of  the  latter  Act  directs  the  con- 
vention of  all  person  who  are  entitled  to  vote  at  the  preliminary 
meeting. — [Monahan,  C.  J.    It  leaves  out  a  very  important  body, 
who  are  clearly  entitled  to  vote  under  section  7- — Deast,  B.     Sec- 
tion 6  applies  only  to  residents.] — Just  so.    The  language  of  the 
schedule  is  merely  a  form,  which  may  or  may  not  be  followed,  like 
that  in  the  schedule  of  the  Common  Law  Procedure  Amendment 
Act  (Ireland)  1853,  but  is  not  binding.    The  21  &  22  Ftc,  c.  98,  is 
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T.  T.  1864.  tbe  only  Act  applicable  to  England  which  resembles  the  17  &  18 
sIJ.^.  1?'    Vic,  c.  103:  but  the  English  Act  has  not  any  glossary. 

THE    QUEEN 
V. 

CR08TH-  Heron  (with  him  Jellett)^  for  the  defendant. 

At  Common  Law  women  are  not  subject  to  any  inherent  disqua- 
lification.    There  are  only  two  Common  Law  franchises  for  local 
offices — those  of  sexton  and  churchwarden ;  and  women  exercise 
both  of  them.      They  also  vote  for  poor-law  guardians  under   the 
general  words  of  a  very  modern  statute.     They  likewise  vote  as 
shareholders  in  various  companies. — [BxiiL,  J.     I  understood  Mr. 
Ball  to  confine  his  argument  to  the  case  of  public  franchises. J — 
Then,  from  the  time  of  Henry  the  Third  to  the  present  day,  womeD 
have  been  excluded,  no  doubt,  from  exercising  the  parliamentary 
franchise,  but  only  by  the   express  words  of  statutes,  or  by   the 
language  of  the  writs  which  the  Crown,  in  the  exercise  of  its  prero- 
gative, issued  to  tbe  persons  who  were  to  summon  the  electors,  by 
whom  Members  of  Parliament  were  to  be  returned :  May* 9  ParL 
Practice,  5  th  ed.,  pp.  21,  22.    At  the  latter  page  will  be  found  tbe 
form  of  writ  which  still  remains  in  use. — [Fitzgerald,  B.    Is  not 
that  evidence   that   the   Common   Law   excluded  women  ?3 — No ; 
there  was  not,  at  the  remote  period  at  which  that  writ  was  framed, 
any  Common  Law  or  custom.     The  first  trace  of  the  principle  of. 
representation  is  to  be  found  in  the  fact,  that  the  knights  were  to  be 
chosen  by  the  men  of  the  county.      Tbe  writs,  however,  issued  from 
the  prerogative  of  the  Crown,  and  not  by  virtue  of  the  Common 
Law,  or  of  any  custom.— [Fitzgerald,  B.     Do  you  mean  to  say 
that  there  was  not  any  Common  Law  before  the  reign  of  Henry  the 
Third  ?] — None  applicable  to  the  summoning  of  Parliament.  Simon 
de  Montfort  might,  if  he  had  pleased,  have  directed  the  Sheriff  to 
receive  the  votes  of  the  tenants  in  capite  who  were  women. — 
[Dbast,  B.  So  late  as  the  reign  of  Henry  the  Eighth  it  was  doubted 
whether  a  woman  could,  as  of  right,  wear  the  Crown  of  England : 
that  was  one  of  the  objections  to  the  title  of  his  daughter.] — In 
revolutionary  times  it  was  doubted  ;  but  "  silent  leges  inter  arma/* 
The  earliest  Acts  touching  the  parliamentary  franchise — 8  Hen.  6, 
c.  7}  and  10  Hen*  6,  c.  2 — must  be  read  together.    They  are  not 
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declaratory  of  the  Common  Law,  but  by  positiye  legislation  created  E.  T.  1864. 
the   franchise.     Had   the  Common  Law  disqualified  women,   the     ^^  ^—  ^ 
Iterorm  Act  need  not  ha'i^s  limited  the  parliamentary  franchise  to  ^^ 

^^male"  peraons.— -[EkooH,  J.  Was  that  the  firat  time  that  the 
word  *'male"  was  used?] — Yes,  with  the  exception  of  the  old  sta- 
totes  to  which  I  have  referred,  and  which  regulate  the  franchise 
down  to  the  time  of  the  Reform  Act. — [Dbast,  B.  Have  you 
referred  to  the  words  of  the  Irish  Act  of  1793,  and  of  the  Roman 
Catholic  Emancipation  Act?] — In  the  latter  Act  the  words  are, 
**  every  male  person.'*  Besides  being  denied  the  parliamentary  fran- 
chise, women  are  also  by  statute  disabled  from  serving  as  jurora: 
3  6  4  fF.  4,  c.  91,  s.  1. — [PiGOT,  C.  B,  Have  you  looked  into  the 
mode  of  electing  coroners  ?] — ^No. — [FiooT,  C.  B.  That  was  a 
much  earlier  franchise' than  the  right  to  elect  Memben  of  Parlia- 
ment]— ^It  is  idle  to  contend  for  a  Common  Law  disability  in 
women,  since  in  old  times  a  woman  was  keeper  of  a  castle  on  the 
marches.  It  was  her  duty  to.  determine  whether  a  braach  of  the 
Mutiny  Act  had  been  committed  within  the  castle,  and  to  exercise 
the  powera  of  life  and  death. — [Fitzgerald,  B.  Was  not  one  of 
the  grounds  of  the  decision  in  Lady  Russelte  case  this,  that  the 
castle  was  not  a  war  castle  ?] — Yes.  A  woman  too  has  been  a  High 
Sheriff;  and  yet  she  might,  as  such,  have  been  obliged  to  execute 
colprits  with  her  own  hands..*-[FxTZOKBAiJ>,  B.  A  conflict  has 
sometimes  taken' place  between  two  rnfes  of  law ;  and  all  that  those 
cases  prove  is,  that  the  Common  Law  incapacity,  if  it  existed, 
yielded  to  the  legal  rule  of  descent.] 

An  argument,  adverse  to  the  defendant,  has  been  drawn  from  the 
wording  of  the  Poor-law  Acts.  The  words  of  the  1  &  2  Fte.,  c*  56, 
8.  80,  ara  general :  *'  him  ^  may  be  read  "  their.** — [DsasTi  B.  Look 
at  sections  81,  82,  84,  and  you  will  find  that  they  ara  exclusively 
confined  to  ''males.''] — Yes*.— [Dsast,  B.  If  the  language  of  its 
interpratation  clause  receives  its  full  import,  a  woman  may  be  a 
poor-law  guardian.] — The  object  of  the  interpretation  clause  is 
merely  to  prevent  the  repetition  of  words  designating  number  or 
gender.  At  all  events  there  is  not  any  reason  why  a  woman  should 
not  be  a  poor-law  guardian,  as  well  as  a  commissioner- of  sewers. 
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T.  T.  1864.  whose  duties  are  explained  in  3  Black.  Com.,  p.  73.     Notwith- 

Excht  Cham,  ,         ^.,    ,  . 

^- — s^ '     standing  the  nature  of  these  duties  the  office  has  been  filled  by  a 

P,  woman :  1 4  Ftn.  ,Abr.,  ii^eme,  p.  1 58 ;  CoUii  on  Sewers^  p.  296.— 

CBOSTH-     [Dbasy,  B.    Those  commissioners  of  sewage  were  drainage  oom- 

WAITB.  .    .  T      XT    J      u* 

missioners.] — No  donbt. 
'  According  to  the  principles  of  the  Constitation  there  mnat  be 

representation  wherever  there  is  taxation.     That  principle  applies 
to  cases  of  local  as  well  as  of  general  taxation. 


JBall  was  heard  in  replj. 

Cur.  adv.  vuli. 


DSAST,  B. 

,.  •  .     .        In  this  case  the  only  question  argued  before  us  was,  whether 
women  were  entitled  to  vote  at  an  election  of  Town  Commisaioners 
'  under  the  17  &  18  Ftc,  c.  103.     In  considering  that  question  it  is 
important  to  refer  to  the  previous  legislation  with  respect  to  the 
government  of  towns  in  Ireland.     The  first  Act  upon  the  subject  is 
the  9  G.  4,  c.  82.    That  ^Act  extends  to  cities,  towns  corporate, 
boroughs,  market  towns,  or  other  towns  in  Ireland ;  and  it  provides 
for  their  local  government  a  machinery  very  similar  to  that  which 
is  provided  by  the  Act  now  under  our  consideration.    There  is  to  be 
a  memorial  to  the  Lord  Lieutenant,  signed  by  twenty-one  house- 
holders, praying  to  have  it  brought  into  execution.    There  b  then 
to  be  a  meeting  convened,  at  which  every  person  residing  within  its 
limits,  and  assessed  by  vestry-cess  in  respect  of  a  tenement  of  the 
annual  value  of  £5,  shall  be  admitted  to  vote,  in  order  to  decide 
whether  the  Act  shall  be  adopted  or  not ;  and  then,  if  that  meeting 
shall  decide  that  the  Act  is  to  be  adopted,  in  the  whole  or  in  part, 
there  is  to  be  a  further  meeting  for  the  election  of  Commissioners  to 
carry  it  into  effect;  and  every  person  assessed  in  respect  of  a 
tenement  of  the  annual  value  of  £20  is  qualified  to  be  elected 
a  Commissioner ;  and  every  person  assessed  in  respect  of  a  tenement 
of  the  annual  value  of  £5  is  to  be  entitled  to  vote*    And  at  all 
future  elections  of  Commissioners,  every  person  assessed  in  respect 
of  a  dwelling-house  of  the  annual  value  of  £6  is  declared  entitled  to 
vote  under  that  Act.    Though  the  general  term  **  person  "  ik  used, 
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I  think  it  is  plain  that  only  men  coald  vote,  and  for  that  I  refer  T.  T.  1864. 
to  aeetiona    B   and  22.     When  the  Poor  Relief  Act  was  passed,     s  \    ,. 
it  was  deemed  expedient  to  sahstitnte  the  valuation  made  under  Q^bbi^ 

its  proTisions,  both  .  for    the   assessment    under   the  restrj-cess,      crosth- 

WAITS 

which  had   in  the  meantime  been  abolished,  and   for   the  special 


lent  which  the  Commissioners  under  that  Act  were  directed 

to  make   for   the  purposes  of  it..     And  the  provisions  of  the  Act 

6  &  7  Vic^  c,  93,  ss.  12  and  1*3  make  it,  I  think,  perfectly  clear 

that  in   towns,  the  government  of  which   was  regulated  by  the 

9  G^  4y  and  by  that  Act,  no  females  could  claim  to  vote  although 

occupying  tenements  of  the  specified  value.    In  the  interval  between 

the  passing^  of  the  9  G.  4,  and  the  Act  now  under  discussion,  was 

passed  the  Municipal  Reform  Act,  and  by  that  the  right  of  voting 

for  the  election  of  the  persons  who  were  to  exercise  the  powers 

of  local    government  and  taxation   over  all  towns  in  which  the 

cocporate  bodies  were  contained  was  exclusively  confined  to  men ; 

and  that  Act  contained  a  provision  authorising  the  Crown  to  grant 

a  charter  of  incorporation  to  any  town,  not  included  in  schedule  A 

to  that  Act,  which  contained  a  population  of  3000  persons;  and 

upon   the  grant  of  such  charter,  the  provisions  of  the  Act  were 

to  apply  to  the  town  incorporated.     That  was  the  state  of  the  law 

when  the  Towns  Improvement  Act  was  passed.     No  one  had  a 

right  to  Tote  either  in  towns  governed  by  corporations  under  the 

Municipal  Reform  Act,  or  in  those  governed  by  the  9  G.  4,  but 

men.     That  .Act  professes  to  make  better  provision  for  the  lighting, 

paving,   dec,  of  towns  in  Ireland;  and  it  applies  both  to  towns 

Doder  the  9  & •  4  and  to  all  other  towns  in  Ireland,  except  the 

cities  of  Dublin,  Cork,  Limerick,   and .  Derry,   and   the  town  of 

Belfast ;   but  it  does  not  state  any*  intention  to  make  any  serious 

change  either  in  the  governing  body  or  in  the  constituency  who 

were  to  elect  them.     We  ought,  I  think,  to  require  strong  proof  of 

the  intention  of  the  Legislature  to  make  so  great  a  departure  from 

its  previously  expressed  policy,  and  so  great  an  alteration  in  the 

consdtuted  body  as  that  now  sought,  before  we  sanction  such  an 

ufringement  on  that  policy,  and  such  an  alteration  of  that  body  as 

that  which  is  now  asked  of  us.    The  first  thing  that  strikes  one  on 
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J  T.  T.  1864.  reading  the   provisions   of  the   Towns  Improvement    Act    is    the 

-i-'v-  »/      analogy  to  the  9  G.  4  which  is  apparent  in  it.     There  is  first  to  be 

a  memorial  to  the  Lord  Lieutenant,  signed  hj  twenty-one  house* 

'cROSTH-      holders,   praying  that   the  Act,   or  some  portions  of  it,    may   be 

brought  into  execution.     There  is  to  be  then  a  meeting  to  deter^ 

mine  whether  the  Act  is  to  be  adopted  in  the  whole  or   in   part; 

and  if  the  meeting  decide  that  it  is  to  be  adopted,  and  the  Ix>rd 

Lieutenant  approve  the  decision  of  the  meeting,  there  is  to  be  then 

another  meeting  for  the  election  of  Town  Commissioners.     Now  in 

both  the  preliminary  proceedings  it  is  admitted  that  women  cannot 

intervene.    The  twenty-one  householders  who  are  to  sppljr  to  the 

Lord  Lieutenant  must  be  exclusively  men ;  and  none  but  men,  it  is 

$  admitted,  can  be  summoned  to,  or  vote  at  the  meeting  which  is  to 

decide  whether  the  provisions  of  the  Act  are  to  be  adopted  in  the 

whole  or  in  part.     Thtft  would  indicate  an  intention  on   the  part 

the   Legislature  to  give  the  right  of  administering  the    ^ct,   or 

electing  those  who  were  to  administer  it,  to  that  sex  which  had 

the  exclusive  right  of  bringing  it  into  operation ;  and  I  think  that 

indication  of  intention  is  confirmed  by  a  careful  consideration  of  the 

terms  of  the  Act.    In  no  part  of  it  is  there  any  indication  of  an 

intention  to  make  so  serious  a  distinction  as  that  now  sought  to  be 

established  between  the  constituted  bodies  created  under  the  9  G,  4 

and  under  the  Municipal  Reform  Act  and  those  created  under  the 

Act  now  under  consideration.     The  language  of  the  portions  of  the 

latter  Act  which  define  the  qualification  of  those  who  are  to  vote  at 

the  first  meeting,  which  is  to  decide  whether  the  Act   is  so  to 

be  adopted  (section  7),  of  those  who  are  to  vote  at  elections  of 

Town  Commissioners,  and  of  those  who  are  to  be  elected  Town 

Commissioners,    is   in   this  respect  similar  to   that   used    in   the 

9  G*  i;  that  is,  in  both  Acts  the  word  "  person  "  is  used,  and  in 

the  22nd  section  of  this  Act,  the  words  as  to  payment  of  rates 

payable  by  him  are  nearly  similar  to  the  words  of  the  sixth  section 

of  the  9  G.  4,  and  equally  show  that  the  Legislature  contemplated 

a  constitutional  body  composed  of  males  only.    If  it  were  not  for  tiie 

glossary  clause  in  the  first  section  of  this  Act,  there  would  be  no 

doubt  that  the  22nd  section  of  this  Act  gave  the  right  of  TotiDg 
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to  men  only;  and  the  question  we  have  to  decide  is,  whether  that  T.  T.  1864 
clause  controls  and  qualifies  the  plain  words  of^  the  22nd  s^tion, 
which,  if  taken  hy  themselves,  would  leave  the  franchise  in  towns 
sitqated  as  the  town  of  Kingstown  is  in  precisely  the  same  con-      crostb- 
dition,  so  far  as  sex,  as  the  franchise  in  towns  under  the  9  G.  4,  or       ^^^'^^^ 
the  Manieipal  Reform  Act.    Now,   the  glossary  clause,  so  far  as 
relates  to  the  present  question,  is,  that  words  importing  the  masculine 
gender,  except  only  the  word  male,  shall   include  females.    But  '^ 

that  ia  contradicted  by  4he  general  saving  at  the  commencement 
of  the  clause,  unless  there  is  something  in  the  subject  or  context 
repugnant  to  such  construction.      Is  there  anything  then  in  the 
context  repugnant  to  such  construction?     I  think  there  is.     The 
seventh  section,  which  defines  the  qualification  of  the  persons  who 
are  to  vote  at  the'  meeting  which  is  to  decide  whether  the  Act  is  to 
be  adopted  or  not,  uses  terms  quite  as  general  as  the  22nd  section, 
and  differs  from  it  only  in  the  amount  of  the  qualification  required. 
Bat  it  is  plain  from  schedule  A,  that  by  the  general  words  then 
used,  the  Legislature  did  not  intend  to  includ.e  females ;   for  by  the 
form  of  notice  of   meeting  given   in   that  schedule,   males   only 
were  to  attend  to  vote.    Again,  in  section    25,  where   the   qua- 
lification of  Commissioners  is  defined,  words  equally  general  are 
used;   and  yet  it  is  plain,  I  think,    both  from   the   language   of 
that  section,  particularly  the  exception  as  to  ecclesiastics,  and  from 
the*  nature  of  the  dpties  imposed  upon,  and  the  powers  given  to 
Commissioners,  that  it  never  was  intended   that  a  female  should 
be  elected  to  the  office.    Indeed  it  was  expressly  admitted  by 
Mr.  Beron  that,  under  this  section,  women  could  not  be  elected 
to,  or  fill  the  office  of  Commissioners. 

I  think,  therefore,  that  looking  to  the  provisions  of  this  Act 
^d  its  object,  and  the  provisions  of  analogous  Acts  dealing  with 
the  same  subject-matter,  that  we  ought  not  to  control  the  plain 
words  of  the  22nd  section  by  the  general  declaration  in  the  glossary 
C'^ftuse;  but  that  we  ought  to  give  it  such'  a  construction  as  will  give 
effect  to  every  part  of  it,  and  at  the  same  time  make  it,  or  rather 
^eep  it,  consistent  with  the  previous  enactments  of  the  Legislature, 
and  the  policy  there  expressed.     But  I  am  unwilling  to  rest  my 
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T.  T.  1864.  judgment  exclusiTely  upon  the  provisions  of  the  statutes  regalaUng 

the  local  government  of  towns  in  Ireland.  I  think  that  there 
is  a  iar  more  exclusive  prinpiple  involved  in  this  case,  and  thai 
is,  the  right  of  women  to  intervene  personally  hy  their  votes  in 
contested  elections  for  public  oflScers  entrusted  with  powers  of 
government,  either  local  or  general.  I  think  the  general  policy 
of  the  law  is  to  exclude  them  from  any  such  intervention ;  and  that 
that. policy  is  founded  partly  on  the  supposition  that  such  subjects 
are  beyond  their  cognisance,  as  requiring  a  judgment  superior 
to  that  which  they  possess,  and  partly  upon  the  ground  that  it 
is  inconsistent  with  the  delicacy  and  modesty  of  their  sex  that  they 
should  be  mixed  up  in  the  strife  and  turmoil  of  a  contested  election. 
In  the  case  of  Olive-  v.  Ingram  (a)  the  question  was  as  to  the 
competency  of  women  to  vote  at  an  election  of  sexton.  After  much 
discussion,  it  was  held  that  they  were  competent  to  vote ;  but  the 
reason  assigned  by  Lee,  C;  J.,  is,  that  the  sexton's  duty  seems  to 
be  of  the  nature  of  a  private  trust,  and  not  of  a  public  function  ;  in 
which  case  he  says,  I  incline  to  think  women  have  not  a  right  of 
voting,  though  not  positively  excluded.  And  all  the  other  Judges 
rested  their  judgments  partly  upon  the  nature  of  the  office,  that  it 
was  not  of  &  public  nature,  and  the  choice  did  not  require  skill 
or  judgment,  and  partly  upon  the  ground  that  the  oiBce  was  one 
which  a  woman  was  capable  of  filling.  In  that  case  a  doubt 
was  expressed  by  one  of  the  Judges,  whether  a  woman  could 
not  vote  at  an  election  of  a  Member  of  Parliament;  but  for 
that  doubt  there  is  not  the  slightest  foundation.  From  the  first 
appearance  of  the  earliest  form  of  Parliamentary  representation, 
down  to  the  passing  of  the  Reform  Acts,  there  is  no  trace  of  the 
direct  intervention  of  women  in  Parliamentary  elections ;  and  their 
exclusion  from  them,  at  least  in  modern  times,  is  to  be  ascribed 
to  no  precise  enactment,  and  no  positive  rule  of  law,  but  must  rest 
upon  the  general  principle  of  public  policy  to  which  I  have  referred, 
and  which  excludes  them  from  direct  intervention  in  the  political 
affairs  of  the  kingdom.  To  that  principle  must  be  referred  the 
exclusion  of  peeresses  in  their  own  right  from  voting,  even  by 
proxy,  in  the  House  of  Lords.    That  principle  was  engrafted  on 


(a)  7  Mod.  263. 
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the  Reform  Acts  of  England,  Ireland,  aad  Scotland,  which  ez-  T.  T.  1864. 

Exeh    Cham 

pressly  confine  the  Parliamentary  franchise  to  men.     It  was  farther     ^  ■  -'v     * ' 
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adopted  in  the  Acta  regulating  the  municipal  government  of  towns 
in  Ireland,  preceding  that  now  under  our  consideration;   and  it 

•  •  • 

would  be  a  departure  from  that  policy,  not  required  by  the  language 
of  that  Act,  if  we  were  now  to  hold  that  women  were  entitled  to 
vote  at  elections  for  Town  Commissioners  under  the  Act  now  in 
question.  That  Act,  by  the  clauses  of  the  English  Town  Com- 
missioners Clauses  Act,  which  are  incorporated  with  it,  provides 
that  those  elections  shall  take  place  at  public  meetings.  One  of  those 
clauses  thus  incorporated  with  it,  section  28,  contemplates  the 
possibility  of  riot,  or  obstruction  of  the  poll,  occurring  at  that 
meeting:  and  I  think  that  the  appearance  and  intervention  of 
females  at  such  meetings,  held  under  such  circumstances,  and  for 
such  purposes,  and  liable  to  such  interruptions,  would  be  incon- 
sistent with  the  policy  of  the  law,  and  a  violation  of  those  decent 
restraints  which  the  custom  and  opinion  of  society  impose  upon 
their  sex. 

I  think  this  a  serious  political  and  social  innovation,  and  that 
before  sanctioning  it  by  our  decision,  we  ought  to  have  some 
stronger  reason  than  that  which  is  afforded  by  a  glossary  clause 
in  an  Act  of  Parliament. 


CBOSTH- 
WAITB. 


FlTZOSRALD,  B. 

The  question  in  this  case  is  in  effect  whether  women  are  entitled 

to  vote  at  the  election  of  Town  Commissioners  under  the  statute 

17  &  18  Fife.,  c  103.  The  qualification  of  electors  is  prescribed  by  the 

2.2nd  section  of  the  Act.    That  section  contains  no  words  expressly 

requiring  the  electors  to  be  males ;  women  are  capable  of  holding 

and  possessing  the  property  required  by  the  statute;  and  though  the 

section  twice  applies  the  word  "  him "  to  every  person  so  qualified, 

yet  there  is  a  provision  in  the  first  section  of  the  Act  that,  **  words 

"  importing  the  masculine  gender,  except  only  the  word  *  male,'  shall, 

^*  in  the  construction  of  the  Act,  unless  there  be  something  in  the 

**  subject  or  context  repugnant  to  such  construction,  include  females." 

The  word  **  him,**  in  the  22nd  section,  may,  therefore,  unless  there  be 
VOL.  17  60  L 
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T.  T.  1864.  something  in  the  subject  (that  is  to  say  every  elector  of  Town 

Ezch*  Cham* 
— — V    f      Commissioners)  or  the  context,  repugnant  to  such  construction,  be 

THE    QUEEN   ^^   ^^   .^  .^   ^^^  ..j^.^  „  ^^  ,,  ^^^n 

The  contention  of  the  defendant  is,  that  the  section  ought  to  be  so 
read;  and  it  plainly  lies  on  the  relator  to  satisfy  the  Court  that 
there  is  some  repugnancy  in  the  subject  or  in 'the  context  of  the 
Act  to  such  construction.  I  am  not,  however,  prepared  to  give  to 
the  interpretation  clause  of  this,  or  any  other  Act  of  Parliament,  the 
very  stringent  effect  which  seemed  to  be  asserted  in  the  argument 
on  the  part  of  the  defendant..  On  the  one  hand,  I  take  it  to  be 
clear  that,  without  the  aid  of  any  interpretation  clause,  words  of  an 
Act  of  Parliament  importing  the  masculine  gender  may  be  construed 
to  include  females ;  but  in  such  case  the  onus  of  showing  a  suffi- 
cient  reason  for  so  doing  will  lie  in  the  party  asserting  that  it 
should  be  done.  On  the  other  hand,  the  interpretation  clause  shifts 
the  onus,  and  throws  on  the  party  asserting  that  the  words  should 
not  be  so  construed .  the  necessity  of ^  showing  a  sufficient  reason 
,why  they  should  not  be  so-  construed. 

Now  it  is,  I  apprehend,  a  settled  rule  of  construction  that  every 
statute  ought  to  be  construed  according  to  the  reason  and  rules  of 
the  Common  Law.     Each  statute  assumes  the  known  existence  of 

•  « 

the  antecedent  law,  and  save  so  far  as  it  expressly,  or  by  necessary 
implication,  alters  that  law,  must  be  interpreted  according  to  its 
reason  and  rules.  No  one  can,  I  think,  doubt  that,  though  idiots 
and  lunatics  are  not  expressly  excluded  from  the  persons  qualified 
as  electors  according  to  the  22nd  section  of  the  Act ;  and  though 
they  are  capable  of  being  owners  of  |>roperty  giving  the  qualifi- 
cation required  by  it,  they  are  yet  excluded  by  the  reasons  and 
rules  of  the  Common  Law  from  the  purview  of  the  section,  as 
being  considered  destitute  of  the  discretion  necessary  to  the  per- 
formance of  the  duties  of  electors. 

To  ascertain  whether  there  be  or  be  not  anything  repugnant  to 
the  subject  in  construing  the  word  '^him,*^  as  if '  it  were  "him 
or  her,"  we  must  inquire  what  the  antecedent  law  is  as  to 
the  subject — vis., 'the  electors  for  a  public  office  of  trust.  One 
main  contention  on  the  part  of  the  relator  has  been  tha^  Vy  the 
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reason  and  rules  of  the  Common   Law,  repeatedly  recognised  in  T.  T.  1864. 
statutes,  women  are  not  considered  persons  competent  or  proper  to     ^     \ 
discbarge  the  duty  of  electing  to  offices  of  public  trust  and  govern-  ^ 

ment ;  and  tbat  tbough  bj  the  aid  of  the  interpretation  clause  and 
the  Act  now  before  us,  words  sufficient  to  include  them  as  electors 
are  used,  the  operation  of  those  words  is  limited  bj  the  antecedent 
law.  '  That  the  law  in  recognising  the  distinction  of  the  sexes 
assumes  a  greater  worthii\ess  in  the  male  than  the  female,  is  mani- 
fest from  the  law  of  descent;  that  it  has  regard- to  the  infirmity  of 
bodilj  strength  and  ability  in  the  female,  by  rendering  her  incom- 
petent for  some  offices  and  priyileges,  or  incapacitating  her  from 
the  discharge  of  the  duties  thereto  belonging,  cannot  be  questioned. 
Again,  that  she  is  subject  to  incapacities,  from  a  presumed  inferiority 
of  discretion  and  judgment,  seems  also  certain :  a  woman  was  not 
admitted  as  a  witness  in  a  case  of  villenage  against  a  man ;  and 
the  reason  assigned  is,  because  of  "  her  frailty."  FitzH.  Ab,^ 
Villenage,  pi.  37.  In  Jenkinses  Centuries,  pp.  236,  237,  at  the 
end  of  the  report  of  the  case  of  Bohun  v.  Duke  of  Buckingham,  in 
which  there  wns  a  question  as  to  the  holding  the  office  of  High 
Constable  of  England,  by  a  woman  on  whom  it  had  descended,  it  is 
said  by  that  very  learned  Judge  : — **An  office  of  inheritance,  to  which 
**  a  judicature  is  annexed,  descends  to  two  daughters  as  in  this  case 
'*of  the  office  of  constable;  after  it  has  so  descended  it  may  be 
''exercised  by  deputy ;  but  such  an  office  cannot  be  originally  granted 
*'  to  any  woman,"  for  ^^frnmina  non  sunt  eapaces  depublicis  officiiss" 
stating  it  as  a  maxim.  And  in  most  of  the  few  cases  of  claims  of 
women  to  exercise  offices,  this  presumed  inferiority  of  discretion  and 
judgment  will  be  found  to  have  been  an  element  of  consideration. 
And,  finally,  there  are  incapacities  and  privileges  of  women,  founded 
on  reasons  of  decency  and  decorum,  as  in  the  case  mentioned  by 
JLiti^  sec.  87.  The  law  then  regards  the  female  as  less  worthy 
than  the  male;  and  she  is  subject  to  incapacities  founded  on  in- 
feriority of  bodily  ability,  and  oh  a  presumed  inferiority  of  discretion 
and  judgment,  and  also  on.  reasons  of  decencyy  And  it  seems 
certain  that,  for  some  or  for  all  these  reasons,  women  are  excludc^d 
from  certain  offices,  and  from  the  exercise  of  certain  rights,  of  which 
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f  T.  T.  1864,  men  are  capable.    It  is  very  true  that  they  have  been  held  capable 

*  ^^'  ^f  of  certain  offices  to  which  some  of  these  reasons  would  apply ;  bat, 
in  most  all  these  cases,  I  think  it  will  be  found  that  their  exclusion 
CK08TH-  would  have  led  to  interference  with  some,  other  fundamental  law ; 
asy  for  example,  the  law.  of  descent ;  and  the  question  wonld  be, 
which  of  two  rules  of  law  was  to  give  way ;  and  which,  of  ooarse, 
must  be  determined  by  the  yielding  of  one  or  the  other. 

I  come  now  to  the  particular  privilege  of  taking  part  in    tbe 
election  of  officers  of  public  trust  and  government.    I  myself  en- 
tertain no  doubt  that  the  weight  of  written  authority  is  in  favour  of 
the ,  position   that    women    were  incapable  of  voting  for  Members 
of    Parliament  and   Coroners.      This,   however,   has  been    ques- 
tioned.   But  what  I  regard  as  infinitely  more  satisfactory   and 
.decisive  to  my  mind  than  any  dictum  is,  that,  from  the  earliest 
records  of  the  law,  no  case  is  to  be  found  in  which  a  woman's  right 
to  vote  at  an  election  to  any  office  of  public  trust  has  been  asserted 
and  admitted  in  our  Courts.     The  only  case  cited,  that  of  Olive  v. 
Ingram  (a),  was  expressly  decided  on  the  ground  that  the  office  did 
not  concern  the  public,  or  the  care  and  inspection  of  morals.     I  can 
conceive  no  more  satisfactory  evidence  of  the  law  on  any  subject  of 
this  kind,  in  which  the  occasions  of  raising  the  question  have  been 
innumerable.    Even  such  cases  as  The  Queen  v.  Siubbe  are  quite 
inconsistent  with   the  notion  of  a  general  capacity  in  women  for 
public  offices,  but  seem  very  clearly  to  assume  the  contrary.     The 
Court  truly  laid  down  that  the  incapacity  was  not  absolute ;  and 
whether  (if  the  office  in  that  case  was  public)  the  distinction  that 
the  appointment  to  it  was  subject  to  the  approval  of  the  parties  be 
or  be  not  satisfactory,  it  shows  the  recognition  of  the  general  rulew. 
In  the  case  of  The  Commissioners  of  Sewers  it  may  be  observed, 
that  an  absolute  unlimited  discretion   was  given  to  the  Crown. 
The   existence   of  this   state   of  things   gives  ts^  such    Aets    ss- 
the   Reform   Act   and    the    Muuicipal    CorporaUon    Act,    which 
expressly  excludes  women  as  electors,  an   entirely  different  effed 
from  what  they  might  otherwise  have,  as  exceptional  legislation! 
because  it  shows  that  the  qualification  of  *^  male  **  is  introduced  not 
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bj  waj  of  exception,  but  by  way  of  recognition  of  the  existing  state  T.  T.  1864. 

of  things, — just  as,  in  the  Act  before  us,  the  introduction  of  the     — ly *' 

qualification  of  "  full  age  "  is  only  a  recognition  of  the  incompetency 
of  infants. 

With  respect  to  the  office  itself,  of  Town  Commissioner,  I  can 
only  say  that,  haying  read  the  17  &  18  Vic,  c.  103,  and  the  Acts 
incorporated  with  it,  and  haying  regard  to  the  duties  imposed  on, 
and  the  powers  of  goyernment  thereby  giyen  to,  Town  Commis- 
aioners,  -  if  women  could  be  admitted  to  sqch  an  office  consistently 
with  the  reason  and  rules  of  the  Common  Law,  I  can  see  no  office 
of  goyernment  from  which  they  could  be  reasonably  excluded. 
£yen  if  the  Act  did  not  shoiy,  as  I  think  it  does,  an  intention  to 
exclude  them,  I  should  (I  say  it  with  deference)  feel  little  difficulty 
in  holding  that  they  were  excluded  by  the  reason  and  rules  of  the 
Common. Law.  But  when  I  find  it  clear  from  the  Act  itself,  that 
one  class  of  the  persona  eligible  to  the  office  must  be  males — that 
the  person  proposing  the  officer-  to  be  elected,  and  the  person 
seconding  such  proposition,  must  be  males, — I  feel  that  the  Legis- 
lature must  have  so  far  trusted  to  the  discretion  of  the  Judges  who 
might  interpret  the  Act,  as  to  be  sure  that  they  would  read  the 
description  of  the  other  class  or  classes  eligible,  as  excluding 
females.  If  it  should  be  said  that,  annexing  the  qualification  of 
*^  male  **  to  the  one  class  is  itself  an  argument  of  intention  that  it 
should  not  be  annexed  to  the  other — I  answer  that  it  is  no  more  so 
than  the  annexing  of  the  qualification  of  *'  full  age "  to  the  one 
class  is  ail  argument  that  the  Legislature  did  not  intend  it  to  be 
annexed  to  the  other ;  and  yet  the  same  26th  section  does  annex 
it  to  one  and  not  to  the  other. 

I  agree  that  the  mere  fact  that  Town  Commissioners  cannot  be 
females,  will  not  necessarily  establish  that  females  cannot  have  a 
right  to  yote  at  the  election  of  such  officers.  But  the  establishing 
of  that  matter  is  not  unimportant ;  because,  if  females  were  eligible 
to  the  office  of  Town  Commissioners,  I  think  the  difficulty  Qf  con- 
tending that  they  were  not  capable  of  yoting  at  the  election  of  those 
officers  would  be  yery  greatly  increased ;  and  because  the  estab- 
lishing it  makes  the  25th  section  of  the  Act  an  instance  of  generar 
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T.  T..1864.  words,  capable  of  application  to  females,  being  confined  to  males; 

Exeh,  Cham* 
' ^ — -^      though  here,  I  admit,  by  aid  from  the  context.     Of  this  there  is, 

THE    QEEEN 

9.  .  I  think,  another  remarkable  instance  in  the  Act.  It  is  cXemr  that 
the  twentj-one  householders  mentioned  in  the  sixth  section,  on 
whose  application  to  the  Lord  Lieutenant  the  Act  maj  be  put  in 
force  in  a  town,  must  be  males.     The  first  proceeding  to  be  taken 

0 

after  such  application,  and  its  approval  bj  the  Lord  Liien tenant, 
is  the  convening  of  a  meeting  at  which  persons  having  the  quali- 
fications mentioned  in  the  seventh  section  are  entitled  to  Tote.     At' 
first  sight  there  is  the  same  teason  for  holding  ''^hose  persons"  to 
include  females  as  exists  with  respect  to  the  persons  mentioned  in 
the^22nd  section.     But  the  6th  section,  in  describing  the  convening 
of  this  meeting,  refers  to  a  schedule  (schedule  A),  for    the   form 
of  notice  of  convention,  and  in  which  the  persons  summoned  are 
described  as  males  ohlj.    .No  doubt,  if  this  were  done  for  the  pur- 
pose  and    with   the    intention  of  imposing  a  new  qualification  on 
the  persons  mentioned,  it  might  be  a  ground  for  contending  that 
the   non-existence  of  anything  of  the  kind,    with  regard  to  the 
25th   section,   showed  ^hat    the    Legislature   in   that  section  in- 
tended   no   such   restriction.      But  it  manifestly  is  done    with  no 
such  purpose,  but  alia  inteniiane^^  and   is  plainly  an   undesigned 
intimation  of  the  Legislature's  understanding  of  how  the  descrip- 
tion of  the  persons  in  the  seventh  section  ought   to  be  construed. 
Let  us  now,  for  the  last  time,  consider  the  law  antecedent  to 
this  statute  as  applicable  to  the  right  of  women  to  vote  in  the 
elections  to  offices  of  public  trust  and  government.     If  I  be  right, 
women  were  by  Common  Law  incapable  of  voting  at  such  elections. 
By  the   Municipal   Corporation  Act   tliey  are  by  express  terms 
incapable  of  voting  at  the  election  of  town   councillors ;  and  if  I 
be  righty  such  exclusion  is  but  a  recognition  by  the  Legislature  of 
their  Common  Law  incapacity.    Town  Commissioners  were  in  ex- 
istence for  towns  not  corporate  under  Acts  previous  to  the  one 
before  us.     Under  the  Act  9  G,  4,  c.  82,  it  seems  pretty  clear 
that  males  only  could  vote  at  the  election.     The  Act  contains  no 
interpretation  clause ;  and  words  importing  the  masculine   gender 
only  are  applied  to  the  electors,  and,  in  the  absence  of  sufficient 
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reason  to  the  contrarj,  must  have  their  effect.     The  Act  of  6  &  7  T.  T.  1 864. 
Vte^  c.  93,  which  alters   in  some    respects    the   quahfications  ot     .— v ' 
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electors  under  the  Act  of  9  G.  4,  does  contain  an  interpretation  ^^ 

claiisey  bj  reference  to  the  Municipal  Corporation  Act ;  but,  sin-^     crosth- 

,  WAIT£. 

^ularly  enough|  that  interpretation  clause  does  not  in  terms  apply 

to  words  importing  the  masculine  gender  only.     Up,  therefore,  to 

the  time  of  the  Act  before  us,  or  of  the  Acts  incorporated  with 

it,  the  law — ^that  is  to  say,  the  Common  Law — recognised,  as  to 

o£5ces  of  a  similar  kind,  by  the  Municipal  Corporation  Act  and 

the  Act  for  appointiug  Town  Commissioners,  operated-  to  exclude 

females  as  el^tors.     I  cannot  persuade  myself  that  the  Legislature 

by  implication,  b^the  mere  force  of  an  interpretation  clause  in 

a  general  form  now  common  to  almost  every  Act,  intended  to  alter 

this  state  of  things^  or  that  the  statute  should  be  construed  without 

reference  to  the  rule  of  the  Common  Law  so  plainly  recognised 

in  cases  of  the  sam'e  kind.     I  am  quite  ready  to  admit  that  reasons 

founded,  on  a  presumed  inferiority  of  women  in  understanding  and 

discretion  to  men,  are  to  be  much  more  liberally  dealt  with  now 

than  they  perhaps  ever  were.     Altered  states  of  society  necessarily 

modify  the  application  of  all  laws  to  some  extent ;   for,  in  truth, 

the  law  would  not  continue  the  same  if  applied  in  the  same  way 

to  an  altered  state  of  things.     But,  without  holding  any  essential 

infirmity  of  women  to  men  in  judgment  and  discretion,  I  can  have 

no  doubt  that  in  substance  the  reason  of  the  Common  Law  still 

applies;   and  that^  the  course  of  education   and   mental   training 

to  which  women,  happily  for  us  and  themselves,  are  subject,  does 

render  them  far  less  fit  than  men  for  the  administration  of  public 

affairs,  and  interference  in  the  election  to  offices  concerned  in  such 

administration 

Having  regard  to  every  one  of  the  reasons  of  the  Common  Law, 

the  subordination  of  isex,  the  inferiority  of  bodily  ability,  and  the 

mental  inferiority,  in  the  sense  explained,  as  well  as  to  decency  and 

decorum,  I  am  not  sorry  that  I  am  able,  on  the  best  consideration  I 

have  been  able  to  give  the  case,  to  come  to  the  conclusion  that  this 

"•  . 

judgment  ought  to  be  reversed. 
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T.  T.  1 864.       Christian,  J. 

%^— ^    _-'        I  am  not  ashamed  to  say  that  I  have  changed  mj  opinion  mi 
than  once  during  the  argument  of  this  case,  and  since ;  and  evi 

CROSTH-  «  yerconsider  it  to  be  one  of  extreme  difRcuhy.     Bat  having  h< 
the  very  vigorous  and  forcible  argument  of  Dr.  Ball^  upon  the  h 
day  on  which  we  sat  here — and  still  more,  having  heard  the 
now  discussed  by  my  two  Brothers  who  have  preceded  me,  in 
manner  which,  I  may  take  the  liberty  of  saying,  has  been  singal 
persuasive  and  convincing, — I  surrender  my  doubts  to  their 
ments,  and  for  my  opinion  adopt  theirs.     I  concur  with  my  t\ 
Brothers  who  have  preceded  me,  that  the  judgment  of  the  Court 
Queen's  Bench  should  be  reversed ;  and  I  shall  not  attempt  to 
what  I  know  I  could  not  hope  to  do  with  any  effect, — add'  anythi 
to  the  reasons  which  they  have  assigned. 

Keogh,  J., '  concurred  in  the  judgment  of  Deasy   and   Fi^ 
GERALD,  BB.,  and  in  the  reasons  given  by  them. 

Ball,  J.,  delivered  judgment  for  confirming  the  decision  of 
Court  below. 

PlGOT,  C.  B. 
.  I  concur  in  the  conclusion  at  which  my  Brother  Ball 
arrived.  I  cannot  give  to  the  interpretation  clause  of. the  To 
Improvement  Act  (17  &  18  Ftc,  c.  103)  the  construction  an 
by  the  Counsel  of  the  plaintiff  in  error.  When  the 
annexes  to  an  Act  of  Parliament  an  interpretation  clause,  it 
scribes,  in  peremptory  4erms,  the  meaning  which  the  words  in 
preted  are  to  bear ;  and  it  imposes  on  the  Court  the  duty 
expounding  them  according  to  that  interpretation.  When  by 
statute  the  Legislature  enacts  that  'VThe .  following  words 
*'  expressions  in  this  Act  shall  have  the  meanings  hereby  as« 
^'to  them,  unless  there  be  something  in  the  subject  or  con 
<<  repugnant  to  such  construction,"  and  when  it  further  eiuwtf 
that  **  Words  importing  the  masculine  gender  shall  include  femak%^ 
I  feel  constrained  to  apply  the  legislation  to  both  sexes,  unless  •.' 
my  doing  so  there  be  something  repugnant  in  the  subject  or  contflBtj; 
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I  do  not  consider  that  repagnancj  to  exist,  merely  becanse  I  myself,  T.  T. 
or  any  other,  or  all  the  Members  of  the  Court,  should  hold  the    Till 
opinion,  that  to  vote  at  the  election  of  a  Town  Commissioner  is  ^^^ 
inconsistent  with  the  social  position  of  women  in  the  society  in 
which  we  live,  or  with  the  proprieties  and  delicacies  which  we  may 
suppose  that  it  is  desirable  to  encourage  in  the  education  and  habits 
of  women.    Yarious  opinions  may  be  held  on  that  subject.    And  I 
cannot  recognise  any  opinion,  however  strong,  of  the  propriety  of 
withdrawing  women  from  the  function  of  voting  for  the  appoint- 
ment of  a  Town  Commissioner,  as  constituting  a  sufficient  reason  for 
holding  that  the"jBubject,  or  context,  of  the  22nd  section  of  the 
Towns  Improvement  Act  is  repugnant  to  the  exercising  by  women 
of  the  functions  there  prescribed. 

With  respect  to  the  eantexi^  it  appears  to  me  that  the  reasons 
given  by  my  Brother  Ba.ll  are  perfectly  conclusive  to  show  that 
there  is  not,  in  the  context  of  the  22nd  section  (the  section  with 
which  we  are  dealing),  anything  repugnant  to  the  construction 
which  the  interpretation  clause  gives  to  the  words  ''him"  and 
"  her.**  Any  attempt  of  mine  to  aid  the  reasoning  of  my  Brother 
Ball  on  this  topic  would  only  tend  to  weaken  it. 

The  only  question  tbat^  as  it  appears  to  me,  remains,  upon  which 
anything  further  can  be  usefully  said,  is,  whether  there  is,  in  the 
subfeei  (that  is,  the  right  of  voting  for  the  election  of  a  Town  Com- 
missioner) a  repugnancy  to  the  exercise  of  that  right  by  persons  of 
the  female  sex. 

Now  I  will  not  refer  to  the  instances  that  have  been  enumerated 
in  which  women  held  offices  of  a  public  character;  they  are 
numerous:  some  of  them  have  involved  public  duties  of  great  im- 
portance. We  know  that  a  woman  has  held,  and  has  exercised  in 
person,  the  office  of  hereditary  High  Sheriff.  I  shall  not  refer  to 
them .  in  detail.  But  I  am  perfectly  at .  a  loss  to  understand  the 
proposition — I  can  hardly  embrace  it — ^that  there  is  a  Common  Law 
disability  in  women  to  exercise  such  functions  as.  are  necessary  to 
the  election  of  Town  Commissioners.  I  cannot  do  that  in  a  country 
in  which  it  is  part  of  the  Common  Law  of  the  land,  that  a  Queen 

may  reign.    Who  is  our  present  "gracious  Sovereign?     A  woman. 
VOL.  17^  ^  61  L 
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T.  T.  1864.  I  cannot  solemnly  determine  that  a  female  is  unfit,  bj  reason  of  t 
^-  -V    »/    Common  Law  disability,  to  vot<^  in  electing  a  Town  Commissioner, 
^  while  I  administer*  law  under  a  female  Sovereign.    I  can  conjectore 

CKOSTH-      how  such  an  argument  as  this  would  have  been  received  at  a  period 
of  our  history  some  three  centuries  nearer  than  the  present  to  the 
fountains  of  our  Common  Law.    I  have  looked  into  a  rather  curioos 
Act  of  Parliament,  as  it  bears. upon  the  present  case  (an  Act,  be  it 
observed,  expressly  declaratory  of  the  Common  Law),  passed  in  the 
reign  of  a  female  predecessor  of  her  present  Majesty.      It  is  that 
statute  which|  in  order  to  remove  any  doubts  upon  the   subject, 
declares  the  right  of  a  female  to  succeed  to  the  Crown.     I  find, 
tjiere,  not  only  a  declaration  of  the  Common  Law,  bat   a  moat 
indignant  repudiation  of  the  doctrine,  that  there  is  in  females,  bj 
the  Common  Law,  a  disability  to  inherit  the  Crown  of  England. 
That  Act  (1  Mary^  sess.  3,  c.  1)  recites  that,  '^Forasmuch  as  the 
'^imperial  Crown   of  this  realm,  with  all  dignities,  honours,  pre- 
^'rogatives,  authorities,  jurisdictions,  and  preheminences  therenoto 
^annexed,  united  and   belonging,  by  the'  Divine  Providence  of 
<*  Almighty  God,  is  most  lawfully,  justly,  and  rightfully  descended 
"and  come  unto  the  Queen's  highness  that  now  is,  being  the  veiy 
''true  and  undoubted  heir  and  inheritrix  thereof,  and  invested  in 
"  her  most  royal  person,  according  unto  the  laws  of  this  realm :  and 
<<  by  force  and  virtue  of  the  same,  all  regal  powers,  dignity,  hoooar, 
«<  authority,  prerogative,  preheminence,  and  jurisdiction   doth  ap- 
'•' pertain,  and  of  right  ought  to  appertain  and  belong   unto  her 
*'  highness,  as  unto  the  Sovereign  supream  Grovemor  and  Queen  of 
'*this  realm,  and  of  the  dominions  thereof,  in  as  full,  large  and 
'*  ample  manner  as  it  hath  done  heretofore  to  any  other  her  most 
*(  noble  progenitors,  Kings  of  this  realm :    nevertheless,   the  most 
"  ancient  statutes  of  this  realm,  being  made  by  Elings  then  reigning, 
''do  not  only  attribute  and  refer  all  prerogative,  preheminenoe, 
"  power  and  jurisdiction  royal  unto  the  name  of  King,  bat  also  do 
"  give,  assign  and  appoint  the  correction  and  punishment  of  all 
"  offenders  against  the  regality  and  dignity  of  the  Crown,  and  tiie 
"laws  of  this  realm  unto  the  King,  by  occasion  whereof  the  ma- 
"licious    and   ignorant    persons    may  be    hereafter  induced  and 
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*' persuaded  unto  this  error  and  folly,  to  think  that  her  Highness  T.  T.  1864. 
*'eoold  ne  should  have,  enjoy  and  use  such  like  royal  authority,      <^Jy.» 
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poirer,  prehemtnence,  .prerogative,  and  jurisdiction,  nor  do  ne 
execute  and  use  all  things  concerning  the  said  statutes,  and  take  cbosth- 
tbe  benefit  and  privilege  of.  the  same,  nor  correct  and  punish 
offenders  against  her  most  royal  person,  and  the  regality  and 
dignity  of  the  Crown  of  this  realm  and  the  dominions  thereof,  as 
the  Kings  of  this  i'ealm  her  most  noble  progenitors  have  heretofore 
^  done,  enjoyed,  used  and  exercised.''  The  statute  then  proceeds: — 
**  For  the  avoiding  and  clear  extinguishment  of  which  said  Errors 
^  suid  Doubts,  and  for  a  plain  declaration  of  the  Law  of  this  Realm 
**tp  that  behalf:  Be  it  declared  and  enacted."  Then  follows  the 
provision  that  all  *'  dignities,  prerdgatives  royal,  power,**  &c.,  be- 
longing to  the  Kingly  office  shall  be  had  and  exercised  by  a  Queen, 
being  the  inheritrix  of  the  Crown. 

The  reign  of  that  Queen  was  followed  by  that  of  Qtieen  Elizabeth, 
of  whom  Lord  Plunket  said,  that  no  monarch  ever  better  knew  the 
royal  art  of  reigning.  The  intervening  reigns  of  Queen  Mary 
(consort  of  William  the  Third),  and  of  Queen  Anne,  have  been  now 
followed  by  that  of  another  female  Sovereign,  not  less  illustrious 
than  any  of  her  predecessors, — her  present  Majesty.  I  cannot  hold 
that,  in  this  realm,  in  which  a  female  not  only  may  reign,  but 
does  reign,  in  her  own  right,  there  is  in  women  a  Common  Law 
disability  arising  out  of  mental  incapacity. 

A  number  of  instances  have  been  referred  to — some  founded 
upon  long*established  usage,  some  enacted  by  the  express  terms 
of  Acts  of  Parliament, — showing,  that  women  do  not  exercise  a 
variety  of  functions  which  are  exercised  by  men.  With  respect  to 
the.  elective  franchise,  we  "ore  all  aware  that,  in  counties,  it  was 
originally  enjoyed  by  the  freeholders,  who  were  required,  attending 
at  the  Sheriff's  court,  to  return  knights  of  the  shire  to  Parliament. 
It  was  not  until  comparativ.ely  recent  times,  that  statutes  were 
passed  regulating  the  freehold  franchise ;  and  those  Acts,  from  the 
veiy  first  of  them,  expressly  named  the  sex  of  the  persons  by  trhom 
the  franchise  was  to  be  enjoyed.  This  was  plain  and  express  legis* 
lation,  including  one  sex,  and  so  excluding  the  other. 
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With  respect  to  cities  and  boroughs,  they  had  enjoyed  franchises 
still  more  ancient  than  that  of  electing  representatiyes  in  Parlia- 
ment ;  and  the  election  suffrage  was  a  privilege  superadded  to  the 
franchises  previously  enjoyed  by  the  citizens  and  burgesses  of  cities 
and  towns.  For  feudal  reasons,  the  freeholders,  for  ireasons  con- 
nected with  the  enfranchisement  of  cities,  and  boroughs,  the  citisens 
and  burgesses  were  menl  But  I  see  no  reason  to  infer  [that  those 
ancient  privileges  were  founded,  at  all,  upon  the  presumed  mentitl 
incapacity  of  females.  On  the  contrary,  I  believe  the  exemption  vroee, 
in  a  great  degree,  from  their  physical  incapacity  to  perform  the  duties 
which  were  expected  from  freeholders  doing  military  service,  and  from 
burghers  defending  their  towns  in  troubled  times.  The  Council  of 
the  Sovereign,  before  the  election  of  representatives,  or  the  division 
of  the  parliamentary  assembly  into  separate  houses,  were  composed 
of  men---the  barons,  and  the  tenants  of  the  Crown.  When  repre- 
sentatives  were  elected,  they  were  of  the  same  sex  as  the  other 
members  of  the  great  Council  of  the  Realm.  Accordingly,  the  House 
of  Com.mons  is  composed  of  knights,  citizens,  and  burgesses.  Na- 
turally, they  were  elected  by  persons  of  their  own  sex..  And  we 
can  perfectly  understand,  ^hat  the  general  sense  of  the  whole,  com- 
munity, when  the  early  statutes  regulating  the  franchise  were 
passed,  as  well  as  now,  and  then  even  more  than  now,  was  opposed 
to  the  engaging  of  women  in*  matters  so  foreign  to  their  domestic 
habits  and  duties,  and  to  the  more  delicate  and  gentle  qualities 
which  were  expected  from  them  in  social  life,  as  the  agitation  and 
turmoil  of  parliamentary  elections. .  But  this  withdrawing,  by 
express  legislation,  of  women  from  scenes  of  turmoil  and  agitation, 
cannot  warrant  us  in  holding,  that  there  is  in  women,  at  Common 
Law,  a  disability,  by  reason  of  presumed  mental  incapacity,  which 
prevents  them  from  voting  ia  the  election  of  persons  having  the 
power  of  imposing  local  taxes.  No  statute  has  so  enacted.  No 
decision  of  any  Court  has  affirmed  the  incapacity  of  women  for 
transacting  matters  of  that  nature.  Several  dieta  have  been  cited ; 
but  they  are  mere  dicta  of  individual  Judges.  And*  I  am  not 
aware  of  any  decision — certainly,  none  has  come  within  my  own 
observation,  and  none  has  been  cited  at  the  Bar, — ^in  whicK  the 
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been  pronounced  by  a  Court  of  Law.     In  the  statutes  which  ha?e     %—  '^  ■    * ' 

been  referred  to,  the  exclusive  privileges  or  duties  of  men  have  been     °^  ^  ^ 

prescribed  by  express  enactment.     So  far  from  regarding  these  Acts 

ns  indicating  any  general  rule  of  law  adverse  to  the  mental  capa- 

eifty  of  women,  it  appears  to  me  that  they  rather  indicate  that  the 

general  rule  was  the  other  way;   and  that  the  Legislature,  when 

•they  came  to  deal  with  functions  which  they  conceived  to  be  not  in 

neoordance  with  the  habits,  the  duties,  and  the  position  in  society  of 

women,  ^eemed  it  necessary  to  exclude  them,  by  direct  and  express 

legislation,  from  the  exercise  of  those   functions  in   which  tb^j 

determined  that  women  should  have  no  share.    Coming  down  to 

the  most  recent  legislation  on  the  subject,  we  find  a  statute,  under 

which  it  is  matter  of  notoriety  that  women  have  exercised  functions 

exactly  anslogous  to  those  from  which,  in  the  present  case,  it  is 

contended  that  they  ought  to  be  excluded.     By  the  Poor-law  Act, 

1  &  2  FSe.,  c  56,  by  section  80,  or  section  81,  or  by  both,  the  power 

is  conferred  of  voting  for. the  election  of  poor-law  guardians.    By 

*        ■ .  '  '  ■ 

the  interpretation  clause  (section  l24)  words  importing  the  mas- 
culine gender  only  are,  by. express  enactment,  to  be  construed  as 
including  females,  unless  the  context  excludes  that  construction. 
By  force  of  that  glossary,  and  without  anything  in  the  context 
indicating  the  opposite  construction,  it  would  seem  plaih  that  women 
had  the  right  to  vote  iii  the  electing  of  poor-law. guardians;  and 
it  is  a  matter  of  public  notoriety  that  they  have,  in  point  of  fact, 
TOted  at  such  elections.  That  Act  was  passed  in  the  session  holden 
in  the  first  and  second  years  of  her  Majestjr's  reign.  It  has  been 
in  operation  for  upwards  of  twenty  years.  It  has  been  firequently 
under  the  consiaeration  of  the  Legislature,  and  it  has  been  amended 
by  them!  And  though  women  have,  during  that  time,  been  ex- 
ercising the  power  of  voting  thus  conferred,  the  Legislature  have 
never  thought  fit  to  withhold  that  privilege  from  them.  It  appears 
to  me  that  the  existence  of  that  statute,  acted  upon  in  that  manner, 
without  any  legislative  interference,  though  the  statute  has  been 
repeatedly  under  the  consideration  of  Parliament,  and  though  in 
more  than  one  instance  the  Legislature  has  dealt  with  the  quali- 
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Counsel  of  the  plaintiff,  in  error  has  contended,  it  appears  to  me 
to  go  far  to  repel  the  supposed  presumption,  as  a  presumption  sane- 
tioned  by  the  laws  of  England,  that  women  are  under  a  mental 
incapacity,  inconsistent  with  the  exercise  of  such  a  function  as  that 
of  voting  for  the  election  of  either  a  poor-law  guardian  or  a  town 
commissioner.  Poor-law  guardians,  within  their  sphere,  exercise 
powers  of  governing,  and  powers  of  local  taxation. 

In  the  context  of  the  22nd  section  of  the  17  &  18  Vie.j  c  103, 
there  is,  in  mj  opinion,  nothing  to  prevent  the  application  to  it 
of  that  part  of  the  interpretation  clause  which  deals  with  males 
and  females. 

In  the  subject-matter  of  that  section  there  is,  in  my  opinion, 
nothing  inconsistent  with  such  application  of  the  interpretation 
clause.  Between  that  subject-matter  and  the  exercise  of  the 
power  of  voting  for  poor-law  guardians,  there  appears  to  me  to 
be  an  analogy,  alnu^st  as  close  as  any .  that  can  exist  between 
any  two  subjects  of  legislation.  I  cannot  bring  my  mind  to  the 
conclusion  that  we  are  at  liberty  to  construe  this  Act  otherwise 
than  as  its  words  plainly  impor]^,  or  to  interpret  the  express 
legislation  of  the  glossary  as  if  these  wprd3  had  a  flexibility  that 
enabled  the  Court  to  mould  and  apply  them  according  to  the  mere 
opinions  of  Judges,  as  to  the  delicacies  or  proprieties  of  the  female 
character,  or  as  to  the  expediency  or  inexpediency  of  conferring 
functions  of  this  kind  upon  women. 

I  am  of  opinion  that  the  judgment  of  the  Court  of  Queen's 
Bench  ought  to  be  affirmed. 


MONAHAH,  C.  J. 

During  the  argument,  and  since  its  termination,  I  have  con- 
sidered the  case  with  all  the  attention  in  my  power,  and  hi^ve  come 
to  the  conclusion  that,  so  far  as  regards  the  terms  of  the'  22nd 
section,  the  words  are  large  enough  to  give  women  the  right  to 
the  franchise.  The  only  words  in  that  section  which  at  all  afford 
an  argument  against  the  admission  of  women  to  the  franchise  are 
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thosB   which,  in  the  latter  part  of  it,  provide  that   the  franchise  T.  T.  1864. 
shall  be  confined  to  euch  persons   as   shall   have   paid   "  all  such      '_  ' 

rates  payable  by  him,"  &c.     On  taming,  however,  to  the  inter-  '^^   QUBew 
pretation  clause,  I  find  it  enacted  in  terms  that  words   importing 
the  masculine  gender  shall  include  females,  unless  there  be  in  the 
Bnbject-matter  or  context  something  repugnant  to  such  construction. 
Beallyi   therefore,   the  question  that   we  have  to  consider  in  the 
present  case  is  this: — Ia  there,  or  is  there  not,  in  the  context  or 
subject-matter  of  this  Act,  any  repugnancy   sufficient  to  exclude 
from  the  exercise  of  the  franchise  those  who,  by  the  express  terms 
of  the  Act,  should  otherwise  get  it  ?     I  have  really  been  unable 
to  form  any  very  decided  opinion  on  the  subject;  but  my  impression 
ia  this,  that  there  is  not  any  such  repugnancy,  and  that  the  decision 
of  the  Court  of  Queen*s  Bench  is  justified  by  the  terms  of  the  Act, 
though  very  possibly  such  a  result  was  not  intended  by  the  Legisla- 
ture.   According  to  a  well-settled  principle  of  law,  if  I  am  unable  to 
satisfy  myself  that  the  judgment  appealed  from  is  erroneous,  I  am 
bound  to  affirm  it;  and  therefore,  in  my  opinion,  the  judgment  of  the 
Court  of  Queen's  Bench  in  the  present  case  should  be  affirmed. 
However,  that  deciision  will  of  course  be  reversed,  the  majority  of 
•  this  Court  being  of  opinion  that  it  is  erroneous.     The  order  will  be, 
that  the  judgment  of  the  Court  below  be  reversed;  but,  as  we  are 
'reversing  the  decision  of  the  Court  below,  the  parties  will  bear  their 
own  costs  of  the  proceedings  in  this  Court. 
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Counsel  of  the  plaintifT.in  error  has  contended,  it  appears  to  me 
to  go  far  to  repel  the  supposed  presumption,  as  a  presumption  sanc- 
tioned by  the  laws  of  England,  that  women  are  under  a  mental 
incapacity,  inconsistent  with  the  exercise  of  such  a  function  aa  that 
of  voting  for  the  election  of  either  a  poor-law  guardian  or  a  town 
commissioner.  Poor-law  guardians,  within  their  sphere,  exercise 
powers  of  governing,  and  powers  of  local  taxation. 

In  the  context  of  the  22nd  section  of  the  17  &  18  Ftc,  c.  103, 
there  is,  in  my  opinion,  nothing  to  prevent  the  application  to  it 
of  that  part  of  the  interpretation  clause  which  deals  with  males 
and  females. 

In  the  subject-matter  of  that  section  there  is,  in  my  opinion, 
nothing  inconsistent  with  such  application  of  the  interpretation 
clause.  Between  that  subject-matter  and  the  exercise  of  the 
power  of  voting  for  poor-law  guardians,  there  appears  to  me  to 
be  an  analogy,  almost  as  close  as  any .  that  can  exist  between 
any  two  subjects  of  legislation.  I  cannot  bring  my  mind  to  the 
conclusion  that  we  are  at  liberty  to  construe  this  Act  otherwise 
than  as  its  words  plainly  impor}^,  or  to  interpret  the  express 
legislation  of  the  glossary  as  if  these  yS^vdfi  had  a  flexibility  that 
enabled  the  Court  to  mould  and  apply  them  according  to  the  mere 
opinions  of  Judges,  as  to  the  delicacies  or  proprieties  of  the  female 
character,  or  as  to  the  expediency  or  inexpediency  of  conferring 
functions  of  this  kind  upon  women. 

I  am  of  opinion  that  the  judgment  of  the  Court  of  Queen's 
Bench  ought  to  be  afBrmed. 


MONAHAII,  C.  J. 

During  the  argument,  and  since  its  termination,  I  have  con- 
sidered the  case  with  all  the  attention  in  my  power,  and  hi^ve  come 
to  the  conclusion  that,  so  far  as  regards  the  terms  of  the'  22nd 
section,  the  words  are  large  enough  to  give  women  the  right  to 
the  franchise.  The  only  words  in  that  section  which  at  all  afford 
an  argument  against  the  admission  of  women  to  the  franchise  are 
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those   whicb|  in  the  latter  part  of  it,  provide  that   the   franchise  T.  T.  1864. 
shall  be  confined  to  such  persons   as   shall   have   paid   *'  all  such      '^  \    ^?' 
rates   payable  by  him,"  &c     On  turnings  however,  to  the  inter-  *^^   QOBew 
pretation  clause,  I  find  it  enacted  in  terms  that  words   importing 
the  masculine  gender  shall  include  females,  unless  there  be  in  the 
•abject-matter  or  context  something  repugnant  to  such  construction. 
Beallji  therefore,   the  question  that   we  have  to  consider  in  the 
present  case  is  this: — ^Is  there,  or  is  there  not,  in  the  context  or 
subject-matter  of  this  Act,  any  repugnancy   sufficient  to  exclude 
from  the  exercise  of  the  franchise  those  who,  by  the  express  terms 
of  the  Act,  should  otherwise  get  it?     I  have  really  been  unable 
to  form  any  very  decided  opinion  on  the  subject ;  but  my  impression 
is  this,  that  there  is  not  any  such  repugnancy,  and  that  the  decision 
of  the  Court  of  Queen*s  Bench  is  justified  by  the  terms  of  the  Act, 
though  very  possibly  such  a  result  was  not  intended  by  the  Legisla- 
ture.   According  to  a  well-settled  principle  of  law,  if  I  am  unable  to 
satisfy  myself  that  the  judgment  appealed  from  is  erroneous,  I  am 
bound  to  affirm  it ;  and  therefore,  in  my  opinion,  the  judgment  of  the 
Court  of  Queen's  Bench  in  the  present  case  should  be  affirmed. 
However,  that  deciision  will  of  course  be  reversed,  tiie  majority  of 
this  Court  being  of  opinion  that  it  is  erroneous.     The  order  will  be, 
that  the  judgment  of  the  Court  below  be  reversed;  but,  as  we  are 
'reversing  the  decision  of  the  Court  below,  the  parties  will  bear  their 
own  costs  of  the  proceedings  in  this  Court. 
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A  consent  to  This  Court  had  reversed  the  decision  of  the  Court  of  Queen's  Bench 
to  The  ^oort  ^°  ^^^^  cuBB^  and  decided  in  favour  of  the  relator,  in  June  1864;  but 


cd  that  if,  ••  by 


sibcb  been  made  up. 


the'decision  of  . 

the  Court,  ftc ,        Curiu  (with  J.  T.  BaU),  for  the  relator,  now  applied  for  •*  an 
theni,the    de-  ^  ^'  »  rr         . 

fendant  is  not  «  order,  that  the  proper  officer  be  directed  to  make  up  the  judgment 
legally     enti- 
tled, and  jadg.  'f^of  reversal  in  this  cause,  so  as  'to  give  the  said  relator  his  costs  in 
ment  is  to  be  -    « 

entered  for  the  "this  cause,  as  provided  for  by  the  special  case  submitted  to,  and 

with     costs;"  "now  of  record  in  the  Court  of  Queen's  Bench.**    No  doubt  the 

^nrt  were  of  general  rule  in  Crown  cases  is,  not  to  give  costs  to  either  side ;  bnt 

^'on^^Mo^-  ^^^^  ^^  "^^  ^  question  between'  the  Crown  and  a  subject :  it  is  simply 

ment  i«  to  be  ^^^  between  the  relator  and  the  defendant.    The  3  &  4  Ftc,  c  108, 

entered  for  the  '  * 

said  defendant'  g^  5Q  giyes  costs  in  cases  relating  to  corporations.     I  do  not  contend 
with     costs ;  •  »  »  or 

and  either  par-  that  this  is  within  that  Act;  but  I  relv  on  the  words  of  the  consent, 

tj  might  bring 

error  npon  the  which  was  drawn  up  between  the  relator  and  the  defendant.      The 

judgment    of  > 

the  Court  upon  consent  concludes   ''  that  if,  by  the  decision  of  the   Court,"  &c. 

this    special 

case.    The        "then  the  defendant  is  not. legally. entitled,'*  &c.,  and  '* judgment 

deeded  for  the  "^  ^  ^^  entered  far  the  eaid  relator  with  costs  ;  and,  if  the  Coort 
Excht^er  ^'  "  ^^^"'^  ^  9^  opinion  that  the  said  defendant  was,"  &c, '' judgment 
S^^r  n'o  "  •'  ^  ^  entered  for  the  said  defendant  with  eosU;  and  it  is  further 
judgment  was  <«  agreed  that,  either  the  said  relator  or  |he  said  defendant  may 
Held^  ^baX  ''bring  error  upon  the  judgment  of  the  Court  upon  this  special 
should  have  ''  case."  This  is  an  agreement  framed  pursuant  to  the  Common  Law  ' 
Co^  ^f  **  Procedure  Act  1858  (16  &  17  Vie.,  c.  113,  s.  93.)— [Pioot,  C.  B. 
Bb^^'  both    ^^  would  be  well  to  consider,  the  principle  as  to  the  ground  on  which 

parties  tb abide  ^yit  of  error  lies  to  this  Court  in  Crown  cases,  and  not  directly  to  the 
their  own  costs  .  .  ^ 

in  the  £xche-  ^ ':     

quer  Chamber.  ■         '  '■  '•  ~  ' 

*  CoroM  MoKAHAV,  C.  Jn  PiooT,  C.  B.,  Chbistzak,  J.,  FXTZOXaALD, 

HuoBBS,  DsAST,  BB.,  and  O'Haoait,  J^ 
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Crown :MoRABAN,  C.J.  No  doubt,  the  20  &  21  Vie.,  c.  6,  H.  T.  1866. 

Exeh,.Chasiu 
properly  brought  thia  case  into  this  Court ;  but  I  do  not  recollect     ^   —v  -  -» 

THS    QUEBIT 

a  eimilar  case  in  this  Court  since  I  have  been  sitting  in  it —  ^^ 

PiooT,  C.  B.     Who  are  the  parties,  the  Crown  or.  the  relator?     crosth- 
The  words  of  this  agreement  are,  **  judgment  for  the  relator."    I 
think  no  judgment  can  be  given  for  the  relator.] 


Heron,  for  the  defendant,  cited  Waller  v.  O*  Grady,  which  was 
a  writ  of  error  in  1816,  where  judgment  was  given  without  costs. 
The  last  clause  of  the  agreement  shows  that  the  point  about  costs 
does  not  apply  to  the  proceedings  in  this  Court ;  and,  though  error 
18  made  a  step  in  the  cause,  no  costs  can.be  given  without  the  agree- 
ment. Fisher  v.  Bridges  (a).  Young  v.  MiUen{b)j  and  Keyes  ▼•  B. 
and  B,  Railway  Company  (e),  show  that,  though  error  is  a  step  in 
the  cause,  it  is  not  in  the  nature  of  a  eontinuendo. —  [Mona- 
HAH,  C.  J.  Has  the  judgment  in  the  Court  of  Queen's  Bench  been 
made  up  ?] — ^No. — [Monahait,  C.  J.  Then  this  is  an  appeal,  not  a 
writ  of  error;  no  writ  of  error  could  lie  till  the  judgment  had  been 
made  up]. 

Per  Curiam* 

Enter  an  order  reversing  the  order  of  the  Queen's  Bench, 
and  that  judgment  be  entered  up  for  the  relator,  with 
costs  in  the  Court  of  Queen's  Bench ;  both  parties  to  abide 
their  costs  in  this  Court. 

(a)  4  EIL  &  Bl.  666.  (6)  6  £1L  &  Bl,  681. 

^  (c)  9H.ofL.Cas.576. 
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BENJAMIN  ROBERTS  and  WILLIAM  MORGAN.* 


Jan.  16.  20. 


Action  against  This  was  an  appeal  from  a  judgment  of  the  Qaeen's  Bench  on 

snreties  of  one* 

A.  B.,  under  a  demurrers  to  the  last  defenees  of  both  defendants.     The  declaration 

xedted    that     ^^  ^^  *  ^°^  of  the  16th  February  1866,  whereby  both  thede- 

b^  tiOcen  in-  ^^i^clants  and  Alexander  Roberts  bound  themselves  in  £1000.   After 

cmplm^nt^o^  reciting  that  the  above  bounden   Alexander '  RoberU  hath   been 

the  B.  Bank-  taken  and  admitted  into  the  service  and  employment  of  the  above- 
ing  ^  Co.  aa  a  *^   ^ 

writmg  dark;  named  Belfast  Banking  Company,  for  the  time,  as  a  writing  clerk; 

aaidboDdtobe  /  o  » 

ToidifsaidA.  the  bond   proceeded    as   follows: — ''Now  the   condition   of   this 

B.»  daring  hia  ^       ,  ' 

oontinnance in  "obligation  is  such,  that  if'thejsaid  Alexander  Roberts  do  and 

the  serrice  and  ... 

emplojpmentof  ^' shall  from  time  to  time,  and  at.  all  times  hereafter  during  his 

discharged  the  *'  continuance  in  the  service  and  employment  of  the  said  Company, 

and  "  SriSd  "  ftti'l»ft»llyi  honestly,  diligently  and  carefully  execute,  perform  and 

tenlct  of^Mid  "  discharge  the  said  service,  and  all  and  every  other  services  of  the 

^'T^Jl^'^^*  "said  Company  wherein  he  is,  shall,  or  may  be  employed;  and 

™*y   he    em-  ««ai8o  shall,  so  soon  as  he  shall  be  thereunto  required,  give  and 

should,  when* 

ever  reqnired*  account  for  all  monejs,  notes,  bills,  bonds,  &c.,  which,  in  the  said  « 
serrice  or  emplojment,  should  come  into  his  hands,  and  make  good  the  balance  of 
snch  account ;  and  should,  at  the  expiration  or  other  determination  of  said  serrice  or 
employment,  hand  oyer  all  moneys,  Ac,  and  keep  the  said  Co.  indemnified  against 
all  lossf  said  A.  B.  to  remain  ip  the  employment  of  the  said  Co.  Tor  three 
▼ears ;  subject  to  discharge  for  misconduct  After  said  three  years,  said  sureties  to 
have  power  to  withdraw,  by  giving  three  months*  notice  in  writing;  said  A.  B.  to 
have  like  power  to  terminate  his  engagement. 

The  plaint  set  out  several  breaches  by  A.  R. 

Defence — That,  after  three  years  elapsed,  A.  R.  ceased  to  be  a  writing  clerk, ' 
and  was,  without  the  consent  of  the  defendants,  appointed  cai^er  of  a  branch 
bank  of  said  Banking  Co.,  and  in  that  capacity  committed  the  a^ged  breadies.    - 
Demurrer  thereto. 

Held — ^reversing  the  decision  of  the  Queen's  Bench,  and. allowing  the  demurrer — 
(MoMAHAV,  C.  J.,  and  Pioot,  C.  B.,  disgeniUHtUmt), — that  the  recital  did  not 
control  the  wordi  of  the  condition,  and  that  the  defendants*  liabiU^  continued 
while  A.  B.  was  employed  in  the  service  of  the  Co.',  and  no  notice  of  withdrawal 
was  given. 


*  Coram  Monabak,  C.  J.,  Pigot,  C.  B.,  Ksodsi  and  Christian,  JJ,. 

FxTSonAX.!),  Hughes,  and  Dxa8T,-BB;'''> 
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**  deliver,  in  writing,  a  just  and  true  account  of  all  moneys,  notes,  H.  T.  1865. 
**  bills,  bonds,  securities  for  money,  tallies,  orders,  papers,  writings,        ^  *      ^"^' 
''books,  goods  and  effects  whatsoever,  which,  in  the  said  service  or 
''employment,  shall  come  to  the  hands  of  the  said  Alexander  Roberts, 
"  or  which  he  shall  be  entrusted  with  by  or  on  account  of  the  said 

**  Company ;  and  also  shall  make  good,  answer  for,  and  pay  to  the 

•  •*     • 

''said  Company,  and  to  the  directors,  &c.,  the  money  due  On  the 
'*  balance  of  such  account ;  and  shall,  at  the  expiration,  discontinu- 
"ance,  or  other  .determination  of  his  said  service  or  employment,  or 
"wheii  he  shall  be  thereunto  required,  band  over  and  deliver  the 
"said  moneys,  &c.,  then  in  his  hands  or  custody;  and  shall  and  will 
"  moreover  well  and  sufficiently  save  harmless,  and  keep  indemnified 
'^  the  said  Banking  Company  from  and  against  all  losses,  damages, 
"actions,  suits,  costs,  charges  and  expenses  which  may  be  sued, 
"  commenced,  or  prosecuted,  or  which  the  said  Company  may  bear, 
sustain,  or  be  put  unto,  for  or  by  reason  or  means  of  any  matter, 
cause  or  thing  whatsoever  committed,  neglected,  omitted  or  suffered 
to  be  done  by  the  said  Alexander  Roberts  in  or  during  his  said 
service  or  employment, — then  this  obligation,  &c.  And  it  is  agreed 
that  the  said  Alexander  Roberts  shall  remain  in  the  employment  of 
''  the  said  Belfast  Banking  Company  for  three  years  certain,  subject 
"  to  the  right  of  discharge  for  misconduct ;  that  the  said  sureties 
'*  may,  after  said  three  years,  withdraw  their  liability,  by  giving  to  the 
"  directors  three  months'  previous  notice  in  writing ;  and  that  said 
"Alexander  Roberts  may  leave  his  said  employment,  by  giving 
"a  like  notice,  at  any  time  after  the'  expiry  of  said  three,  years, 
"  but  not  otherwise." 

Alexander  Roberts  remained  some  years  in  the  position  of  a 
writing  clerk,  and  was  then  promoted  to  that  of  cashier  of  a  branch 

• 

bank.  In  that  position  he  embezzled  £5000,  and  absconded  on  \he 
21st  of  February  1863.  The  plaint  contained  four  breaches.  The 
defendants  filed  separate  defences.^  Benjamin  Roberts  pleaded,  that 
"  at  the    time,''  dsc,   '*  the  said  Alexander  Roberts  was  in  the 

m 

"  service  and  employment  of  said  Company  as  a  writing  clerk,  and 
"  not  in  any  other  service  or  employment ;  and  saith  that  the  said 
"  Alexander  Roberts  continued  in  such  service  or  employment,  as 
"  such  writing  clerk,  for  a  considerable  time  after  the  execution  of 


ftC 


«t 
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*'  daring  said  time;  and  after  wards,  to  wit,  in  the  year  1861,  before 
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"  any  breach  took  place,  the  said  Company  discontinued  said 
''and  employment  of  the  said  Alexander  Boberts  as  a  writing 
«<  clerk  in  said  Company ;  and  the  siaid  Alexander  Boberts  there^ 
**  upon,  and  before  any  breach  took  placif,  wholly  ceased  to  be  sacb 
"  writing  clerk ;  and  said  Company  thereupon,  without  the  consent 
*'of  this  defendant,  appointed  the  said  Alexander  Boberts  to   be 
*'  cashier,  and  placed  him  in  the  Ballymena  branch  of  the  Companj, 
*'and  without  such  consent  altered  and  greatly  increased  the  duties, 
•<  risks  and  liabilities  of  the  said  Alexander  Boberts,  which,  as  such 
"cashier,  were  other  and  wholly  different  from  and  greater  than 
"  the  duties,^  &c.,  "  of  the  said  Alexander  Boberts,  and  to  which  he 
"  was  subject  at  the  time  of  the  execution  ^y  this  defendant  of  the 
*'  said  writing,  or  which  were  in  the  contemplation  of  this  defendant 
"  when  said  writing,"  &c^  "  or  which  were  within  the  'true  intent 
**  and  meaning  of  the  suretyship  of   this    defendant  under  said 
*'  writing ;  and  said  breaches  took  place  after  said  appointment,  and 
**  after  a  period  of  three  years  had  elapsed/' 

The  second  plea  of  William  Morgan  was  the  same  as  that  of 
Benjamin  Boberts,  except  that  it  omitted  the  averment  that  the 
removal  of  Alexander  Boberts  to  Ballymena  was  without  the 
consent  of  the  defendant.  To  these  defences  the  plaintiff  demurred. 
The  points  noted  for  the  demurrer  to  Benjamin  Boberts'  defence 
were : — First ;  that  said  bond  was  binding  during  the  continuance 
of  the  said  Alexander  Boberts  in  any  service  of  the  Company. 
Secondly ;  because,  though  it  is  averred  that  the  period  of  three 
years  elapsed,  it  is  not  averred  that  Benjamin  Boberts  withdrew  his 
liability  by  giving  three  months'  notice  in  writing.  In  addition  to 
these  points,  there  were  noted  for  demurrer  to  the  defence  of 
William  Morgan: — Thirdly;  that  no  averment  that  the  appoint- 
ment to  the  office  of  cashier  was  without  the  knowledge  or  consent 
of  the.  said  defendant  Morgan.  Fourthly ;  that  no  averment  that 
Alexander  Boberts  performed  his  duties  as  cashier,  and  no  traverse 
or  confession  and  avoidance  of  the  breaches.  The  Court  below 
having  over-ruled  both  demurrers,  the  plaintiff  brought  error. 
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Serjeant  Armstrong  (with    him    Thomas  McDonnell  and  R.  H.  T.  1865. 
Carson),  for  plaintiff.  ^"^^  ^*^- 

The  words  "  all  and  every  other  services  **  show  that  other  duties 
besides  those  of  writing  clerk  were  in  the  contemplation  of  the 
parties :  Lord  Arlington  v.  Merrieke  (a).    Boberts  was  acting  as 

m 

writing  clerk  before  the  bond  was  executed.  It  must  have  been 
with  a  view  to  his  appointment  to  other  things  that  this  security 
was  perfected*  Is  it  to  be  contended  that  there  was  to  be  no  cousre 
of  promotion  for  Koberts  as  in  the  usual  routine  of  such  an  es- 
tablishment? The  words  "said  service  of  writing  clerk ''are  suf- 
fieient  to  point  out  the  duties  annexed  to  that  without  anything 
further :  Sanson  Vi  Bell  (i) ;  Oswald  v.  Mayor  of  Berwiek-on- 
Tweed  (c) ;  Anderson  v.  Thornton  {d)  ;  Liverpool  Waterworks  Co. 

m 

Y.  Atkinson  (e). 


Baitersby  (with  him  0*Driscoil)y  for  Benjamin  Boberts. 

The  condition  should  contain  certain,  express,  and  unambiguous 
words  to  include  anything  else  than  the  service  of  writing  clerk. 
*^Said  service"  refers  to  that  of  writing  clerk  all  through.  "Other 
services "  means  services  of  another  kind  while  in  the  position  of  a 
writing  clerk.  It  was  restricted  to  the  time  he  was  such  writing 
clerk«  If  it  were  not  such  incidental  services,  there  should  be  some 
description  of  what  services  were  intended :  Blest  v.  Browne  (f)  \ 
The  Wardens  of  St.  Satnour's  v.  Bostock  (g) ;  Peppin  v.  Cooper  (A) ; 
Bamford  v.  lies  (t) ;  Pearsall  v.  Summersett  {k) ;  Mayor  of  Cam- 
bridge  v.  Dennis  (/) ;  Bonar  v.  McDonald  (m) ;  North  Western 
Rqflway  Co.  v.  Whinray  (n)  ;  Anderson  v.  Thornton  ;.  Angers  v. 
Keen  (o) ;    Oswald  v.  Mayor  of  Berwick.     In  Pybus  v.  Gibb  (pj 


(a)  2  Wms.  Sannd.  408. 
(tf)  5H.ofL.  Cta.856. 
(<)  6  East.  507.       ' 
(^)2N.  B.  175. 
(t)  3  Exch.  380. 
(0  EL  B.  &  £1.  660. 
(»)  lOSxdi.77. 


iff)  2  Camp.  39. 

ifi)  3  Q.  B.  271. 

09  8  Jiir«  602. 

(A)  2  B.  A  Aid.  431. 

(A)  4  Tannt  598. 

(m)  3H.ofL.Caf.226. 

(0)  1  M.  ft  W.  10. " 


(p)  6E11.  &B.902. 
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H.  T.  1865.  a  plea  that,  after  appointment  functions   of    the  principal   were 
/_  changed,  was  held  good.    There  is  no  statement  in  the  bond  to  alter 

THOMPSON 

the  original  statement  that  the  appointment  intended  was  that  of  a 
writing  clerk.  The  words  are  too  general  to  extend,  the  service. — 
[MoNAHAN,  C.  J.  Do  not  the  words  *'  is,  shall,  or  may  be  em- 
ployed **'  include  any  foture  change  ?  Pioox,  C.  B.  There  is  this 
also,  "said  service"  is  always  in  the  singular,  in  contrast  to 
"  services.**] 


Harrison  (with  him  HamiU)^  for  Morgan,  second  defendant.* 
If  the  office  of  cashier  was  in  the  way  of  promotion,  it  should  be 
shown  that  the  duties  imposed  were  strictly  within  his  province  as 
cashier.  If  the  words  as  to  bills  and  notes  were  omitted,  no  one 
conld  contend  that  the  condition  was  enlarged ;  but  in  establishments 
of  this  kind  it  may  be  oftcfti  necessary  to  call  on  the  ordinary  clerks 
to  discharge  certain  duties  relating  to  bills,  &C.,  not  strictly  within 
their,  province  as  writing  clerks ;  to  send  them  out  to  collect  a  bill, 
for  instance.  May  not  the  word  services,  apply  to  these  incidental 
duties?  Can  it  be  supposed  that  the  sureties  really  contemplated 
giving  security  for  a  cashier  ?  BartUtt  v.  The  AUomey- General  (a). 
In  Napier  v.  Bruce  (Jb)  agency  is  controlled  by  the  recital.  Hat^ 
sell  V.  Long  (c). 

Hamillf  on  the  same  side. 

Armstrong,  in  reply,  cited  Hargreave  v.  Smee  {d). 


Deast,  B.  , 

Jwu  20.  This  is  an  action  on  a  bond,  executed  by  the  defendant  Roberts 

to  the  plaintiffs,  directors  of  the  Belfast  Banking  Company ;  and 
the  question  is,  whether  there  has  been  any  breach  of  the  condi- 


(a)  Parker,  277. 
Cc)  2  M.  &  S.  370. 


(6)  -8  C.  &  F.  470. 
(<0  6  Bing.  244. 


*  The  Court  refused  to  hear  two  Coansel  for  each  defendant.  Honahak,  C  J.» 
mentioned  the  case  of  The  Queen  v.  O'Brien  (2  H.  of  L.  Cas.,  472),  where  the 
Home  of  Lords  heard  three  Cotmsel,  one  senior  for  each,  and  a  jnnior,  aocording 
to  arrangement. 
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tion  of  the  bond  which  entitles   the    plaintiffs  to  recover  t     The  H.  T.  1865. 

ExeK,  Cham, 
defendant  Benjamin  Roberts  executed  the  bond  as  a  surety  for  a 

person   named  Alexander  Roberts,  who  was  then  in  the  service 
of  the  Bank  as  a  writing  clerk,  and  who  is  alleged  to  have  em- 
bezzled a  large  sum  of  money,  the  property  of  the   Bank,  for  a 
portion  of  which|  amounting  to  the  penalty  of  the  bond,  the  Bank 
seek  to  make  the  defendant  liable.      This  defence  in  substance  is 
that,  before  any  breach  of  the  condition  of  tlie  bond  by  Alexander 
Roberts,  the  Bank  ceased  to  employ  him  as  a  writing  derk,  and 
tippointed  him  cashier  of  one  of  their  branches,  by  which  his  re* 
sponsibtlities  were  greatly  increased,    without  the  consent  of  the 
defendant.    To  this  the  plaintiffs  have  demurred.      The  Court  of 
Queen's  Bench  overruled  the  demurrer.     From  their  judgment  the 
present  writ  of  error  has  been  brought ;  and  the  question  for  us 
18,  the  validity  of  that  defence.     That  depends  entirely  upon  the 
construction  of  the  condition  of  the  bond ;  and  that  is,  whether  that 
condition  is  confined  to  breaches  of  duty,  committed  while  the  prin- 
cipal continued  in  the  service  of  the  Bank  as  a  vnriting  clerk;  or 
whether  it  extended  to  and  comprised  breaches  of  duty  committed 
while  he  was  in  the   service  of  the   Bank   generally.     Notwith- 
standing the  unanimous  decision  of  the  Court  of  Queen's  Bench, 
and  the  opinion  of  some  of  the  Members  of  this  Court,  to  the  con- 
trary, I  have  formed  so  clear  an  opinion  that  the  sureties  are  liable 
for  the  breach  of  duty  of  their  principal,    that  neither  distrust  of 
the  soundness  of  that  opinion,  nor  deference  to  the  opinion  of  the 
number  of  Judges  who  entertain  a  different  opinion,  ought  to  pre- 
vent me  from  expressing  it,  and  giving  my  reasons  for  it.     The 
condition  of  the  bond  recites  that  A.  Roberts  had  been  taken  into 
the  service  and  employment  of  the  Bank  as  a  writing  clerk ;  and  the 
argument  for  the  defendant  is,  that  that  recital  controls  and  justifies 
'  all  the  subsequent  expressions  in  the  condition,  so  as  to  confine  them 
to  breaches  of  duty  committed  while  the  principal  continued  in  that 
particular  office.    A  great  number  of  cases  were  cited  or  referred 
to  in  the  argument,  beginning  with  Arlington  v.  Merricke(a)  and 
going  down  to  Oswald  v.  Mayor  ofSertaiek  (i).     Now,  there  is  no 


(a)  3  Wina  Sannd.  403. 


(6)6H.ofL..Cas.85«. 
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J9.  T.  1865.  doubt  that  generitl  words  in  the  condition  or  covenant  may  be  con- 

trolled  or  qualified  by  the  recital,  if  such  appears  upon  the  whole 
instrument  to  be  the  intention  of  the  parties  as  expressed  in  it.    But 
it  is  entirely  a  question  of  constrdctioUi  in  each  case,  to  be  decided, 
upon  the  language  used;  and  there  is  no  particular  rule  of  con- 
struction  applicable  to  cases  of  bonds-  .executed  by  sureties,  as 
distinguished  from  other  instruments.     The  Court  is  to  ascertain, 
from  the  words  of  the  instrument,  what  was  the  intention  of  the 
parties — ^what  were  the  limits  of  the  liability  incurred,  both  as  to  du- 
ration and  as  to  extent?  Thus,  Alderson,  B.,  in  Oswald  ▼. Mayor  of 
Berwick  (a),  says : — **  But  then,  according  to  the  case  of.  Arlington 
*'  V.  Merricke  (&),  coupled  with;  and  explained  by  the  case  of  7%tf  Xi- 

"  verpool  Waterworks  Coptpany  ▼.  Atkinson  (e),  the  responsibility 

*  •  •         • 

'*  which,  according  to  the  first  of  those  cases,  would  have  been  con- 

"  fined  to  the  period  limited  by  the  first  election,  may  be  increased 

in  its  duration  by  the  words  of  the  covenant,  if  their  reasonable 

and  proper  construction  will  warrant  it."     Lord  Cranworth  (then 

Lord  Chancellor)  says  [page  871]  : — ''It  has  been  contended,  upon 

*'  the  authority  of  a  well-known  case  in  Saunders's  Reports,  that, 

"  where  a  person  has  been  elected  to  an  ofiice,  and  has  given  a  bond 

"  with  sureties  only  to  discharge  the  duties  of  that  office,  if  it 

*'  appears  by  the  recital  of  the  bond  that  that  officer  was  an  annual 

"  officer,  and  he  was  re-elected,  and  continued  in  the  office  after  that 

"  year,  neither  of  the  sureties  was  bound ;  nor  could  the  party  him- 

"self  be  bound  by  virtue  of  his  bond."    But  that  case  turned  upon 

the  particular  nature  of  tiie  irecital.     The  recital  in  that  case  was, 

that  the  party  had  been  appointed  a  postmaster  for  the  space  of  six 

months ;  and  there .  the  bond  was  conditioned  upon  his  duly  per- 

forming  the  duties  of  the  office  so  long  as  he  should  continue 

postmaster.    It  was  held,  upon  very  intelligible  grounds,  that  that 

meant  so  long* as  he  shall  continue  postmaster  according  to  the 

recital;  namely,  that  he  had  been  appointed  for  six  months, — that  is 

to  say^  it  bound  the  parties  for  the  whole  six  months,  whether  he 

contii^ued  in  office  for  the  whole  of  that  period,  or  only  for  a  part  of 

(a)  5  H.  of  L.  Cat.  856.  '    (5)  2  Wms.  Saand.  40S. 

(c)  6  East,  507. 
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it.   Bat  when  the  six  months  came  to  an  end,  and  he  was  re-eleoted,  H.  T*  1866. 
then  the  recital  shows  that  the  persons  then  boond  did  not  mean  to 
be  boond  for  a  fatnre  election,  becausCt  looking  at  the  true  construc- 
tion of  the  instrument,  all  the  parts  being  taken  together,  it  is  clear 
that  what  they  meant,  to  bind  themselTcs  for  was,  for  the  holding  of 
office  during  the  time  mentioned  in  the  recitaL    Now,  applying  that 
principle  of  construction,  which  is  that  applicable  to  all  other  instru* 
menta— that  is,  looking  to  all  the  parts  of  it  taken  together — what 
was  the  extent  of  liability  intended  by  the  Bank  to  be  imposed,  and 
by  the  obligors,  principal  and  sure^,  to  be  accepted  ?    Was  it  to 
be  confined  to  the  continuance  of  the  then  services  of  Alexander 
Roberts  as  a  writing  clerk;  or  does  it  include  defaults  committed  by 
hina  while  in  the  employment  of  the  Bank  in  any* other  capacity? 
The  recital  is,  that  he  had  been  taken  and  admitted  into  the  service 
and  employment  of  the  Bank  as  a  writing  clerk ;  and  those  words 
'^aerrice  and  employment"  are  repeated  several  times,  and  in  a 
manner  which  indicates  that  they  were  used  in  a  general  sense,  and 
not  confined  to  any  particular  service,  office,  or  department.     Then 
the  condition  is,  *'  that  if  he,  A.  Roberts,  shall,  during  his  continu- 
ance in  the  service  or  employment  of  the  Bank,"— -words  wide  and 
general  in  their  nature  and  scope,  but  capable,  perhaps,  of  being 
limited  by  the  antecedent  recital,  if  they  had  not  been  followed  by 
the  words  which  express  the  extent  of  obligation  which,  during  such 
service  or  employment,  was  to  be  imposed,  as  well  on  the  principal 
aa  upon  the  surety,  and  which,  in  the  words  of  the  condition,  are 
stated^ to  be,  "  faithfully,  honestly,    diligently,  and  carefully  dls- 
^  charge  the  said  service,  and  all  and  every  other  service  of  the 
<*  Company,  wherein  he  is,  shall,  or  may  be  employed."     I  find 
it  impossible  to  give  to  those  latter  words  any  meaning  but  this,  that 
during  the  continuance  of  A.  Roberts  in  the  service  of  the  Company, 
he  and  his  sureties  were  to.guarantee  and  be  liable  not  only  for  the 
discharge  of  his  duties  as  a  wriAng  clerk,  but  for  any  other  duties 
which,  during  the  continuance  of  such  service,  should  be  imposed 
upon  him.     It.  was  said   that  those  words  would  be  satisfied  by 
confining   them  to   the  performance  of  duties   extra   those  of  a 

writing  clerk,  imposed  on  him  while  he  still  continued  such  writing 
TOL.  17  63  X.         V 
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H.  T.  1865*  clerk.    But  what  is  there  in  the  words  to  warrant  snch  a  limita- 

tion?  Once'you  go  beyond  the  limits  of  .the  duties  of  a  writing 
clerk,  and  admiti  as  the  Counsel  for  the  defendant  were  obligjsd 
to  admit,  that  thoseswords  necessitate .  jour  going  beyond  them, 
there  is  nothing  in  the  language  of  the  instrument  to  warrant 
you  in  adopting  any  other  limit  save  the  continuance  of  the  person 
whom  the  defendant  became  surety  for  in  the  service  of  the  Com- 
pany. Neither  is  there  any  additional  liability  imposed  upon  the 
sureties ;  for  the  Company,  might  continue  their  liability,  by  nomi- 
nally  retaining  the  principal  in  their  employment  as  a  writing 
clerk,  and  superadd  to  that  the  duties  and  liabilities  of  a  cashier, 
instead  of  doing  as  they  have  done  in  the  present  case,  release 
him  from  his  duties  as  writing  clerk,  and  appoint  him  to  the 
office  of  cashier.  That  construction  is  strengthened  by  the  subse- 
quent parts  of  the  condition;  for'  the  next  branch  is,  that  he 
shall,  when  required,  deliver  in  writing  a  ju§t  and  true  account 
of  all  moneys,  &c.,  *'  which  in  the  said  service  or  employment 
*'  shall  come  to  his  hands,  or  which  he  shall  be  entrusted  with  on 
^*  account  of  the  said  Company."  The  words  *^said  service  or 
employment "  there  manifestly  refer  to  the  previous  words  *'  during 
his  continuance  in  the  service  or  employment  of  the  Company.** 
Then  comes  the  third  branch  of  the  condition,  which  is,  that  he 
'^  shall,  at  the  expiration,  discontinuance,  or  other  determination 
*'of  his  said  service  or  employment,  or  when  he  shall  be  there- 
"unto  required,  hand  over  the  said  moneys  so  then  in  his  hands 
'*or  custody.**  There,  again,  referring  back  to  the  service  or 
employment  of  the  Company  which  he  had  been  taken  into,  and 
his  continuance  in  which  was  contemplated  and  provided  for  by 
the*  antecedent  parts  of  the  condition.  In  like  manner,  in  the 
fourth  branch  of  the  condition,  he  is  to  save  harmless  the  Com- 
pany  from  all  losses,  damages,  &c.,  which  they  may  sustain,  by 
reason  of  anything  committed,  occasioned,  neglected,  or  suffered  to 
be  done  by  him,  '*  in  or  during  the  said  service  or  employment.** 
The  words  "service  or  employment  of  the  Company,*'  when  they  are 
used  first  are  used  generally,  without  any  reference  to  tha  particular 
service  6f  a  writing  clerk,  in  which  capacity  the  principal  had  been 
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admitted ;  and  in  the  three  succeeding  passages,  in  which  the  same  H.  T.  1865. 
words  are^  i^peated,  they  are  accompanied  by  a  word  of  reference 
which  affixes  to  them  the  same  sense  as  that  in  which  they  were 
used  on  the  first  occasion.  That  they  were  not  used  with  reference 
to,  or  understood  ad  restricted  by  the  particular  service  which  the 
principal  then  discharged  is,  I  think,  plain  from  the  fact  that,  where 
what  is  obviously  intended  to  be  referred  to  is  called  **  the  said  ser- 
vice "  simply,  and  it  is  contradistinguished  from  other  services  of  the 
Company  which  the  principal  might  be  employed  in,  the  concluding 
part  of  the  instrument,  I  think,  strengthens  the  construction  which  I 
have  put  upon  the  antecedent  part ;  for  by  it  it  is  agreed  that  the 
princip&l  shall  remain  in  the  employment  of  the  Company  for  three 
years  certain,  subject  to  right  of  discharge  for  misconduct ;  and  that 
the  sureties  might  after  said  three  years  withdraw  their  liability,  by 
giving  to  the  directors  three  months'  previous  notice  in  writing. 
This,  I  think,  is  a  strong  indication  of  an  intention  that,  during  the 
continuance  of  the  limit  of  time  thereby  fixed,  the  sureties  were  to 
continue  liable  for  any  default  of  the  principal  in  the  Bank,  what- 
ever capacity  he  might  be  employed  in  during  the  period  thereby 
fixed. 


Hughes,  B. 

The  recital  here  does  not  purport  to  express  the  object  of  the 
parties :  it  only  states  a  fact ;  and  therefore  it  cannot  control  the 
words  in  the  instrument  that  do  express  the  object.  Those  words 
that  do  express  the  object  of  the  parties  admit  of  no  doubt.  They 
provide  for  the  liability  of  the  sureties,  while  the  principal  was  con- 
tinued in  the  employment  of  the  Company,  generally.  I  think  the 
demurrer  oughc^to*  be  allowed. 

FlTZOEBALD,  B. 

Upon  the  best  consideration  I  have  been  able  to  give  this  case,  I 
find  myself  obliged  to  concur  with  my  Brother  Deast,  in  holding 
that  the  judgment  of  the  Court  of  Queen's  Bench  ought  to  be 
reversed.  There  is  no  doubt  that  the  defendants  agreed  to  gua* 
rantee  the  faithful  discharge  of  his  duties,  by  their  principal  in  the 
bond,  while  in  the  service  and  employment  of  the  Banking  Com- 
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H.  T.  1865.  pany  as  a  writing  clerk.    The  single  question  is,  whether  they  have 

agreed  (o  guarantee  his  faithful  discharge  of  duties  while  he  con- 
tinned  in  the  service  or  employment  of  the  Company,  though  during 
such  continuance  the  nature  of  his  employment  was  altered  ?  It  is 
not  alleged  by  the  pleas  of  the  defendant  that  the  principal  ceased 
before  breach  to  be  in  the  service  or  employment  of  the  Company. 
Though  it  is  ayerred  that  his  employment  as  writing  clerk  ceased, 
and  that  he  thereupon  was  appointed  manager  of  one  of  the  branch 
Banks  of  the  Company^  it  is  not  stated  that  there  was  any  interval 
of  time  during  which  he  was  not  in  the  service  or  employment  of  the 
Company.  The  question  is  one  of  the  constr^iction  of  the  condition 
of  the  bond  executed  by  the  sureties.  That  condition  is  preceded  by 
a  recital,  "that  the  above  bounden  Alexander' Roberts  hath  been 
'*  taken  and  admitted  into  the  service  and  employment  of  the  above- 
«c  named  Belfast  Banking  Company,  for  the  time  being,  a$  a  writing 
"clerk."  The  main  contention  of  the  defendants  has  been,  that 
this  recital  governs  the  subsequent  language  of  the  condition,  and 
limits  its  application  to  the  conduct  of  the  principal  in  that  par- 
ticular employment.  I  think  it  must  be  conceded  that  the  recital 
does  not  show  that  any  change  of  employment  was  in  the  contem- 
plation of  the  parties.  And  that  being  so,  I  can  understand  that  the 
introduction  of  the  recital  might  form  a  fair  ground  for  limiting  the 
application  of  general  words  which  were  capable  of  a  sensible 
meaning,  as  applied  to  that  employment  only.  On  the  other  hand, 
I  do  not  think  that  the  recital  is  inconsistent  with  the  intention  of 
providing  for  the  case  of  a  change  of  employment  during  the  conti- 
nuance of  the  principal's  service.  On  the  contrary,  I  think  the 
recital  is  quite  consistent  with  such  an  intenUon,  though  it  does  not 
show  such  intention.  That  being  so,  I  do  not  think  that  the  recital 
can  control  language  otherwise  perfectly  clear,  if  such  there  be  in 
the  condition,  which  shows  the  intention  of  providing  for  a  change 
of  employment.  The  condition  then  proceeds  to  provide  that  "if. 
^  during  the  principal's  continuance  in  the  service  or  employment 
"of  the  said  Company .*"  Not,  it  will  be  observed,  as  "writing 
clerk,"  nor  even  "in  the  said  service  or  employment,"  but-— 'Mft 
"  from  time  to  time,  and  at  all  times  hereafter,  during  his  continu- 
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^  .  ••.,«'.l  -Jill         Exch*     ChtiMm 

^  ftdthfally  execute,  perform,  and  discharge  the  said  service,  and  all     ,, f 

THOMPSON 

*■  and  every  other  services  of  the  said  Company,  wherein  he  is,  shall  ^ 

**  or  may  he  employed,"  and  soforth.      I  confess,  I  think,  the  plain     boberts* 

and  obvious  meaning  of  these  words  is,  that  the  obligation  of  the 

parties  bound  shall  extend  not  merely  to  the  service  in  which 

the  principal  then  was  employed,  viz.,  that  of  writing  clerk,  but  to 

all   and  every  other  service  in  which  he  might  hereafter  conti- 

nnooaly  be  employed  by  the  Company.     Nor  do  I  think  that  the 

^rords  admit  of  any  sensible  meaning,  as  confined  to  his  employment 

or  service  of  writing  clerk.    It  was  indeed  suggested  in  the  argu- 

ment   that,  according  to  law,  even  though  he  continued  writing 

clerk,  yet,  if  any  alteration  of  his  duties  took  place,  increasing 

or  affecting  the  risk  of  the  sureties,  they   would  be  discharged, 

nnless  words  of  this  kind  had  been  introduced ;  and  that  a  change 

of  this  kind,  while  the  service  or  employment  of  writing  clerk  conti* 

nued,  was  the  thing  intended  to  be  provided  for,  and  not  a  total 

change  of  the   employment.     But   this   appears  to  me  to  be  the 

concession  of  the  whole  case  ;  for  the  very  ground  of  the  discharge 

of  the  sureties  in  the  case  supposed  is,  that  there   has  been  an 

essential  change  of  the   employment.      Bonar  v.   McDonald  {a) 

belongs  to  this  class  of  cases,  as  well  as  the  case  cited  from  Parker; 

and  the   substance  of  that  case,  and   the  principle  on  which  it 

was  decided,  are  thus  briefly  and  clearly  stated  by  Lord  Campbell, ' 

in  his  judgment  in  Pybus  v.  Gibb  (6).    I  cite  from  page  913: — 

^'It  was  not,"  he  says,  "the  case  of  an  office,  but  of  an  employ- 

''ment;  fresh  duties  had,  without  the  consent  of  the  surety,  been 

"added  to  the  employment;   and  then  the  principal  made  a  de- 

**  fault  that  was  withm  the  scope  of  his  original  employment.    It 

^was  argued  there,  as  here,  that  the'^liability  should  be  the  same 

*«  as  before ;  but  the  House  of  Lords,  affirming  the  judgment  below, 

**  held  that,  after  the  addition  of  fresh  duties,  the  employmefU  was 

**esseniialfy  altered^  and  the  sureties  discharged."     To  say  then 

that  the  parties   contemplated   the  imposition  of  fresh  duties,  is 

only  to  say,  in  other  words,  that  they  contemplated  an  essential 

'  (a)  3  H.  of  L.  Cas.  226.  (h)  6  EL  &  B.  902. 
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H.  T.  1865.  change  of  the  employment;  and,  if  8o,  it  seems  wholly  immaterial 

Exch.  Cham,       .     ,        ,     ,  ,  «    ,   .        .  »  , 

— V '     whether  it  he  or  be  not  called  by  the   same   name. '    I  read  the 

recital  as  stating  that  "  the  principal  is  now  employed  by  the 
Company  in  the  service  of  writing  clerk;**  and  then  I  read  the 
condition  as  guaranteeing  his  good  conduct  ^'  in  the  said  serTice 
*'  in  which  he  now  is  employed  by  the  Company,  and  all  and  any 
'^  other  services  in  which  he  shall  or  may  be  employed,"  reading 
the  words  distributively.  This  iseems  to  me  the  only  fair  intelli- 
gible  meaning  of  the  words. 


Christian  and  Kbogh,  JJ.,  concurred  in  reversing  the  judg- 
ment of  the  Court  of  Queen's  Bench. 


PiGOT,  C.  B. 

The  principle  which  has  governed  the  decisions  in  that  vast 
multitude  of  cases  which  have  been  decided  in  reference  to  con- 
tracts  made  with  employers  for  indemnity  against  the  defaults  of 
their  servants,  from  the  case  of  Lord  Arlington  v.  Merrieke  (a) 
down  to  The  Wardens  of  St.  Saviour^t  v.  Bostock  (6),  Peppin  v. 
Cooper  (c),  and  Pearsall  v.  Summersett  {d)t  and  the  still  more  re* 
cent  cases  of  Bamford  v.  lies  (e),  The  North  Western  Railway 
Company  v.  Whinray  (fj^  Napier  v.  Bruce  {g\  and  The  Mayor  of 
Cambridge  v.  Dennii  (A),  is  simply  this— that  a  recital,  showing 
the  nature  of  the  office,  shall  be  applied  as  a  key  to  the  con- 
struction  of  the  subsequent  words  of  obligation  or  contract ;  and 
that,  when  these  words  are  general  and  indefinite,  and  capable  of 
a  large  or  a  restricted  meaning,  they  shall  be  controlled  by  the 
recital,  and  shall  not^bind  the  party  contracting  to  indemnify  for 
acts  of  the  servant  not  done  in  the  execution  of  the  recited  office, 
unless  the  words  so  used  plainly  show  that  such  was  the  intention  of 
the  parties.  If  they  do  plainly  show  that  intention,  then  the  inten- 
tion so  shown  must  govern.    This  is  a  principle  of  construction  not 


(a)  2  Wms.  Saund.  403  a. 
(e)  2  B.  &  Aid.  4S1. 
(e)  3  Exch,  380. 
(a)  8  CL  ft  Fin.  470. 


(6)  2  N.  B.  175. 
{d)  4  Taunt.  593. 
09  10  Exch.  77. 
(A)SL,B.&EL6G0. 
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H.  T.  1865.  "  t^on'Tweed  (a\  or  as  those  in   The  Mayor  of  Dartmouth  v. 

Exch.  Cham. 

"  Silly  (6),  nor  stronger  than  those  in  Peppin  ▼.  Cooper  (c).     I 

*' should  have  thought  that  the  words  in  the  last-mentioned  case, 

''  *  at  all  times  hereafter/  meant  4hat  the  security  should' be  in  force 

*'  as  long  as  the  officer  held  the  office ;  but  the  Court  held  that  this 

*' was  not  so,  and  that  the  security  continued  only  during  the  year  of 

*'  office."    In  the  case  of  The  Mayor  of  Cambridge  v.: Dennis^  the 

restricted  recital  referred  to  the  tenure  and  term  of  the  office.     In 

the  present  it  refers  to  the  nature  of  the  office  ;  but  the  principle  of 

construction  must  be  the  same. 

I  now  proceed  to  consider  bow  the  language  used  in  the  condition 
of  this  bond  is  affected  by  the  recital ;  and  the  first  observation  that 
must  occur  to  any  one  who  has  heard  the  argument  is  that,  upon  the 
construction  for  which  the  plaintiff  contends,  several  portions  of  the 
instrument  are  absolutely'useless ;  they  constitute  so  much  waste  of 
words.  Upon  that  (Ktostruction  the  true  meaning: of  the  condition 
is  the  same  as  if  the  recital  were  altogether  expunged,  together  with 
all  that  relates  to  the  service  or  employment  mentioqed  in  it,  and  all 
such  terms  as  describe  *^  other  services."  It  would  have  been  suffi- 
cient  to  have  at  t>nce  declared  that  the  obligors  would  be  answerable 
for  all -defaults  (merely  describing  those  defaults)  of  which  the  ser- 
vant should  be  guilty  in  *  any  service  in  which  he  then  was,  or 
thereafter  should  be  employed  by  the  Company.  Such  a  general 
engagement  requires  no  recital,  and  would  have  been  sensible  and 
consistent.  And  if  any  recital  at  all  were  inserted,  it  should  have 
been  a  recital  that  Alexander  Roberts  was  then  employed  by  the 
Company.  ]^or  such  general  engagement,  it  was  wholly  useless, 
and  was  only  calculated  to 'incumber  the  instrument  with  needless 
and  perplexing  surplusage,  to  state  that  he  was  employed  ''as  a 
writing  clerk."  And  I  can  conceive  no  reasonable  purpose  for 
introducing  that  statement  at  all,  save  that  of  explaining  and 
governing,  by  that  recital,  the  subsequent  obligatory  words. 

Let  me  now  consider  the  form  of  the  recital,  and  the  words  which 
follow  it.    The  recital  is,  that  "  Alexander  Roberts  hath  been  taken 
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(c)  2B.  &Ald.43l7 


(6)  7  £.  &  B.  97. 
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**and  admitted  into  the  service  and  employment  of  the  above-named  H.  T.  1865* 

Exeh,  Chamm 
'*  Belfast  Banking  Company,  for  the  time  being,  as  a  writing  clerks*      ^ ' 

THOBiPSOK 

Then  follows  the  condition,  beginning  with  these  words : — *'  Now,  ^^ 

^Uhe  condition  of  this  obligation  is  such  that,  if  the  said  Alexander     BOBERts. 
"  Roberts  do  and  shall,  from  time  to  time,  and  at  all  times  hereafter, 
*'  during  his  continuance  in  the  service  or  employment  of  the  said 
^*  Company,  faithfully,  diligently,  and  carefully  execute,  perform, 
'*and  discharge  the  said  service"     li  is  conceded,  and  it  cannot^ 
consistently  with  the  authorities,  or  with  any  reasonable  construc- 
tion of  the  words,  be  denied  that,  if  the  terms  descriptive  of  the 
employment  stopped  there,  they  must  refer  to  the  service  or  em- 
ployment *'  as  writing  clerk,"  and  to  no  other.     Thei\.  come  these 
**  words  : — '^  And  every  other  services  of  the  said  Company  wherein 
'*he  t>,  shall,  or  may  be  employed.*'     We  here  find  an  ambiguous 
word;  ^^ other  services,'*  in  the  context,  may  mean  other  services 
than  those  of  a  writing  clerk,  rendered  during  his  continuance  in 
the  service  or  employment  of  a  writing  clerh  ;  or  may  mean  '^  other 
services"  during  any  service  or  employment  to  which  he  may  at 
any  time  be  appointed.     Upon  the   first  construction,  the  words 
would  provide  that  if,   while  the  writing  clerk  should  be  acting 
in  that  capacity,  he  should  be  resorted  to  by  his  employers  to  do 
occasional  duties  not  properly  or  ordinarily  belonging  to  the  func- 
tions of  a  writing  clerk,  he  and  his  sureties  should  become  an- 
swerable, under  the  condition  of  the  bond,  for  any  default  committed 
by  him  while  so  employed,  whether  acting  within  or  without  the 
range  of  those  ordinary  duties.     Instances  of  such  services  were 
mentioned  by  Mr.  Battershy  in  the  course  of  the  argument ;  some 
of  the  other  servants  acting  in  a  superior  capacity,  and  at  a  larger 
salary,  might  be  ill  or  absent :  a  sudden  exigency,  or  pressure  of 
business,  might  occur  in  the  Bank.     For  such  purpose  (not  at  all 
unlikely  to  occur  in  such  an  establishment)  it  might  become  abso- 
lutely necessary  to  resort  to  the  services  of  some  of  the  writing 
clerks ;  it  might  be  necessary  to  place  him  where  he  would  have  to 
receive  and  pay  checks  during  a  day,  or  a  part  of  a  day,  or  a  week ; 
acting  with  duties  and  responsibilities,  temporary  and  limited,  but 

still  far  exceeding  those  of  a  mere  writing  clerk.     He  might  be  sent 
VOL.   17  64  L 
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H.  T.  1865.  out  to  collect  the  amount  of  bills  of  exchange  falling  doe,  and  to 
execute  other  duties  requiring  that  entries  should  be  carefully  made 
in  books,  and  that  those  books  should  be  preserved,  and  restored  to 
his  employers.  He  might  have  to  receive,  and  to  account  for  large 
sums  of  money,  during  such  casual  and  temporary  employment; 
and  such  services  would  be  properly  described  as  *'*  other  services  ** 
than  those  of  a  "  writing  clerk ;"  while  they  would  be  services  ren- 
dered during  the  continuange  of  his  service  and  employment  ^*8S 
writing  clerk  "  under  the  Company.  For  this  construction  of  those 
words,  the  recital,  as  it  stands,  would  be  pertinent  and  proper  as  an 
index  to  the  meaning  which  they  who  prepared,  and  they  who  exe- 
cuted the  bond,  intended  to  attach  to  the  contract  contained  in  it. 

By  the  second  construction  of  these  words  for  which  the  plaintiff 
coBtends,  '* other  services"  must  include  all  the  services  of  eveiy 
new  employment  to  which  the  servant  might  be  appointed,  bow^- 
ever  onerous  the  duties, — however  large  the  responsibilities, — and 
however  numerous  the  successive  employments  might  be. 

Upon  the  pleadings  in  this  action,  it  appears  that  Alexander 
Roberts  ceased  to  be  writing  clerk,  and  was  appointed  cashier ;  and 
that  in  that  capacity  he  became  a  defaulter  for  large  sums  of  money, 
withdrawn  or  embezzled  by  him,  to  an  amount  far   beyond  the 
penalty  of  the  bond.     The  office  of  cashier  was  one  of  a  wholly 
different  class,  as  its  name  imports,  from  that  of  a  writing  clerk, 
with  far    larger  temptations,  and  far  greater  power  of  involving 
in  risk  and  liability  the  sureties  in  the  bond.      All  the  reasons 
which  have  influenced  the  Courts,  for  nearly  two  centuries,  to  glfe 
a  construction  to  such  instruments,  limited  and  restricted  by  refer- 
ence to  the  recitals,  apply  most  powerfully  to  the  present  case ;  vad, 
when  I  find  words  capable  of  one  meaning  which  giv€s  force  and 
purpose  to  the  recital  of  the  special  employment  of  the  servant,  and 
of  another  meaning  which  would  render  such  a  recital  useless  and 
nugatory,  I  am,  by  the  ordinary  rule  of  construction,  namely,  that 
effect  ought,  if  possible,  to  be  given  to  every  word  of  the  instrument, 
constrained  to  adopt  the  former  meaning,  and  reject  the  latter.   I 
therefore  think  that  the  terms  **  during  his  continuance  in  the  service 
or  employment "  mean,  during  his  continuance  in  that  service  or 
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emplojment  which  was  just  before  described — namely,  that  of  a  H.  T.  1865. 

.  .         ,     ,            ,    ,       .,      .                .       .>                  I                .           .           Exch.  Cham. 
writing  clerk  ;  and  that  *' other  services    mean  other  services  than     < ^— ^ 

THOMPSON 

those  of  a  writing  clerk,  rendered  *'  during  the  continuance  of  his 
employment "  as  such  writing  clerk  under  the  Company.  boberts. 

This  construction  is  materially  aided  by  the  other  terms  of  the 
condition.  The  words  "  and  all  and  every  other  services  of  the  said 
Company,  wherein  he  »,  shall,  or  may  be  employed."  What  is  the 
meaning  of  the  expression,  ''  and  all  tpd  every  other  services  of  the 
said  Company  wherein  he  is  employed"?  It  means  the  "other 
services  "  than  those  ol  a  writing  clerk,  "  wherein  he  is  employed  " 
at  the  time  of  the  execution  of  the  bond  He  was  then  in  the 
employment  of  the  Company  as  "  writing  clerk,"/  and  as  a  writing 
clerk  only.  Plainly,  therefore,  **  other  services,"  applied  to  the  then 
present  time  of  entering  into  this  contract  of  indemnity,  meant,  not 
services  rendered  in  a  new  employment,  but  services  rendered 
during  his  existing  employment  as  writing  clerk,  though  without 
the  range  of  the  ordinary  duties  of  that  employment.  If  such  be  the 
necessary  meaning  of  the  terms  "other  services,"  applied  to  the  then 
present  time,  it  is  a  reasonable  construction  to  give  to  the  same 
words  the  same  meaning  in  reference  to  the  future,  and  to  construe 
them  as  applying,  both  for  the  present  and  for  the  future,  to  services 
rendered  during  the  continuance  of  Alexander  Roberts'  employment 
as  writing  clerk,  beyond  the  ordinary  duties  of  that  employment. 

I  may  further  observe  that,  in  all  the  subsequent  passages  of  the 
condition  in  which  reference  is  made  to  the  performance  of  the  ser- 
vant's duties  or  defaults  in  his  employment,  the  words  '^  his  said 
service  or  employment "  are  used  in  the  singular  number.  A  person 
not  versed  in  legal  criticism,  but  signing  this  bond,  with  the  recital 
placed  in  the  front  of  his  contract,  would,  I  think,  fairly  consider 
that  the  "  said  service  and  employment,"  referred  to  throughout  the 
condition,  was  that  service  and  employment  which  the  clerk  then 
held,  and  which  was  described  in  the  sentence  by  which  the  con- 
dition was  prefaced.  That  sentence  might  fairly  be  treated  as 
the  index  to  the  true  meaning  of  the  bond. 

I  own  I  am  disposed  to  look  with  great  jealousy  on  the  intro- 
doction  of  general  words  into  instruments  of  this  description,  in 
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H.  T.  1865.  which  the  first  thing  the  surety  who  is  called  upon  to  execute 

£xeht  ChoMm 
%— i»v-  »'     it  looks  to  is  the  description  of  the  employment  of  the  principal, 

M  for  whose  acts  he  is  about  to  make  himself  answerable.      If  the 

ROBERTS,  employment  be  that  of  a  writing  clerk,  and  if  it  be  agreed  to  extend 
responsibility  for  acts  done  in  a  difierent  capacity,  it  is  easy  to  use 
words  strong  enough  and  clear  enough  to  show  to  the  party  exe- 
cuting the  bond  that  he  is  undertaking  the  extended,  and  not 
the  limited  responsibility. 

On  the  whole,  I  entertain  the  opinion  that  the  judgment  of 
the  Court  below  ought  to  be  affirmed* 

MONAHAN,  C.  J. 

I  cannot  pretend  to  say  that  this  case  is  free  from  difficulty. 
The  difference  of  opinion  which  exists  among  the  Members  of 
the  Court  is  quite  sufficient  to  make  me  doubt  the  propriety  of 
the  view  I  have  taken  of  it.  But,  having  given  the  case  the 
best  consideration  in  my  power,  I  concur  in  the  judgments  of 
my  Lord  Chief  Baron  and  the  Court  of  Queen's  Bench. 

The  general  principles  of  law  applicable  to  cases  of  this  descrip* 
tion  have  been  so  accurately  laid  down  by  the  Members  of  the 
Court  who  have  preceded  me,  that  it  is  unnecessary  for  me  to 
repeat  them ;  and  the  only  question  is,  the  proper  application  of 
them  to  the  facts  of  the  present  case.  Without  doubt,  there  is  a 
general  rule  of  law  to  this  effect,  that,  if  there  be  a  recital  in 
a  bond -of  this  kind,  showing  the  nature  of  the  office  to  which 
the  party  has  been  appointed,  and  as  a  security  for  whose  fidelity 
the  bond  has  been  executed,  the  recital,  special  in  its  terms, 
will  control  the  general  words  of  the  condition ;  and  it  occurs  to 
me  to  be  equally  certain  that,  in  order  to  get  rid  of  a  recital  of 
this  kind,  the  obligor  must  show  clearly  and  unequivocally  that 
the  intention  of  the  parties  was  to  go  beyond  the  recital  eon- 
tained  in  the  early  part  of  the  bond. 

I  shall  refer  to  only  one  passage  in  the  judgment  of  Mr.  Justioe 
Coleridge,  in  the  case  of  The  Mayor  of  Cambridge  v.  Dennis  (a)* 
The  passage  to  which  I  refer  shows  so  clearly  how  the  general 

(a}-£l.,  B.&E1.  660. 
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principles   of  law   are  to  be  applied  to  a  case   like   the   present,   H.  T.  1865. 

that  I  cannot   forb^r   reading  it.    At    page  668,    Coleridge,    J.,      . '^ — .  * 

says: — **No  doubt  these  words — that  is,  the  words  in  the  obliga- 
^^  tory  part  of  the  bond,  and  which  it  was  contended  enlarged  the      Roberts. 
"recital — may  mean  such  statutes  as  may  be  passed   during  any 
"  time  for  which  the  officer  shall  hereafter  be  appointed ;  but  they 
««may  mean  also  such  statutes  as  may  be  passed    while  he  holds 
''under    the   present   appointment, — that  is,    the   current  year   of 
''office.     The  meaning  may  be,  that  the  surety  is  willing  to  take 
''his  chance  of  any  change  that  may  occur  during  the  year,  and 
"to  undertake  such  contingent  liability  for  that  time.     Now,  if 
"the  latter   may  be  the   meaning,   then  I  crave  in  aid  the   pre- 
"  sumption  of  the  greater  probability,  which  I  think  overpowering. 
"I  think  therefore  judgment  should  be  given  for  the  defendant." — 
Thai  I  consider  to  be  a  true  exposition  of  the  law ;  and  I  think 
the  difficulty  in  the  present  case  is,  to  know  how  to  apply  that 
exposition  to  the  facts  before  us.     Nojw  what  are  the  facts  that 
appear    upon    the    pleadings  ?      It   appears    that,   sometime   pre- 
viously to  the  month  of  February   1854,  this  person,    Alexander 
Roberts,  was   in  the  employment  of  the   Belfast  ^Banking   Com- 
pany, as  a  writing  clerk.     It  appears  that  he  continued  for  some 
years  to  fulfil  the  duties  of  that   office  ;   and   that  four  or  five 
years  after   his   appointment   he   ceased    altogether   to   discharge 
the  duties  of  writing  clerk,  or  to  be  employed  in  that  cnpacity, 
and  was  appointed  to  an  office  altogether  different  in  its  nature,  and 
with  different  duties  and  much  greater  responsibilities.     Now,  in 
order  to  ascertain  the  intention  of  the  parties  in  executing  this  bond, 
I  admit  that  we  must  confine  ourselves  to  the  instrument  itself,  and 
that  we  are  not  at  liberty  to  speculate  upon  what  may  have  passed 
in  the  minds  of  the  obligor  or  obligees  at  the  time  of  its  execution. 
For  if  we  were  to  speculate  on  what  may  have  passed  in  the  minds 
of  the  parties,  I  have  little  doubt  that  when  this  defendant  was  told 
that  the  party  for  whom  he  was  to   become  surety  was   in   the 
employment  of  the  Bank  in  the  humble  capacity  of  a  writing  clerk, 
his  intention  was  to  become  surety  for  him  only  while  he  was  in 
that  capacity ;  and  that  he  never  imagined,  when  he  executed  the 
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H.  T.  1865.  bond,  that  he  was  to  become  surety  for  him  in  the  much  more 

Exeh,  Cham,  t        m  o 

" —  responsible  office  of  cashier;    and  it  is   to  be  observed   that  the 

THOMPSON 

penalty  of  the  bond  bears  no  proportion  to  the  amount  of  the 
BOBEBTs.  responsibility  of  the  situation  in  which  this  person  was  subsequently 
employed.  For  the  amount  of  the  bond  is  only  £1000,  and  that  is 
the  security  for  the  fidelity  of  a  person  whose  position  enabled  him 
to  embezzle  the  money  of  the  Bank  to  the  amount  of  £5000.  In  mj 
opinion  there  is  something  so  monstrous  in  the  construcdoo  the 
Counsel  for  the  Bank  puts  upon  this  document,  that  I  approach 
the  reading  of  it  with  every  inclination  to  find  upon  it  something 
which  will  enable  me  to  exclude  from  it  the  interpretation  con- 
tended for. 

The  recital  of  the  condition  of  this  bond  is  as  follows. — [See 
recital  in  statement,  p.  490*3 — Now  what  is  this  instrument?   It  is  a 
bond  of , indemnity.     And  what  is  the  object  of  the  recital,  unless 
it  is  for  the  purpose  of  showing  the  duties  for  the  due  performance  of 
which  the  bond  was  to  be  executed  ?    I  do  not  see  how  it  is  possible 
to  suggest  any  other.     That  being  the  recital,  the  condition  is,  that 
*'  if  this  person  shall,  from  time  to  time  hereafter  during  his  con- 
"tinuance  in  the   service   or  employment  of  the  said  Company, 
"  faithfully,  honestly,  diligently  and  carefully  execute,  perform  and 
*^  discharge  the  said  service."     Now  what  is  the  meaning  of  the 
words   "the  said  service"?     As   I  understand   them,  and  as  it 
appears  to  me  to'  be  the  opinion  of  the  Members  of  the  Coarl  who 
are  in  favour  of  the  plaintiffs,  those  words,  though  general  in  their 
terms,  and  though  capable  of  the  meaning  *'  the  service  in  the  Bank 
generally,"  must  be  cut  down  to  mean  the  service  of  this  person  as 
a  writing  clerk.     If  that  be  so,  what  is  the  meaning  of  the  words 
which  follow,  **  and  all  and  every  other  services  of  the  said  Companj 
wherein  he  i^,  shall  or  may  be  employed  "?     I  think  it  is  plain  that 
these  words,  '*  other  services,"  &c.,  are  not  to  receive  one  meaning 
applicable  to  the  word  *'  t«,"  and  another  meaning  applicable  to  the 
word  *'  may,**     As  I  read  those  words,  they  are  applicable  in  the 
first  place  to  the  service  in  which  the  party  was  employed  at  tlie 
time  of  the  execution   of  the   bond.     And  I  conceive  the  legal 
meaning  to  be,  that  the  defendant  was  to  be  surety  for  this  man 
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while  in  the  capacity  of  a  writing  clerk,  but  that  the  security  was  H.  T.  1865. 

.                                            Exch.  Cham. 
not  to  be  confined  to  his  strict  duties  as  a  writing  clerk,  but  was  to      ,  ^  -.^ 

extend   to  all  the  duties  which  might  be  imposed  on  him  by  the  ^ 

Bank  while  he  continued  in  their  service  as  a  writing  clerk.     It  is     robebts. 

not  contended  that  there  is  a  syllable  in  the,  whole  of  this  bond — 

providing  as  it  appears  to  do  for  every  possible  object,  and  prepared 

as  it  has  been  by  this  Banking  Company  so  as  to  be  applicable 

to  every  one  in  their  employment, — there  is  not,  as  I  have  said,  a 

sjllable  that  would  have  the  effect  of  altering  the  construction  I 

have  put  upon  it,  except  the  words  "  and  all  and  every  other  ser- 

vices,"  &c.    If  those  words  may  receive  a  meaning  consistent  with 

the  limited  construction  I  have  suggested,  it  appears  to  me  that, 

according   to   the   principle  of  the  cases   I  have  referred  to,   the 

Court  is  bound  to  give  them  that  limited  construction. 

The  only  other  observation  I  shall  make  is  upon  the  clause  at 
the  end  of  the  bond — viz.,  "  that  the  said  Alexander  Roberts  shall 
*' remain  in  the  employment  of  the  said  Belfast  Banking  Company 
'^for  three  years  certain,  subject  to  right  of  discharge  for  miscon- 
**duct;  and  that  the  said  sureties  may,  after  said  three  years, 
^*  withdraw  their  liability  by  giving  to  the  directors  three  months' 
^'  previous  notice  in  writing."  I  can  quite  understand  that,  if  they 
entered  into  a  liability  to  be  sureties  for  this  person  while  a  writing 
clerk,  that  was  a  fair  and  reasonable  condition ;  but  if  they  in- 
tended to  become  surety  for  him  in  the  office  of  cashier,  which  is  an 
office  with  totally  different  duties,  one  would  expect  to  find  some- 
thing in  that  clause  referring  to  a  change  of  office. 

Od  the  whole  case,  therefore,  as  I  have  said,  the  sole  question  is, 
the  application  of  the  law  to  the  terms  of  this  written  instrument. 
In  my  humble  judgment  the  correct  construction  was  that  put  upon 
it  by  the  Court  below ;  but,  of  course,  the  judgment  of  this  Court 
is,  that  the  judgment  of  the  Court  of  Queen's  Bench  be  reversed. 

Judgment  of  the  Queen's  Bench  reversed. 
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T.  T.  1866. 

Crim.  AppeaL 


May  29. 
June  7* 


COURT  OF  CRIMINAL  APPEAL. 


THE  QUEEN  v.  GEORGE  GILLIS.^ 


A  constable      This  was  a  case  reserved  from  the  recent  city  of  Dobltn  Special 

went    to    the 

house  of  A,  to  CommissioD.     The  following  were  the  facts  stated  bj  the  learned 

obtain     infor- 

mation   about  Judges: — 

Tx      nnH      was 

then  told  by  A       '^^*®  prisoner  was  tried,  at  the  Special  Commission,  for  treason- 
imDU<»tin/^A  ^^^^"y*  ^^^  found  guilty.    He  was  sentenced  to  five  years'  pensJ 

in  a  trewona.  gervitude. 
ble  conspiracy. 

The  constable       Upon  the  trial,  Mr.  John  Calvert  Stronge  was  called  as  a  witness, 
left,    and  ^  re-  *^  '  ® 

turned    next     He  is  one  of  the  Divisional  Magistrates  for  the  city  of  Doblin. 

morning     and 

asked  A  if  he  Proved  his  name  and  handwriting  to  the  depositions  of  the  prisoner, 

was  willing  to  *•  i      /•  ^  . 

come  down      first  taken  on  the  27th  of  September,  and  re-«worn  on  the  2nd  of 

his   statement  October  1865.     Prisoner  made  the  information  on  oath,  and  signed 

tendent"^"°    it  in  witness's  presence.     He  was  sworn,  and  must  have  been  asked 

M^^  ^  ^M^       ^^  cross-examination — The  information  was  taken  from  prisoner 

gistrate    and     Jq  reply  to  questions  from  witness,  and  in  some  instances  he  fol- 
make  an  infor- 
mation **as  a  lowed  up  the  answers  with  statements  of  his  own.     He  was  fint 
witness."      A 

consented,         sworn.     He  was  produced  as  a  witness  for  the  Crown,  ready  and 
made  an  in  for- 

mation,    and     willing  to  give  his  evidence  for  the  Fenian    prosecutions.    There 
afterwards  re- 
swore it ;  and  were  about  forty  prisoners  then  in  custody.     No  one  present  before 

information  in  witness  when  he  made  his  first  information  on   the  27th  of  Sep- 

B^nTwbers.  Member, — no  one  present  but  the  clerk  who  took  down  the  evidence^ 

He    was    ex- 
amined   by   the  Magistrate  and  by  Counsel,  and  received  no  caution  against 
criminating  himself.    Subsequently  he  refused  to  give  CTidence  on  the  trial  of  B,  and 
the  other  prisoners,  he  was  arrested  and  tried  for  treason-felony.    His  own  infor- 
mations were  put  in  evidence  against  him,  and  be  was  convicted. 

Held  {distentientiinis  Monahan,  C.  J.,  and  Eboou,  J.,  dubiiante  Fxtzgb- 
BALD,  B.,  as  to  the  first  information),  that  both  informations  were  inadmissible, 
and  that  accordingly  the  conviction  was  erroneous. 

^  Coram  Lbfrot,  C.  J.,  Monahan,  C.  J.,  Keooh  and  O'Bribn,  JJ.,  Fitzoxrald 
and  HuGHBS,  BB.,  Fitzgerald,  J.,  Dxabt,  B.,  and  O'Haoak,  J. 
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himself,  and  witness.     The  information  was  read  over  in  the  pre-  T.  T.  166&. 

seoce   of  the   prisoners   in    charge,    and   the  prisoner  was  then     ^     ^^  ■     / 

re-sworn.     The  prisoner  was  produced  by  some  member  of  the  ^ 

police  force.     He  was  not  in  custody ;  but  a  statement  was  made  to       qillis. 

me  that  he  could  give  evidence  about  the  pike-making.    The  state- 

ment  made  in  his  presence  was,  "  Here  is  the  witness."     He  was 

then  examined  by  witness,  believing  that  he  could  give  evidence  as 

to  pike-making.     Witness  did  not  know  that  he  knew   anything 

of  the  conspiracy.     His  statements  came  out  one  after  another  as 

witness  pursued  the  subject,  finding  that  he  knew  much  more  than 

witness  thought.     Witness  did  not  look  on  him  as  an  informer,  but 

treated  him  as  a  Crown  witness  in  the  ordinary  sense.    No  one  had 

charge  of  him.     He  was  not  in  custody.     Beyond  all  question 

he  was  not.    The  first  step  witness  took  was  to  swear  him.    Ad- 

xmnistered  the  oath  as  a  Magistrate.     His  evidence  affected  all  the 

prisoners,  and  more  particularly   Michael  Moore.     Witness  gave 

him  no  caution  whatsoever.     Did  not  consider  he  would  implicate 

himself.     Did  not  caution  him  on  the  second  occasion.    Witness  did 

consider  him  on  the  second  occasion  in  the  nature  of  an  approver. 

Not  the  slightest  inducement  was  held  out  to  him  on  the  first  or 

second  occasion  by  witness  or  by  any  one  to  his  knowledge. 

Charles  Smith,  one  of  the  G  division  of  police,  examined. — 
Went  to  look  for  Moore  at  Francis-street  on  the  26th  of  September, 
and  saw  the  prisoner.  Told  him  I  came  to  make  a  search.  I  said, 
"I  understand  you  have  a  forge."  He  at  once  went  to  a  door  and 
opened  it,  and  admitted  us  to  the  forge.  He  said  he  had  let  the 
forge  to  Michael  Moore,  who  he  knew  was  a  blacksmith,  and  that 
on  the  following  Monday  he  brought  in  three  other  men,  whom 
he  named.  He  told  me  the  way  they  were  making  pikes,  and  how 
they  were  sent  out.  I  left,  and  returned  again  on  the  morning  of 
the  27th.  I  asked  him,  ''  Are  you  willing  to  come  down  and  state 
what  you  stated  to  me  to  my  superintendent '?  He  said  '*  I  am." 
He  thereupon  put  on  his  coat  and  came  along  with  me.  He  did 
that  perfectly  voluntarily.  I  did  not  hold  out  the  slightest  induce- 
ment or  threat  to  make  him  give  evidence.    He  told  me  that  on  one 

occasion  be  carried  fifty  pikes  to  a  man  at  the  corner  of  Mark's- 
voii.  17.  65  L 
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T.  T.  1866.  alley.    He  told  me  he  attended  a  Fenian  meeting  at  a  honse  kept  bj 

i^^^'^*     a  man  named  Phibbs,  at  the  corner  of  Patrick-street.     It  wa3 

^  attended  bj  seventy-five  officers,  amongst  others  Moore.      He  also 

oiLUS.       said  he  was  a  seijeant  in  the  society.     The  next  day,  went  back  and 

asked  him  woald  he  make  the  statement  to  my  superintendent  ?  and 

he  said  he  woald;  and  all  that  was  voluntary  and  withoat  any 

inducement  or  threat  whatsoever.    Went  on  the  5th  of  October  to 

him,  and  told  him  I  came  for  him  to  come  and  hear  his  inf<MinatioiM 

read  over  in  the  presence  of  the  prisoners.     He  at  once  put  on  his 

coat  and  came  along  with  me,  and  he  then  said,  "  If  I  had  to  do  this 

again  I  would  rather  take  'ten  years  than  do  it,  for  my  family  will 

be  ruined  by  it."    I  brought  him  down  to  the  Lower  Castle-yard, 

and  he  then  said  he  would  take  five  years  now  to  get  out  of  it 

Cross-examined. — I  was  in  plain  clothes,  and  so  was  Serjeant 
Clarke.  He  knew  me  perfectly  well,  and  bid  me  good  morning. 
The  conversation  was  going  on  whilst  we  were  searching.  I  asked 
him  some  questions  about  Michael  Moore,  how  he  made  the  pikes. 
Moore  was  in  custody  at  the  time.  To  the  best  of  my  belief,  I  told 
him  Moore  was  in  custody.  Said  it  was  unpleasant  to  search 
his  place,  but  that  I  must  do  my  duty.  I  did  not  go  to  make  an 
arrest.  Prisoner  was  not  in  our  custody.  On  the  27th,  Clarke 
and  I  accompanied  prisoner  to  Superintendent  Ryan,  Lower  Castle- 
yard. 

Mr.  Superintendent  Ryan  examined. — I  brought  Gillis  down  to 
the  Magistrate.  He  came  voluntarily.  I  introduced  him.  I  ne?er 
held  out  any  inducement  or  threat  whatsoever.  I  asked  him  had  he 
any  objection  to  give  information,  and  he  said  not.  I  saw  him  after 
in  prison,  and  said  if  he  would  adhere  to  his  first  information  I 
could  serve  him.  I  did  not  tell  him  that  he  ought  not  to  criminate 
himself,  or  that  what  he  would  say  would  be  used  against  him. 
I  knew  from  his  own  statement  that  he  had  been  implicated  in  the 
conspiracy,  from  his  own  voluntary  statement.  I  then  asked  him 
was  he  willing  to  make  that  statement  before  the  Magistrate,  and  it 
was  to  be  as  a  witness.  He  said  *'  yes."  I  then,  in  the  prisoner's 
presence,  said,  '*Here  is  a  man  named  Gillis,  and  would  yoor 
Worship  hear  what  he  has  to  say,  and  take  his  information'? 
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I  andeistood  him  to  go  before  the  Magistrate  as  a  witness,  and  T.  T.  1866. 
I  have  no  doabt  he  understood  the  same.  ^>-— v — -^ 

At  the  close  of  this  evidence  the  Crown  tendered  in  evidence  the  ^ 

prisoner's  information.    Mr.  BtUi  objected  to  its  reception,  and  we       gillxs. 
allowed  the  information  to  be  read,  reserving  the  propriety  of  our 
doing  8o  for  the  consideration  of  the  Court  of  Criminal  Appeal. 

If  the  information  was  improperly  received,  the  conviction  cannot 

be  sustained.    The  objection  taken  to  the  information  was,  as  being 

made  under  an  expectation  that  prisoner  would  be  taken  as  an 

approver  or  witness;  and,  secondly,  that,  being  on  oath,  he  was 

bound  to  answer  all  questions  put  to  him,  unless  he  said  it  would 

criminate  himself  to  do  so. 

We  refer  to  the  information. 
M^  1866.  William  Ejbooh. 

Copt^  of  InformeUions. 

Police  I>iTi8ion  of  DabHn  Metropolis,        "^  The  information  of  George 

*Q^^ )  Augustine  Frederick  Gillis, 

of  No.  83  Francis-street,  cart  and  dray  maker,  in  said  district,  taken 
before  me,  one  of  the  Magistrates  of  the  Dublin  Police  in  said 
district. 

I,  informant,  being  duly  sworn  upon  oath,  depose  and  say  that : — 
About  four  months  ago  the  man  now  in  custody,  called  Michael 
Moore,  came  to  me  at  the  place  above  mentioned,  and  took  from  me 
the  stable  at  the  rere  of  my  house,  at  the  place  aforesaid,  at  one  shil- 
ling and  sixpence  a-week.  I  knew  he  was  a  blacksmith ;  and  he 
told  me  he  wanted  the  stable  for  a  forge.  I  gave  him  the  key,  and 
he  took  possession  at  once,  and  brought  there  two  vices,  one  bellows, 
one  anvil,  sledge-hammer,  and  smith's  tools.  It  was  some  time  in 
the  middle  of  the  week  he  took  the  stable ;  and  on  the  following 
Monday  he  began  to  work.  On  that  morning  he  brought  four 
assistants,  named  Peter  O'Brien,  John  Moore  (brother  to  Michael 
Moore),  Peter  Kearney,  and  Michael  Cody.  They  commenced  at 
once  making  pike-heads,  and  never  ceased  until  the  Friday  before 
the  Irish  People  newspaper  was  seized.  They  made  from  one  hun- 
dred to  one  hundred  and  twenty  pike-heads  a-week.  We  all  knew 
perfectly  well  that  the  pike-heads  were  for  the  use  of  the  Fenians  in 
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T.  T.  1866.  Ireland.     The  price  of  each  pike-head  was  two  shillings  and  six- 

V— *v- — *     pence.     The  pike-heads  were  removed  in  boxes  of  fifty ;  and  when 

^^  only'two  dozen  were  wanting,  they  would  be  carried  awaj  under  the 

GiLLis.       arm  of  one  of  us.     On  one  occasion  I  brought  fifty  pike-heads,  tied 

up  in  a  cloth,  to  the  public-house  of  a  man  named  Hendrick,  at  the 

corner  of  Mark's-alley  and  Francis-street;  and  I  then   delivered 

them,  by  the  directions  of  Michael  Moore,  to  a  man  whom  I  did  not 

then  know,  but  whom  I  could  recognise  again.     I  sat  a  full  hour 

with  this  man.    We  had  some  drink  together. 

We  had  the  place  so  contrived  that  no  person  could  be  admitted 
without  my  consent.  If  I  did  not  know  the  person  demanding 
admittance,  I  applied  to  Michael  Moore,  or,  in  his  absence,  to  any  of 
the  other  workmen. 

I  know  a  man  called  Captain  Michael  O'Boyle.  On  two  occa- 
sions he  came  into  the  stable  while  the  pikes  were  making.  The 
last  occasion  was  about  three  weeks  ago,  when  I  heard  he  went  to 
the  country.  He  came  there  to  see  Moore,  with  whom  he  was  inti- 
mate ;  and  he  knew  very  well  that  the  pikes  were  making  for  the 
Fenian  movement. 

I  am  acquainted  with  the  Fenian  oath.  It  is  as  follows: — "In 
''  the  presence  of  Almighty  God,  I  do  solemnly  swear  allegiance  to 
"  an  Irish  Republic,  now  virtually  established,  and  to  take  up  anns, 
'*  when  called  upon,  for  its  defence  and  integrity.  I  also  swear 
**  implicit  obedience  to  my  superior  officers.  I  take  this  oath  in  the 
"  spirit  of  a  soldier  of  liberty. — So  help  me  God." 

Several  persons  connected  with  the  Fenian  Society,  whose  names 
I  don't  know,  but  whom  I  could  recognise  again,  visited  the  stable 
where  the  pikes  were  made.  I  could  also  identify  several  of  the 
Brotherhood  who  attended  drill  in  the  drawing-room  of  my  hoiue. 
On  one  occasion  I  was  drilled  myself.  Michael  Murphy  is  the  name 
of  the  man  who  drilled  me.  About  thirty  men  used  to  meet  in  mj 
drawing-room,  drilling.  A  man  named  Michael  Carolan,  a  shoe- 
maker, took  the  drawing-room  from  me  for  the  drilling  purposes. 
The  rent  was  raised  by  subscription  from  the  persons  drilled.  I 
subscribed  among  the  rest.  I  was  a  "  C  in  the  Fenian  Brother- 
hood.   It  signifies  Serjeant.    "  A  "  signifies  Colonel ;  "  B"  signifies 
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Fint  Lieutenant.     I  don't  know  what    stands  for  Captain.     I  T.  T.  1866. 

Crtm,  AppeaL 

know  nothing  of  the  officers,  except  the  man  who  is  immediately     <*    ^      ' 

THE    QUBEN 

ofcr  me.  i,, 

I  remember  yesterday  (Tuesday)  three  weeks,  5th  of  September       QILLIS. 
1865, 1  attended  a  Fenian  meeting  of  Fenian  officers  only,  held  in  a 
public-house  at  the  corner  of  Patrick-street  and  Kevin-street,  kept 
by  a  person  named  Phibbs.     The  meeting  took  place  at  half-past 
eight  o'clock  in  the  evening.     There  were  present  seventy-five 
officers  of  the  Brotherhood,  amongst  whom  I  saw  said  Michael 
Moore,  John  Moore  his  brother,  Captain  O'Boyle,  a  man  named 
Clohissy,  eaid  Michael  Carolan,  and  several  other  persons  whom  I 
could  identify.     There  was  a  man  placed  at  the  door  to  prevent  any 
one  but  Fenians  going  in ;  any  person  unknown  to  the  doorkeeper 
was  asked  who  he  knew  at  the  meeting ;  and  when  that  was  ascer- 
tained to  be  correct,  he  was  admitted.     There  were  speeches  made, 
the  drift  of  which  was,  to  stick  together  and  stay  united,  and  not  to 
flinch  man  to  man. 

The  object  of  the  Fenian  Society  was,  and  is,  to  unite ;  and,  if  a 
rebellion  took  place,  to  assist  in  it,  and  establish  a  Republic^ 

On  Friday,  before  the  arrests  were  made,  and  the  day  previous, 
about  three  hundred  and  seventy  pike-heads  were  removed  from  the  • 
forge.  The  pike  was  similar  to  the  heads  of  the  lances  used  in  her 
Majesty's  army  by  the  Lancer  regiments.  The  spear  was  seven 
inches,  and  the  straps  eighteen  inches :  two  feet  one  inch  altogether. 
I  have  looked  at  the  painted  flag  now  produced.  The  stripes 
represent  the  four  provinces,  and  the  stars  represent  the  thirty-two 
counties  in  Ireland. 

I  saw  with  Michael  Cody,  in  the  forge,  two  six-barrelled  revolver 
pistols. 

On  this  morning  said  John  Moore  came  to  my  workshop,  at  the 
place  first  named,  and  said  to  me,  *'  You  had  a  visit  from  the  gentle- 
man of  the  G,"  meaning  the  detective  officer ;  and  he  asked  me  what 
transpired  between  us.  I  told  him.  He  replied,  **  You  had  no  right 
to  tell  them  anything ;  they  are  only  sifting."  I  told  him  they  knew 
as  much  as  myself.  He  remarked  to  me  that  his  brother  Mike 
would  be  in  a  great  hobble  from  my  information. 
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T.  T»  1866.        The  iron  of  which  the  pike- heads  were  made  was  bonght  at 
v.— >^.^!r*  Parkea'  on  the  Coombe. 

No  one  got  pikes  except  persons  who  represented  themselves  to, 
QILLI8.       and  were  known  by  Michael  Moore  as  Fenian  Centres. 

Sworn  before  me,  27th  September  1865— J.  C.  Stbosgs. 

Infonnant  bound  in  £100  to  prosecute  at  City 
Dublin  Commission  Oyer  and  Terminer. 

Re-sworn  before  me,  2nd  October  1 865 — J.  C.  Stbohoe. 

GeOBOB  GlLLIS. 

Police  District  of  Dublin  Metropolis,        '\  The  further  informadon  of 

^^^ \  George  A.  F.  GUlia,  in  said 

district,  taken  before  me,  one  of  the  Magistrates  of  the  DobL'a 
Police  in  said. district. 

I,  informant,  being  duly  sworn  upon  oath,  depose  and  smy  that— 
I  wish  to  make  two  corrections  in  my  information  of  27th  of  Sep- 
tember last,  which  are^  first,  that  the  Friday  before  they  (Moore  and 
his  companions)  left,  before  the  arrests  were  made,  the  same  number 
of  pike-heads,  about  one  hundred  and  twenty,  instead  of  three  hun- 
dred and  seventy,  were  sent  out.  I  only  saw  one  revolver,  instead 
of  two,  with  Cody,  as  therein  mentioned. — Geobob  Gilus. 

Sworn  2nd  of  October  1865 — J.  C.  Stbonos. 

Cross-examined  by  Mr.  Sidney. — Are  you  a  Fenian  ?    Yes,  sir. 
— ^Do  you  think  you  ought  to  be  in  the  dock  ?    I  don't  know. — How 
long  are  you  a  Fenian  ?    About  five  months. — ^You  were  dragged 
here  ?    I  was  brought  here  by  the  police  for  having  my  place  set. 
-»Are  you  still  a  Fenian  ?    I  always  supported  the  cause. — What 
brought  you  here  ?    Two  of  the  detectives  dragged  me  here. — ^When ' 
were  you  arrested?    I  don't  know;  the  gentlemen  here  can  telL — 
What's  a  Republic  ?    Independence  of  the  country  against  Crown 
and  Constitution. — That  flag  represents  the  provinces  and  thirty- 
two  counties  ?    Yes. — Are  you  in  custody  ?    No. — Where  have  you 
been  since  Thursday  last  ?     I  have  been  working  at  my  own  place. 
-7-How  much  do  you  expect  for  this  job?    I  swear  I  expect  no- 
thing; I  came  to  save  myself. 

Sworn  2nd  of  October  1865 — J.  C.  Stborok. 
Information  of  Nagle,  Latkin,  the  Misses  Mitchell,  SmoUeo, 
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DftWflon  and  Hnghes,  police  officers,  read   in  the  presence  and  T.  T.  1866. 

hearing  of  the  prisoners,  O'Leary,  Luby,  O'Donovan^osso,  O'Con-  pp^ 

nor,  and  O'Keefie;  all  of  whom   were  committed  for  trial,   2nd  ^^^  ^  ^ 

October  1865. — (Signed)  George  Gillis.  on<Li8. 

J.  C.  Stbonob. 

Police  Distnct  of  Dublin  Metropolis,         *!  The  further  information  of 
^^^ )  George  Augustine  Frede- 
rick Gillis,  in  said  district,  taken  before  me,  one  of  the  Magistrates 
of  the  Dublin  police  in  said  district. 

I,  informant,  being  duly  sworn  upon  oath,  depose  and  say  that: — 

I  now  see  and  identify  young  Heyburne.  I  do  not  recognise  that 
man  (Michael  Moore).  I  know  the  detective  man  sitting  in  the 
comer.  I  don't  know  the  names  of  the  men  sitting  either  on  his 
right  or  left.  I  see  the  second  man  from  Doyle  (Michael  0*Boyle). 
I  don't  know  him ;  to  my  knowledge,  I  never  saw  him  before.  I 
know  the  next  man,  Pat  Heyburne ;  but  I  never  gave  any  informa- 
tion against  him,  or  knew  that  he  was  a  Fenian  at  all.  I  don't 
know  any  of  the  other  prisoners  now  present  here — Carey,  Arch- 
deacon, Patrick  Scally,  James  Quigley,  and  John  Fottrell. 

Cross-examined  by  Mr.  Barry, — To  Mr.  Barry. — Did  you  know 
Michael  Moore,  the  blacksmith?  He  was  introduced  to  me^— I 
don't  know  who  introduced  him.  I  knew  a  man  represented  as  his 
brother  John.  I  knew  Captain  O'Boyle :  he  was  introduced  to  me 
by  the  party  represented  as  Moore.  O'Boyle  was  a  thick,  atout, 
gentlemanly-looking  man ;  carried  a  watch.  I  never  visited  Moore 
at  his  residence ;  I  think  I  never  told  anybody  that  I  did.  I  was 
frequently  in  the  stable  with  Moore  after  they  were  making  the 
pikes ;  O'Boyle  was  there  twice.  I  don't  recollect  the  name  of  the 
person  who  introduced  Ijiloore  to  me,  I  got  into  company  with  so 
many  Fenians.  Moore  did  not  tell  me  what  he  wanted  the  place 
for.  I  saw  that  flag  here.  I  painted  one  for  myself.  I  saw  it  in 
picture  shops.  I  did  not  see  one  exactly  like  it.  Mine  was  painted 
more  of  the  red  or  pink  than  the  yellow.  I  put  four  stripes  for  the. 
four  provinces,  and  thirty*two  stars.  John  Moore  did  not  tell  me 
his  brother  was  taken.  I  heard  that  Moore  was  taken.  A  man  I 
always  took  to  be  John  Moore  did  not  come  to  me  until  after  I  was 
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T.  T.  1866.  arrested.    He  said  my  information  had  got  his  brother  into  trooUe; 
\^  .1.^—  I  *  '  I  don't  kno\^  where  this  John  Moore  is  now ;  I  never  saw  him 

^^  since.     He  did  not  say  what  gaol  his  brother  was  in. 

GiLLis.  To  the  Magistrate. — I  went  to  Erne-street  three  or  foar  weeks 

ago.  I  heard  that  a  man  named  Byrne  lived  there.  I  went  there 
for  the  purpose  of  seeing  Michael  Moore.  I  went  to  a  cottage  in 
Erne-street ;  I  think  it  was  No.  19.  The  John  Moore  who  spoke 
to  me  I  heard  lived  in  New-row.  I  never  said  he  lived  on  the 
Coombe.  The  young  man  called  John  Moore  lives,  I  believe,  it 
Warrenmount,  at  the  top  of  New-row,  off  the  Poddle.  I  never  was 
in  his  house. — (Signed)  Georgb  Gillis. 

Sworn  before  me,  5th  of  October  1865^-J.  C.  Strohoe. 

Waters  (with  him  Butt). 

This  case  is  not  identical  with  The  Queen  v.  Johnston  (a).    Tbtt 
\  case  decided  that  certain  answers  given  by  a  prisoner  in  custody,  to 
a  policeman,  in  answer  to  questions  put  by  the  policeman,  witfaoot 
any   previous  warning   or  caution,  were  receivable  in   evidence 
against  the  prisoner  on  the  trial  afterwards.    It  amounts  to  this 
only,  that  the  mere  fact  of  a  policeman  putting  questions  to  s 
prisoner,  without  any  previous  warning,  does  not  constitute  an  in- 
ducement.   But  here  the  facts  do  constitute  such  an  indnoement 
Take  three  answers  of  the  prisoner  in  the  cross-examination  by  Mr. 
Sidney: — "I  was  brought  here  by  the   police."      ''Two  of  the 
detectives  dragged  me  here."     ''  I  expect  nothing ;  I  came  to  stjt 
myself."    These  show  the  prisoner  knew  he  had  somethibg  to  fear 
when  the  policeman  came  to  him.     These  answers  prove  this  mncb, 
that  the  information  was  made  under  the  influence  of  hope.    That 
is  the  first  point.    How  the  hope  was  produced  is  another  question. 
What  the  policeman  said  to  the  prisoner  amounted,  under  the 
circumstances,  to  a  promise  not  to  prosecute  if  he  gave  his  evidenee : 
the  mere  asking  him  to  come  by  the  detectives  amounted  to  this. 
*'  The  admission  of  a  party  as  a  witness  amounts  to  a  promise  oi  i 
recommendation  to  mercy :"  2  Starh,  Evid^  p.  12.    But  The  Q^ue^ 
V.  M^Hugh  (b)  goes  much  farther,  and  is  an  express  authority  for 

(a)  15  Ir.  Com.  Law  Bep.  00.  (6)  7  Cox  Cr.  C.  483. 
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me.    There  are  only  two  points  in  which  it  differs  at  all  from  the  T.  T.  1866. 
present  case.     The  first  is,  that  there  the  prisoner  was  in  custody     *-  -v    ^ 
and  charged  with  an  offence:   here  he  was  not.     Secondly,  there  ^^ 

the  information  was  given  unsolicited:  whereas  here  it  was  given  onxis. 
in  answer  to  a  request  hy  a  person  who,  I  maintain,  was  one  in 
aathority.  Both  are  identical  as  to  the  pcisoner  being  taken  as  an 
approver,  for  Mr.  Stronge  swears  here  that  on  the  second  occasion 
he  regarded  Gillis  as  an  approver.  As  to  the  first  difference,  Gillis 
was  not  in  custody  only  because  he  expressed  to  the  constable  his 
willingness  to  become  an  approver.  The  police  abstaining  from 
arresting  him,  and  knowing  his  promise  to  give  information,  was  a 
sufficient  holding  out  of  inducement.-^[MoNAHAN,  C.  J.  Doe^ 
your  argument  come  to  this: — Suppose  a  man  knows  that  he  is 
a  guilty  accomplice  in  an  offence,  and  comes  to  a  Justice  and  says, 
''I  am  willing  to  give  information."  It  is  quite  certain  that  he 
would  think  that  by  so  doing  he  would  escape  prosecution.  But 
the  question  remains  whether  that,  being  a  hope  inspired  by  him- 
self, would  exclude  his  testimony?] — That  is  Rex  ▼.  Berri* 
gan  (a),  and  the  evidence  was  held  admissible.  But  the  facts  are 
different  here,  and  I  do  not  controvert  Berrigan's  ease.  Here 
Byan  was  previously  aware  of  what  the  man  could  state ;  and  then 
he  comes  and  asks  him  to  give  evidence.  In  The  Queen  v.  Lewis  {b) 
an  examination  of  the  prisoner  was  rejected  in  evidence,  although 
the  prisoner  had  not  been  charged  with  any  offence  at  the  time  she 
signed  the  examination.  So,  in  Rex  v.  Davis  (c).  Rex  v.  Wheely  (d). 
Rex  V.  Owen  (e),  Rex  v.  Bentley  (f).  In  the  note  to  Rex  v.  Zamd  {g) 
two  classes  of  informations  are  distinguished :  first,  the  one  made 
voluntarily ;  and,  secondly,  that  made  with  a  request  to  be  taken  as 
King's  evidence.  The  notice  of  this  question  in  Taylor  is  very 
brief  (see  section  20,  p.  779) ;  he  refers  to  the  cases  I  have  cited, 
and  says  they  cannot  safely  be  relied  on.  That  passage,  however, 
was  considered  in   The  Queen  v.  M^Hugh,  which  followed  these 

(«)  Ir.  Cir.  B.  177.  (6)  6  Car.  &  P.  161. 

(c)  6  Car.  &  P.  177.  (d)  8  Car.  &  P.  250.  * 

(e)  9  Car.  &  P.  238.  (0  6  Car.  &  P.  148. 

(g)  2  Leach  Cr.  L.  559. 
VOL.  17.  66  L 


522  COMMON  LAW  REPORTS. 

T.  T.  1866.  cases.    Bat  in  the  case  on  the  other  side,  Tke  Queen  t.  TiiUy  (a), 
w1vm\I;  *  there  does  not  seem  to  have  been  any  real  question:  the  Judge 
^  says : — "  No  suspicion  attached  to  the  party  at  the  time."    In  7%« 

oiLLis.       King  v.  Bonoell  {b)  a  portion  of  the  evidence  was  rejected  on  the 
grounds  I  urge  here.    In  Rex  ▼.  Dingley  (c)  the  man  was  cautioned 
first,  and  the  examination  was  clearly  his  own  voluntary  act.    The 
reason  for  the  admissibility  of  evidence  of  this  kind  given  in  Taylor 
is,  that  a  man  on  examination  is  not  bound  to  criminate  himself;  he 
must  be  supposed  to  know  the  law,  according  to  the  general  legal 
principle ;  and  so,  answering  questions  that  criminate  him,  must  be 
taken  to  be  his  own  voluntary  act.     That  reasoning  does  not  apply 
here ;  for  Gillis  was  not  brought  here  to  give  evidence  generally, 
and  then  asked,  amongst  others,  questions  that  criminated  himself. 
He    was    brought    here    to    criminate    himself.      If   he  did  not 
criminate  himself  his  evidence  would  have  been  perfectly  worth- 
less    to   Ryan. — [Fitzgbbald,    B.      Is    it    settled    whether   the 
Judge  is  bound  to  tell  the   witness  he  need  not   answer  where 
questions  are  put  likely  to  criminate  him  ?] — There  is  no  manner 
of   doubt    that   if   the  Judge    misdirects    the   witness,  then   his 
answers  cannot  be  given  in  evidence  against  him.     Then,  as  to 
Ryan  being  a  person  in  authority;   he  acts  as  such;  he  asks  the 
man  will  you  give  information.  And  that  is  a  very  different  thing 
from  asking  him  to  become  a  witness.     He  does  not  summon  him 
as  a  witness ;  but  he  comes  and  asks  him  to  give  information,  and 
then  takes  him  off  to  a  Magistrate.     All  the  facts  show  that  he 
acted  as  if  he  had  authority  to  make  terms  with  Gillis,  and  that 
he  gave  Gillis  the  idea  that  he  was  making  terms  with  him.    The 
question  whether  inducement  was  held  out  or  not  must  be  de- 
termined by  the  Court  or  by  a  Jury  on  all  the  facts  of  the  case. 

Heron  (with  him  Wahh\  for  the  Crown. 

In  all  the  cases  where  the  Judges  have  expressed  themseWes 
against  receiving  evidence  of  this  kind,  the  prisoner  was  in  actual 
custody.    Three  of  the  cases  cited  on  the  other  side  are  all  decided 

(a)  5  Car.  &  P.  530.  (6)  Car.  ft  Mtnh.  504. 

(c)  1  C.  &  K.  637. 
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by  Baron  Garney — Rex  ▼.  Lewis  (a)^  Rex  ▼.  Davie  (b),  and  Rex  v.  T.  T.  1866. 
Owen(c).    In  Rex  v.  ffamwarth(d)  we  have  a  decision  i>7  Mr.     ^—  ■»,    ■/ 

THE    OUESST 

JasUce  Parke  exactly  the  other  way.  Rex  v.  Tubby  (e);  Rex  v.  Bri-  ^^ 

neliffj ;  Rex  v.  Chidley  (g) — [Lefbot,  C.  J.  In  that  case  the  witness  gillis. 
came  forward  voluntarily  to  exculpate  Chidley ;  that  makes  all  the 
difierence.] — Anonymous  case  (A).  All  these  show  that  Baron  Gur- 
ney's  opinion  was  not  shared  by  the  other  Judges.  Now  as  to 
depositions  before  a  Coroner: — In  3  Russ.  Cr^  p.  416,  Mr. 
Greaves  states — ^'A  difference  of  opinion  exists  as  to  whether 
"the  examinations  of  a  person  on  oath  as  a  witness  before  the 
"  Coroner  can  be  admissible  in  evidence  against  such  a  person  on  his 
"trial  afterwards."  In  Rex  v.  Owen  there  are  two  conflicting 
decisions — one  by  Baron  Gurney  and  one  by  Mr.  Justice  Wil- 
liams (t).  In  Rex  V.  Chesham  {h)  such  evidence  was  admitted, 
and  the  prisoner  was  convicted  and  executed.  Mr.  Greaves^  in 
Russ.^  pp.  411  and  416,  sums  up  the  resufts  of  these  cases. — 
[FiTzosKALD,  J.    Is  there  any  case  where  the  party  has  been 

solicited  to  become  a   Crown   witness,   and  made  the  statement 

•  

under  the  influence  of  that  solicitation  ?] — The  nearest  to  that  is 

Rex  V.  Burley  (/}.  There  it  is  said,  by  breach  of  the  condition  the 
accomplice  forfeits  his  claim  to  favour,  and  is  liable  to  be  tried  and 
convicted  on  his  confession. — [Fitzgerald,  J.  That  is  a  con- 
fession made  previous  to  the  party  becoming  a  witness.  That 
does  not  touch  this  case.  There  is  no  question  here  but  that  what 
he  said  to  the  policeman  might  be  given  in  evidence. — O'Hagan,  J. 
You  cannot  rely  upon  the  breach  of  contract,  to  get  this  in  evidence. 
If  the  party  violates  his  contract,  of  course  the  Crown  may  pro- 
secute him,  but  they  must  prosecute  him  according  to  the  ordinary 
principles  of  law,  and  rely  upon  legal  evidence  for  his  conviction. 
The  case  of  Rex  v.   Gabbeti  (m)  is  one  of  importance  as  to  a 

(a)  6  Car.  &  P.  161 .  (6)  6  Car.  A  P.  177. 

(c)  9  Car.  &P.  83.  (d)  4  Car.  &  P.  254. 

(e)  5  Car.  &P.  530.  00  4  C.  Cr.  C.  402. 

(g)  8  C.  Cr.  C.  365.  (A)  4  Car.  &  P.  255. 

(0  9  Car.  &  P.  83.  (*)  1  Bnaa.  418. . 

(0  28taik.  13.  ("•)  1  I>e&-  Cr.  C.23& 
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T.  T.  1866.  witness  being  compelled  to  criminate  himself.]— The  foundation  of 
^-  ■'»■    * '  the  rule  for  excluding  evidence  in  these  cases  is,  that  the  partj 
^^  might  be  tempted  from  hope  or  fear  to  state  what  was  not  true. 

GiLUS.       Now  that  does  not  apply  to  this  confession,  for  Gillis  had  already 
made  the  statement  to  the  policeman :  JRex  v.  Court  (a).     Then  I 
come  again  to  the  case  in  Siarkie,  and  demand  why  the  Crown 
should  not  have  the  benefit  of  the  breach  of  the  condition. — [Fm- 
GBBALD,  B.    There  is  nothing  here  to  show  that  he  broke  the 
condition.] — Nor  to  show  that  the  Crown  promised  not  to  pro- 
secute.— [Fitzgerald,  B.      Suppose  we  do  not  go  the  length  of 
saying  there  was  any  promise  held  out  ?] — ^But  was  the  man  to  be  in 
any  way  the  better  for  doing  it?     Was  he  under  the  influence  of 
hope?— [O'Hagan,  J.    Mr.  Stronge  states  that,  on  the  second  oc- 
casion, he  regarded  this  man  as  an  approver.] — His  regarding  him 
as  an  approver,  and  his  not  giving  him  any  caution,  conveys  to  aa 
ordinary  understanding  that  whatever  the  man  said  could  not  iDJnre 
him. — [Reads  Mr.  Stronge's  evidence  from  the  case.] — Here  there 
is  no  objection  taken   by  the   witness ;  he  must  be  supposed  to 
answer    voluntarily. — [Fitzgerald,   B.      No  doubt  that  is  the 
technical  answer  in  Rex  v.  GabbeU.    But  is  it  not  presdng  it  to 
an  enormous  length  to  say  that  a  Magistrate  may  go  on  asking 
a  witness  questions  which  may  criminate  himself,  and  never  gi? ing 
him  a  caution  ?   If  the  man  was  in  custody,  he  ought  clearly  to  have 
received  a  caution.    Why  should  he  not  as  the  case  stands?— 
Lbvrot,  C.  J.    Mr.  Stronge  believed  nothing  he  said  could  injure 
him,  as  he  was  really  a  Crown  witness.    He  dealt  with*  him  as  an 
informer. — ^Hughes,  B.    Is  it  not  a  fair  test  of  the  influence  under 
which  the  prisoner  gave  his  evidence,  to  inquire  what  became  of  him 
afterwards,  when  he  refused  to  support  it  ?]. 

WaUh. 

The  inducement  to  exclude  the  confession  must  be  held  out  by 
some  person  in  authority.  That  is,  there  must  be  some  charge 
against  the  person.  There  must  be  some  prosecution  either 
threatened,  or  expected,  or  pending.    The  meaning  of  a  person  is 

(a)7Cr.&P.  486. 
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aothority  is  this — a  person  wbo  may  have  some  influence  over  an  T.  T.  1866. 
aDticipated   or  pending  prosecution.      That   is  settled   in   a  case       .-1.^.^^ 
referred    to    in   3  Russ-^  p.  394,   where   a  woman  charged  with  ^ 

child-murder    confessed  to  her   mistress,   and  it  was   ruled    that       gillis. 
the  mistress  was  not  a  person  in   authority  within  the   meaning 
of  the  role.     We  must  recollect  this  information  is  not  the  entire 
ease  against  the  prisoner.    It  is  his  own  admissions  that  make  a 
complete   case   against  him.      Except-  for  some  isolated  fact  the 
statement  did  not  necessarily  implicate  the  prisoner  at  all  before  Mr. 
Stronge  questioned  him.    If  it  was  described,  for  instance,  as  a 
simple  statement  of  his  own,  made  at  a  particular  time  and  place, 
just  as  consistent  with  his  innocence  as  his  guilt,  could  it  afterwards 
be  used  against  him,  with  other  matters,  to  procure  conyiction  ?    If 
it  could,  the  extent  to  which  the  statement  goes  cannot  be  legiti- 
mately  used  to   prevent   its  reception.     He  cannot,   by  his  own 
statement,  render    his    information   inadmissible.      The   mere  ex- 
pectation of  being  taken  as  Queen's  evidence  will  not  render  the 
information  inadmissible.  There  was  nothing  to  show  the  Magistrate 
that  this  man  was  a  Fenian  until  his  own  statement  was  made.     I 
cannot  find  any  definite  decision  as  to  the  duty  of  the  Judge  to  give 
a  caution.     It  was  done  in  Lord  Cardigan's  trial,  and  it  is  dis- 
cussed in  Rex  v.  Rednaugh  (a).  In  Mr.  Baron  Gurney's  decisions  the 
prisoners  were  committed  on  the  spot,  immediately  after  giving  their 
evidence ;  and  in  one  of  those  cases,  Rex  v.  Owen  (5),  his  decision 
is  expressly  over-ruled. 

Another  matter  urged  on  the  other  side  is,  that  the  prisoner  is  to 
be  lo<^ed  upon  as  an  accomplice— that  this  is  the  case  of  a  person  to 
be  taken  as  an  accomplice.  It  is  settled  law  that,  once  the  officers  of 
ihe  Crown  take  a  particular  course  in  administering  justice,  that 
coarse  cannot  be  sifted,  criticised,  or  inquired  into  in  a  public  Court 
of  Justice.  Yon  cannot  ask  an  informer  how  he  got  particular 
knowledge ;  you  cannot  ask  a  policeman  how  he  made  his  inqui- 
ries. The  administration  of  justice  would  be  perfectly  impossible  if 
snch  inqniries  wefe  permitted.  The  Court  must  presume  that  what 
was  done  was  properly  done. —  [Fitzqebald,  B.     We  have  no- 

(a)  10£xch.6a  (6)  9  C.  &  P.  83,  and  t6ul 28a 
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T.  T.  1866.  thing  to  do  with  it  one  way  or  the  other.] — And  my  argument  10 
Sm    ^'     /      this — if  this  man  was  an  approver,  who  promised  to  give  evidence, 
^^  and  then  refused  to  give  it,  his  deposition  would  be  plainly,  on 

QitLis.       authority,  admissible  against  him.    Now,  how  does  that  element  of 
having  refused  to  perform  the  obligation  on  which  he  was  accepted 
as    an    approver — how    does    it    come    before    the    Court?      In 
Rex  V.  BurUy{a)  the  reasonable    inference  appears  to   be  that 
what  was   given  in  evidence  against  the  prisoner  was  a  depo- 
sition he  had   made.    If  it  was  a  confession  not  on  oath,  it  is 
a  more  favourable    authority  for  me  than    if   it  was  on  oath; 
for  it  is  quite  plain  that  if  the  admission  was  made  in  the  hope 
of  beingjadmitted  as  an  approver,  and  after  the  promise  that  he 
would  be  received  as  an  approver,  it  is  the  ordinary  confession  made 
by  a  person  in  custody ;  it  is  perfectly  plain  that,  but  for  the  element 
that  he  afterwards  refused  to  carry  out  the  duty  of  an  approrer, 
by  giving  the  evidence,  it  would  be  excluded. — [Fitzgeraxd,  B. 
Surely,  if  that  be  so,  it  must  be  proved  that  he  refused  to  give 
the  evidence.] — The  doctrine  of  a  modem  accomplice  is  a  substi- 
tution for  the  old  principle  of  approver. — [Fitzgebald,  B.,  referred 
to  The  King  v.  Rudd  (a),  decided  by  Lord  Mansfield,  and  in  which 
a  confession  seemed  to  be  treated  as  inadmissible.] — The  question 
is,  whether  the  modern  practice  of  receiving  informers  is  not  in  some 
respects  a  substitution  for  the  system  of  approvement;  namely,  that 
a  man  is  not,  allowed  to  become  an  approver  except  on  an  implied 
understanding,  honestly  carried  out,  that  he  would  convict  his  co- 
criminals  :  2  Halcy  PL  Cr,^  p.  226 ;  Rex  v.   Warriekshall{b).'~ 
[Fitzgerald,  B.    Are  there  not  two  questions  for  us  ? — first,  the 
state  of  the  man's  own  mind ;  was  he  under  the  influence  of  hope  or 
under  the  influence  of  fear  ?     And  then,  if  he  was,  was  that  indoced 
or  occasioned,  if  not  by  express  words,  at  least  by  conduct  and  acts 
by  a  person  in  authority  ?] — The  right  inquiry  is  not  whether  the 
effect  was  produced  in  the  man's  mind ;  but,  was  what  was  done 
reasonably  calculated  to  produce  it?  and  that  involves  the  consi- 
deration of  what  was  done.    The  mere  existence  of  a  hope,  witboot 

(a)  2  St.  T.  13.  (6)  1  Leach  Cr.  Caa.  Ua 

(c)  Lea6h,  263. 


COMMON   LAW  REPORTS.  527 

something  reasonably  to  excite  it,  would  operate  in  every  case  of  an  T.  T.  1666. 

Critn,  Appeal* 

aceompuce.  ^>^-v-  »^ 

THE    QUEEN 

Upon  the  whole,  therefore,  on  either  of  two  principles,  this  con-  ^^ 

fession  ought  to  be  received:   first,  taking  this  man  to  be  an       gillis. 
accomplice,  the  Court  must  assume  that  he  was  rightly  put  on 
his  trial;  and  next,  that  being  an  approver,  once  you  assume  he 
is  properly  put  on  his  trial,  the  consequence  of  that  is,  that  he  is 
jast  in  the  same  position  as  an  approver  would  be  in  old  times,  and 
liable  to  have  his  own  admissions  given  in  evidence  against  him. 
That  of  course  assumes  the  argument  on  the  other  side  to  be  well 
founded, — that  is,  that  you  are  to  reject  this  deposition  and  its 
admissions,  as  being  made  under  the  influence  of  a  hope  or  a  threat 
held  out  by  a  person  in  authority.     As  to  that,  there  is  no  evidence 
of  it.    Further,  there  could  not  be  any ;  for  this  man  was  not  in 
custody ;  there  was  no  charge  against  him ;  and  therefore,  within 
the  class  of  authorities  referred  to,  there  was  no  person  here  who 
had  authority  to  influence  this  man.    The  hope  in  the  man's  own 
mind,  created  by  himself,  is  to  be  distinguished  from  the  inducement 
held  out  by  a  person  in  authority  over  him.      There  being  no 
CQBtody,  there  can  be  no  confession  to  be  excluded  on  the  points 
raised  on  the  other  side. 

Buti  in  reply. 

The  real  question  is  this — is  the  mere  fact  of  a  police  con- 
stable, engaged  in  getting  up  prosecutions  against  others,  saying  to  a 
person  who  acknowledged  his  complicity  in  the  crime, ''  Cown  down, 
&Qd  give  information  as  a  witness  before  a  Magistrate,"  such  an 
inducement  as  makes  the  evidence  inadmissible  afterwards  against 
bim?  The  mere  fact  of  directing  a  man  to  be  a  witness  against 
others,  not  an  ordinary  witness,  as  has  been  said  on  the  other 
side,  for  he  was  not  an  ordinary  witness,  but  asking  him  to  crimi- 
oate  himself  and  others,  was  an  implied  inducement ;  a  promise  held 
OQt  that  the  man  would  be  taken  as  Queen's  evidence,  carrying  of 
i)6cessity  to  the  man's  mind  the  assurance  that  he  was  safe  in  any 
confession  that  he  made.  It  is  not  necessary  for  me  to  consider 
Baron  Gjomefs  decisions.    He  was  of  opinion  that  the  mere  fact 
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T.  T.  1865.  of  a  man  being  examined,  as  an  accomplice,  on  his  oath,  excluded 
^ — 1-v— -^  '  ^hftt  evidence  against  him  on  a  criminal  trial.    On  the  one  hand,  it 
is  said,  the  moment  a  witness  comes  as  a  witness  he  is  under  the 
GILLI8.       obligation  to  tell  the  truth,  and  under  compnlsion  to  tell  the  truth ; 
and  the  ground  of  the  rule  is  this,  that  British  law  will  not  tolerate 
the  extorting  of  evidence  from  a  man  against  himself;  it  is  not 
merely  the  danger  of  getting  a  false  confession ;  but  for  the  sake 
of  maintaining  the  great  principle  of  British  law  intact,  since  tor- 
ture was  abolished,  of  not  suffering  any  evidence  to  be  extorted 
firom  a  man   to  procure    his    own    conviction.      Bat  it  is  said 
it  is  not  so  unjust.    You  are  presumed  to  know  the  law;  you 
must  protect  yourself;  there  is  no  compulsion  to  criminate  your- 
self.    The    only   use  of  this  statement  being  made  on  oath  is 
this, — ^the  statement,   being  made   on  oath,  as  a  witness   against 
others,  in  its  very  essence  carries  with  it  the  presumption  that  be 
was  a  witness,  and  therefore  had  the  promise  of  security.    Thit 
is  the  only  reason.     It  is  not  the  fact  of  its  being  sworn  or  not  that 
gives  it  value,  but  the  fact  that  it  is  made  in  a  judicial  proceediog 
where  he  is  actually  admitted  as  a  witness.     The  object  of  the  role 
is,  not  to  control  prisoners,  but  to  control  persons  in  authority.    1 
admit  that   we   have  not  a  right  to  inquire  why  the  Atroroey* 
General  put  him  on  his  trial ;  but  then  there  may  be  a  great  many 
reasons  why  the  Attorney-General  should  put  him  on  trial,  even 
although  he  may  have  been  perfectly  willing  to  come  forward  and 
give  evidence.    Suppose  it  was  discovered  that  part  of  the  confes- 
sion falsely  accused  persons.    If  it  is  receivable,  it  is  receivable  if  he 
kept  his  promise ;  if  it  is  not  receivable,  it  ought  to  be  rejected 
whether  he  broke  his  promise  or  not.     The  moment  the  man  con- 
fessed he  was  a  traitor,  it  was  the  duty  of  the  constable  to  arrest 
him ;  from  that  moment  the  constable  had  authority  over  him ;  and 
the  inducement  therefore  held  out  by  the  constable,  or  rather  by  the 
superintendent  to  whom  he  was  brought,  was  an  inducement  held 
out  by  a  person  in  authority.    In  The  King  v.  BurUy^  no  sospicion 
attached  to  the  party.     Here,  not  only  was  there  suspicion,  bot  the 
strongest  proof  of  guilt  on  his  own  confession.     In  that  ease  the 
Judge  said  there  was  no  charge  made.    Here,  there  was  a  ehaine 
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made  by  the  man  himself — ^it  matters  not  who  makes  the  charge;  T.  T.  1866* 
and  from  the  moment  Mr.  Ryan  knew  that  this  charge  was  made,  he     ^— -v     ^ 
became  a  person  in  authority  over  him.   How  can  it  alter  it  because  ^^ 

the  charge  was  made  by  himself?     I  say  it  is  just  as  strong  as  if  a       gillis. 
person  came  in  from  the  street,  and  said,  '*  I  know  this  man  to  be  a 
Fenian."     That  would  give  Mr.  Ryan  authority ;  but  when  he  came 
himself  and  said,  "I  am  a  Fenian,"  probably  it  makes  the  case  even 
stronger.     The  Law  of  Approvement  has  nothing  to  do  with  it. 
The  Law  of  Approvement  was  a  very  peculiar  one.     In  old  times 
the  first  step  was,  the  party  came  in,  and  pleaded  **  guilty."     When 
asked  why  sentence  should  not  be  passed,  then  he  interposed,  with 
the  assent  of  the  Crown,  and  undertook  to  convict  an  accomplice. 
•There  was  then  a  prosecution  of  *'  appeal,"  and  the  man  was  consi- 
dered to  have  done  a  service  to  the  State,  if  in  that  prosecution  he 
convicted  an  accomplice  in  guilt,  and  he  was  let  go. — [Mr.  fVaish* 
He  was  hanged  if  he  did  not  succeed. — Fitzgeuald,  J. — He  had 
an  absolute  right  to  a  pardon  if  he  succeeded.] — If  he  succeeded 
on  "appeal"  he   had.     He  had  the  absolute  right  to  bring  the 
appeal ;   and   it  was  nothing  more  than   a  private   prosecution ; 
and,  if  he  convicted  the  party,  he  was  relieved  from  the  indict- 
ment  and  sentence  against  himself.     The  question  of  inducement 
is  wholly  distinct  from   that  of  being  in  custody.     There  may 
be  particular  cases  where  men,  being  in  custody,  the  custody  is 
so  essential  element ;  but,  where  it  is  a  mere  question  of  induce- 
ment— of  tampering  with  a  man-^then  his  being  in  custody  or 
not  does  not  make  the  slightest  difference.      The  prisoner  was 
bound  over  to  prosecute  on  the  27th  of  September;  and  that  binding 
of  him  over  makes  it  impossible  to  say  that  he  was  not  received  as 
King's  evidence,  having  regard  to  the  fact  that  he  had  disclosed 
that  he  was  himself  an  accomplice. — [Fitzgerald,  B.    If  it  was  a 
perfectly  voluntary  binding  over,   that  does  not  alter  it.]  —The 
Magistrate  binds  you  over  to  prosecute.     That  is  an  absolute  decla- 
ration on  your  part,  as  well  as  on  the  part  of  those  in  authority, 
that  you  are  to  be  as  a  witness.      The  binding  over  of  the  27th 
of  September  was  a  distinct  declaration  that  the  man  was  not  merely 

giving  evidence  then,  but  that  it  was  intended  to  use  him  at  the 
VOL.  17  67  L 
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T.  T.  1866.  trial  as  a  witness. — [Fitzgerald,  B.    If  it  was  TolaDtary,  was  it 

v^ ' '   not  all  right  ?] — That  it  was  a  statement  that  they  intend  to  prodace 

^  him  on  the  trial,  and  from  that  moment  he  was  accepted  as  King's 

oiLus.       evidence. — [Fitzgerald,  B.    Why  more  than  in  the  case  of  any 
other  man,  who,  having  made  a  voluntary  statement  before  a  Magis- 
trate, is  bound  over  by  the  Magistrate,  in  the  ordinary  discharge  of 
his  duty?] — '*  Voluntary  "  is  not  exactly  the  accurate  word  to  apply, 
if  he  makes  it  in  the  hope  of  protecting  himself.     I  put  it  on  the 
natural  effect  of  producing  a  man  as  evidence  for  the  Crown.    If  a 
man  comes  to  the  Crown  Solicitor,  and  says,  "  If  such  a  man  is  pro- 
"  secuted  for  murder,  I  am  ready  to  come  on  the  table  and  give 
«  evidence,"  and  nothing  more  is  said,  and  the  Attorney-General  then 
examines  him  as  a  witness,  the  evidence  given  at  the  trial  is  clesrlj* 
given  under  such  an  inducement  as  to  render  it  impossible  that  it 
could  be  used  afterwards  against  himself.    Well,  here  the  man  is 
bound  over  to  prosecute,  with  a  perfect  knowledge  on  the  part  of 
those  binding  him  over  that  his  evidence  implicates  himself,  and 
that,  if  that  evidence  is  to  be  given  at  all,  it  is  to  be  given  as  the 
evidence  of  an  approver ;  the  calling  of  the  man  not  being  his  own 
act,  but  that  of  the  Attorney-General,  who  would  call  him,  know- 
ing that  his  evidence  must  convict  himself,  that  mere  calling  is 
holding  out  such  an  inducement  as  to  prevent  the  evidence  being 
used.     The  man  may  charge  himself,  it  is  true,  by  his  own  volan- 
tary  statement ;   but  from    the    moment  he  is  accepted  by  the 
Attorney-General  as  King's  evidence,  the  statement  against  himself 
is  excluded.     By  binding  him  over,  they  have  by  these  acts  implied 
the  promise.     He  was  bound  over  on  the  27th  of  September ;  and 
on  the  2nd  of  October  he  comes  up  again,  makes  an  additional 
statement,  and  is  re-sworn  to  it.    There  was  then  the  most  distinct 
understanding  between   him  and  the  Attorney-General,  and  (he 
police,  that  he  would  be  used  as  a  witness  on  the  trial.     Supposing 
the  information  of  the  27th  of  September  to  be  perfectly  admissible, 
and  to  be  a  perfectly  voluntary  statement  made  by  him  before  the 
Magistrate,  subject  to  the  point  Baron  Gurney  raised,  and  which  I 
do  not  at  all  give  up,  then  that  information  might  be  received ;  bat 
the  moment  you  bound  him  over  on  the  information  the  next  time 
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yon  make  a  declaration  to  him  that  he  is  a  Crown  witness,  which  I  T.  T.  1866. 

submit  would  imply  an  inducement  sufficient  to  make  in  future  his  %»^vf -?  * 

evidence  against  himself  inadmissible.  ^ 

Cur»  adv.  vult.  r^wr/xo 


O'Hagan,  J. 

This  is  a  case  reserved  by  my  Brothers  Keogh  and  Fitzgerald,  June  7. 
from  the  recent  Special  Commission  for  the  city  of  Dublin.  I  shall 
state  the  evidence,  on  which  the  question  for  our  decision  arises, 
from  the  report  of  my  Brother  Keogh. — [See  case  in  statement.] — 
For  the  clearer  understanding  of  my  judgment,  I  may  say,  at 
ooce,  that  it  will  proceed  mainly  on  a  consideration  of  the  first 
of  the  objections  stated  by  the  learned  Judge.  I  do  not  think, 
that  the  mere  fact  of  the  information  having  been  on  oath  would 
have  rendered  it  inadmissible,  if  it  had  been  made  voluntarily  and 
spontaneously  and  without  any  manner  of  inducement  of  hope 
or  fear.  In  my  view,  the  whole  question  hangs  on  the  objection, 
that  it  was  made  under  the  expectation  that  the  prisoner  would  be 
accepted  as  J  an  approve  -,  and  so  relieved  from  the  penal  conse- 
qoencesW  his  guilt. 

Very  many  cases  have  been  cited  for  the  prisoner  and  for  the 
Crown,  but  I  do  not  embarrass  myself  by  the  consideration  of  them, 
individually ;  they  all  result  in,  or  are  entirely  consistent  with,  the 
doctrine,  which  I  take  to  be  one  of  the  honourable  characteristics  of 
oar  law,  that  a  self-criminating  statement  cannot  be  made  evidence 
against  *a  prisoner,  if  he  has  made  it  under  any  influence  of 
hope  of  advantage,  or  fear  of  injury.  The  principle  has  been 
expressed  authoritatively: — "A  confession  is  not  admissible,  un- 
'Mess  it  be  made  freely,  voluntarily,  and  not  under  the  influence 
"of  promises  or  threats.  .  .  .  A  confession  forced  from  the  mind, 
'*by  the  flattery  of  hope  or  the  torture  of  fear,  comes  in  so  ques- 
"tionable  a  shape  that  no  weight  ought  to  be  given  to  it  "(a).  It 
is  to  be  added,  as  a  qualification  of  this  principle,  that  the  inter- 
vention of  some  "  person  in  authority*'  holding  out  some  inducement, 
in  the  way  of  threat  or  promise,  is  said  by  Patteson,  J.,  in  Regina 

(a)  2  L.  C.  C.  122. 
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T.'T.  1866.  ▼.  Taylor  {a)f  professing  to  give  the  geDeral  view  of  the  Judges, 
n  .    ppea .  ^  ^  necessary  to  render  a  confession  inadmissible  in  evidence.    On 
^     '     this  point  there  seems,  notwithstanding  that  statement,  to  have  been 
OILLIS.       a  good  deal  of  difference  of  opinion,  some  of  the  Judges  holding,  ac- 
cording to  Lord  Wensleydale,  that  a  confession  is  not  receivable  after 
inducement,  even  from  a  person  not  in  anthoritj :  Rex  v.  Spencer 
and  another  (6).    But  it  appears  to  me,  that,  in  either  view  of  the 
law,  the  informations  received  in  the  present  case  were  inadmissible 
in  evidence ;  and  I  do  not,  therefore,  pause  to  consider  the  groands 
of  the  controversy. 

I  put  the  question  thus : — ^Was  the  prisoner  induced,  by  a  person 
in  authority,  to  make  the  information  criminating  himself,  on  which 
the  Grown  has  relied,  by  the  hope  of  obtaining  the  immunity 
of  an  approver  ?  I  think  he  was ;  and  that  the  informations  were, 
therefore,  improperly  submitted  to  the  jury;  and,  I  confess,  I 
should  have  no  doubt  whatever  in  this  matter,  but  for  the  high 
respeot  in  which  I  hold  the  judgment  of  some  of  my  Brethren 
who  differ  from  me,  and,  I  i)elieve,  from  the  majority  of  the  Court 

This  was  the  prisoner's  position  when  he  made  the  information  :— 
The  police  came  to  his  forge,  and,  of  his  own  accord  and  volun- 
tarily, he  stated  that  he  had  let  it  to  Michael  Moore,  a  blacksmith, 
and  that  pikes  were  made  in  it ;  that  he  had  attended  a  Feaisa 
meeting  at  which  there  were  seventy-five  officers ;  and  that  be  wu 
*'  a  Serjeant  in  the  society/'  All  this  he  said,  without  any  induce- 
ment  whatever,  and  the  statement  was  given  in  evidence  without 
objection,  and  might  have  been  sufficient  of  itself  to  secure  a 
verdict  against  him.  But  the  police  were  not  content  with  his 
single  conviction ;  and,  having  heard  the  confession  of  his  guilt, 
the  constable  asked  him  to  repeat  it  to  the  superintendent ;  and  the 
superintendent  having  also  heard  it,  asked  him,  if  he  had  any  objec- 
tion to  give  information  before  the  Magistrate,  and  be  a  witness; 
and  he  said  he  had  none.  He  went  before  the  Magistrate  accord- 
ingly, detailed  his  own  complicity  with  the  conspiracy,  and  that  of 
others,  was  interrogated  and  pressed  for  further  evidence,  without 
any  caution,  and  disclosed  fully  the  entire  case  against  himself. 

(a)  8  Gar.  &  F.  784.  («)  7  Car.  &  P.  776. 
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Now,  in  the  first  place,  when  all  this  occurred,  be  was  virtually  T.  T.  1866. 

in  custody ;  he  had  avowed  his  guilt ;  he  was  in  the  power  of  the      v 1-^ ' 

police ;  it  was  their  duty  to  arrest  him ;  and,  if  he  had  refused  to  give 

evidence,  they  would,  undoubtedly,  have  done  so.   In  the  next  place,      qillis. 

he  was  solicited  so  to  give  evidence,  by  a  person  having  authority 

instantly  to  arrest  him,  and  give  him  up  to  justice,  if  he  hesitated  to 

swear  against  his  confederates  ;  and,  finally,  can  there  be  any  doubt 

that  he  became  a  witness — a  Crown  witness — with  the  hope  and  in 

the  reasonable  expectation  that  he  would  escape  punishment,  in 

consideration  of  bis  accepted  service  of  procuring  the  conviction  of 

others,   by  the  very  testimony  which  has  been   used  to  convict 

himself?     If  this  was  so,  and  I  can  see  no  ground  for  doubting  any 

one  of  the  allegations  I  have  made,  then  the  prisoner  made  his 

admission,  under  the  inducement  of  hope,  administered  by  a  person 

in  authority ;  and  that  admission,  procured  in  that  wsy,  is  not,  in 

my  opinion,   receivable  in   evidence  against  him,  whatever  may 

have  been  his  subsequent  conduct,  or  however  much  the  Crown 

may  have  reason  to  complain  that  he   did  not  fulfil  his  contract 

and  depose,  before  a  jury,  against  bis  fellow  conspirators. 

But,  there  is  more  in  this  case.    In  the  prisoner's  further  infor- 
mation, sworn  on  the  27th  of  September  1865,  and  given  in  evi- 
dence, he  is  asked,  on  cross-examination,  '*  What  brought  you  here"? 
And  he  answers,  '^  Two  of  the  detectives  dragged  me  here."  And  he 
is  further  asked,  *'  How  much  do  you  expect  for  this  job  ?"    And 
be  answers,  **  I  swear  I  expect  nothing ;  I  came  to  save  myself." 
These  replies  indicate,  clearly  enough,  his  conception  of  his  position 
as  a  person  in  the  power  of  the  police,  and  the  motive  which 
prompted  him  to  make  the  information.    No  doubt,  as  has  been 
argued  at  the  Bar,  we  are  not  bound  to  accept  all  his  statements ; 
bat  we  are  to  consider  how  far  they  are  reliable ;  we  are  to  take 
the  place  of  the  learned  Judges,  who  presided  at  the  trial,  and   - 
determine,  fairly,  as  to  the  nature  of  the  influences  which  ope- 
rated on   his  mind  and  the  result  which  they  produced.     For 
myself,  I  have  no  doubt  whatever  that  he  told  the  simple  truth 
when  he  said,  that  his  object  was  *'  to  save  himself;"  and  I  have 
u  little,  that  he  expected  to  accomplish  that  object,  because  he  had 


534  COMMON  LAW  REPORTS. 

T.  T.  1866.  been  solicited  by  the  superintendent  to  become  a  Crown  witness  or 

Crim.  Appeal. 
• — -V '      approver,  with  all  the  implied  and   well-understood    security  and 

THE    QUEEN 

y^  privileges  of  that  position.     And  if  I  had  any  doubt  on  the  point, 

G1LLIS.       it  would  be  removed  by  Mr.  Stronge,  the  Chief  Magistrate,  who 
swore,  that  although,  at  first,  he  was  treated  as  a  witness,  in  the 
ordinary  sense,  on  the  occasion  of  making  his  second  information, 
he  was  considered  and  dealt  with  *'  in  the  nature  of  an  approver." 
The  Magistrate  gave  him  "  no  caution  whatever/'  whilst  he  was 
criminating  himself,  in  reply  to  the  questions  put  to  him  from  the 
Bench.     And  the  prisoner  was  not  cautioned,  because  the  Magis- 
trate "  did  not  consider  he  would  implicate  himself;"  manifestly,  on 
the  single  ground,  that  the  evidence  he  gave  of  his  own  guilt  coald 
not  be  used  against  him,  because  he  was  an  approver.      So  that^ 
we  have  not  only  the  prisoner's  own  declaration  of  his   hope  of 
safety,  suggested  by  the  solicitation  of  the  constable,  but  also  the 
testimony  of  the  Magistrate  that  he,  too,  believed  that  hope  well- 
founded,  and  shaped  his  conduct  on  the  assurance  that  it  was  so. 

Therefore,  it  seems  to  me  that  the  information  should  not  have 
been  received ;  because  it  was  made  under  the  implied  promise,  and 
the  consequent  expectation,  that  it  would  secure  the  prisoner's 
escape  from  punishment.  I  do  not  ground  this  opinion  merely 
on  his  hope.  It  was  fairly  argued,  that  a  confession  is  not  inad- 
missible, because  the  maker  of  it  forms  and  acts  upon  such  a  hope. 
But  when  the  hope  is  the  reasonable  result  of  a  communication  from 
a  person  in  authority,  as  I  take  the  superintendent  clearly  to  hate 
been,  the  confession  which  follows  is  not,  in  my  judgment,  re- 
ceivable. Neither  would  I  be  understood  as  resting  on  the  decisions 
of  Baron  Gurney — Rex  v.  Lewis  (a)  ;  Bex  v.  Owen  (6)— and  of 
some  other  'Judges  which  appear  to  have  proceeded  on  the  principle 
that  a  deposition  made  upon  oath,  when  the  witness  had  been  sworn 
to  tell  the  whole  truth,  cannot  be  admitted  against  him,  as  he  was 
'•  not,  in  making  it,  an  entirely  voluntary  agent.     I  do  not  think 

that  a  deposition,  so  made,  is  necessarily  inadmissible,  if  it  was 
made  spontaneously  and  without  invitation  or  inducement,  the 
witness  having  a  legal  right  to  refuse  to  criminate  himself.    But, 

(a)  6  Car.  &  P.  177.  W  »  Car.  &  P.  83. 
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we  are  not  bound  to  consider  the  propriety  of  the  decision  to  which  T.  T.  1866. 

Crim,  AppeaL 
I  have  adverted ;  for  we  have  here,  in  my  opinion,  the  additional      • * ' 

THE    QUEEN 

elements  of  invitation  and  inducement  breeding  the  hope  of  benefit,  «^. 

which,  of  themselves,  should  exclude  the  confession.  gillis. 

So,  I  think  the  case  before  us  is  stronger  to  necessitate  its  ex- 
clusion than  that  of  Rex  v.  M^Hugh  {e\  in  which  this  Court  held 
a  deposition  inadmissible.     There,  the  prisoner  was  in  custody,  and 
charged  with  an  offence ;  but  he  was  not  asked  to  become  a  witness, 
although  be  did  become  so,  and  was  so  accepted.     Here,  the  pri- 
soner was  not  actually  arrested,  but  he  was  virtually  so ;  he  was  in 
the  hands  of  the  police,  and  he  knew  that  they  would  put  him  in 
prison  if  he  did  not  become  an  approver.    Here,  he  was  not  formally 
charged  before  a  Magistrate,  but  he  had  charged  himself  on  his  own 
statement,  and  supplied  the  evidence  for  his  own  conviction.     And 
here,  he  gave  his  testimony  at  the  express  tequest   of  those  in 
authority,  and  with  no  imaginable  motive  but  that  of  making  him- 
self safe.     The  reason  for  excluding  the  information  seems  to  me  a 
multo  fortiori^  under  the  circumstances  with  which  we  have  to  deal. 
And  this,  especially,  when  we  remember,  that  whilst  our  law,  for- 
bidding any  man  to  be  entrapped  unwarily  into  a  self-condemnation, 
provides  that,  before  the  examination  of  an  accused  person,  he  shall 
receive  a  solemn  warning  that  he  need  say  nothing  to  criminate 
himself,  but  that,  if  he  choose  to  do  so,  his  evidence  may  be  used 
against  him ;  in  the  case  before  us,  contrariwise,  not  only  wks  no 
caution  given  to  the  prisoner,  although  the  police  knew  that  his 
statement  would  involve  a  clear  admission  of  his  membership  in  a 
treasonable  confederacy,  but  that  admission   was  actually  drawn 
from  him  in  detail,  by  the  searching  interrogatories  of  the  Magis- 
trate.    Such  a  proceeding  would  appear  to  me  to  have  been  quite 
unwarrantable,  save  on  the  supposition  which  Mr.  Stronge  swears 
he  made,  that  the  prisoner  was  ''  in  the  nature  of  an  approver ;"  and 
that  his  testimony  would  not,  therefore,  '*  implicate  himself."     Our 
juridical  system  is  distinguished  from  those  of  many  other  countries, 
in  which,  though  physical  torture  be  abolished,  it  is  thought  fit  and 

(c)  2  Cox  C.  C.  48. 
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T.  T.  1866.  proper  to  extract,  from  an  accused  man,  proof  of  his  own  guilt 

Crim.  AppenL 
, through  judicial  cross-examination.      They  may  do  these  things 

THE     QUEBN 

^^  better  on  the  Continent  of  Europe;  and  I  am  quite  aware  that 

oiLLis.       there  are  plausible  arguments  for  preferring  their  practices  to  ours; 
but,  at  all  eventSi  we  have  never  adopted,  in  modern  times,  and,  for 
mj  own  part,  I  trust  we  never  shall  adopt,  the  plan  of  extorting 
confessions  bj  putting  people,  morally,  to  the  question  '*  ordinary  or 
extraordinary."    In  this  case,  the  course  of  the  Magistrate,  I  repeat, 
was  only  tolerable,  on  the  assumption  that  the  disclosures  which  he 
drew  from  the  prisoner  would  not  be  made  evidence  against  him. 
It  has  been  expressly  ruled,  that  "  A  confession  made  with  a 
"  view  and  under  the  hope  of  being  thereby  permitted  to  turn  King's 
*'  evidence  is  inadmissible :"  HalTs  ease  (a)  ;  3  Russell  on  Crintm, 
p.  373.     But  we  have  been  much  pressed  by  the  argument,  that, 
even  though  they  be  so,  a  prisoner  who,  after  being  accepted  as  an 
approver,  declines  to  give  evidence  against  his  accomplices,  may  be 
tried  and  convicted  on  his  own  confession.     And  to  support  this 
proposition  Rex  v.  Surley  (6)  has  been  relied  on.    I  do  not  think 
that  that  authority  affects  this  case.     It  merely  establishes  that,  if 
the  approver  breaks  his  bargain  with  the  Crown,  he  shall  not  be 
allowed  the  benefit  of  it.      The  witness  and  the  prosecutor  are 
thereupon  relegated  to  their  original  relation  ;  and,  if  the  prosecutor 
can  make  out  his  case  by  legal  evidence,  whether  that  be  evidence 
of  a  confession,  or  any  other,  the  prisoner  must  take  the  coase- 
quences.      But,  the  evidence  for  his  conviction   must   be  legal 
evidence ;  and  the  confession  accepted  against  him  must  have  been 
voluntarily  made,   and  without  the  inducement  of  hope  or  fear. 
That  is  common  sense  and  common  justice ;  and  in  this  way,  the 
authority  is  applicable  here.     The  prisoner  made  a  confession,  in 
the  first  instance,    voluntarily,  upon  no  solicitation  and  with  no 
promise,  express  or  implied,  that  it  would  enable  him,  as  an  ap- 
prover, to  protect  himself.    That  preliminary  confession  was  given 
in  evidence,  without  objection,  at  the  trial ;  and  if  the  case  of  the 
«    Crown  had  stopped  there,  and  the  prisoner  had  been  convicted,  bit 

(a)  2  Leach,  559.  (6)  2  Staric  on  Evid.  IS. 
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conviction  would  have  been  good.     So  much  Rex  v.  Burley  es-  T.  T.  1866^ 

tablishes,  but  nothing  more:   it  in  no  way  justifies  us  in   holding     ^.-^.y '  • 

that  the  information,  subsequently  made,  if  made  under  the  influence  ^ 

of  hope,  suggested  by  a  person  in  authority,  was  properly  admitted.  oillis. 
The  principle  seems  to  me  clear.  An  approver  should  not  be 
allowed  to  escape  because,  on  false  pretences,  he  has  induced  the 
Grown  to  accept  him  in  that  character,  and  afterwards  refused  to 
give  his  testimony ;  but,  on  the  other  hand,  he  is  not  to  be  found 
guilty,  because  he  has  been  an  approver,  on  testimony  which  the 
law  would  declare  inadmissible  against  any  other  accused  person. 

We  have  been  warned,  not  to  establish  a  precedent  which  may 
be  embarrassing  and  injurious  to  the  administration  of  criminal 
justice.  In  my  apprehension,  by  the  rejection  of  this  evidence  we 
shall  make  no  innovation,  but  act  strictly  according  to  the  rudi- 
mental  doctrines  of  the  law,  and  the  recognised  principles  by 
which  the  Constitution  and  the  Legislature  have  sought  to  protect 
the  subject's  liberty.  It  is  possible  to  call  into  question  those 
principles  and  doctrines — it  is  quite  possible  to  argue  that  they 
have  been  pressed  too  far  for  the  protection  of  guilty  men,  whose 
confessions  have  made  their  crimes  indisputable.  But  we  are  here 
to  administer  the  law  as  we  find  it ;  and,  believing  that  it  requires 
the  rejection  of  those  informations,  I  should  not  be  deterred  from 
applying  it  fearlessly,  from  any  anticipation  of  evil  results,  even  if 
I  had  any  such  anticipation.  But  I  have  none.  Our  decision 
will  not  relieve  an  approver  from  the  punishment  of  his  offences, 
if  he  think  proper  to  refuse  the  evidence  he  had  contracted  to  furnish, 
in  consideration  of  escaping  prosecution.  The  moment  he  does  so, 
be  may  be  put  into  the  dock  and  tried,  as  if  he  had  never  had  any 
transactions  with  the  Crown,  and  with  all  the  disadvantages  of  his 
disclosures  against  himself,  which  will,  probably,  induce  the  dis- 
covery of  independent  evidence  fully  adequate  to  his  conviction.  In 
these  circumstances,  the  approver  will  gain  nothing  by  his  double 
perfidy;  and  society,  having  used  his  information  legitimately 
against  his  accomplices  and  himself,  will  be  nothing  the  worse 
because  of  his  false  offer  of  testimony.     I  am  unable,  therefore,  to 

entertain  any  dread  of  evil  consequences  from  a  decision,  which 
VOL.  17  68  1- 


538  COMMON  LAW  REPORTS. 

T.  T.  1866.  appears  to  me  to  be  in  full  accordance  with  authority  and  principle. 
Crtm.  Appeal 
^»-v-  •^*         I  am,  therefore,  of  opinion  that  the  evidence  should  have  been 

THE    QUEEM         ..,  ,,  ,  .,,,  ■• 

^^  rejected,  and  that  the  conviction  should  be  reversed. 

OILLIS. 

Deast,  B. 

I  am  also  of  opinion  that  this  evidence  ought  not  to  have  been 

received.  The  simple  ground  of  that  opinion  is,  that  the  infor- 
mation made  on  the  second  occasion  was  made  under  the  expectation 

that,  by  giving  evidence  for  the  Crown,  the  witness  would  be  re- 
lieved of  all  danger  of  punishment  for  guilty  acts  he  had«committed ; 
and  I  think  the  conduct  of  those  in  authority,  and  their  acts  and 
language,  afforded  a  reasonable  ground  for  that  opinion.  This 
information  having  been  given  under  that  expectation,  and  there 
being  reasonable  ground  for  the  prisoner  to  form  that  expectation, 
I  think  it  ought  not  to  have  been  given  in  evidence  against  him. 

^  Fitzgerald,  J. 
I  also  concur  in  the  result  at  which  mj  Brother  O'Haqan  has 
arrived,  that  this  deposition  ought  not  to  have  been  received  in 
evidence.  I  arrive  at  that  conclusion  upon  the  grounds  so  suc- 
cinctly stated  by  my  Brother  Deasy.  It  seems  to  me  that  the 
conduct  of  those  in  authority  led  the  prisoner  to  believe  that,  if 
he  became  a  witness  for  the  Crown,  he  would  escape  from  all  cri- 
minal responsibility.  I  do  not  mean,  in  referring  to  those  in 
authority,  to  reflect,  in  the  slightest  degree,  upon  the  conduct  of 
Mr.  Inspector  Ryan  or  his  men.  I  think,  on  the  contrary,  in  all 
these  cases  there  was  great  fairness,  intelligence,  and  propriety  in 
their  conduct.  Mr.  Ryan's  evidence  was  given  with  the  most  per- 
fect candour ;  and  no  one  reading  it  can  fail  to  see  that  he  solicited 
the  prisoner  to  repeat  his  statement  on  oath,  with  the  view  that  if 
he  yielded  to  his  request  he  was  to  be  received  as  a  Crown  witness, 
in  the  ordinary  sense,  and  upon  the  ordinary  terms.  In  speaking  of 
Ryan  as  one  in  authority,  I  adopt  the  grounds  put  forward  by  my 
Brother  O'Haoar  ;  and,  in  addition,  it  appeared  at  the  trial  that  in 
fact  he  was  the  officer  who  had  charge  of  these  criminal  prosecu- 
tions*   There  were  some  thirty  or  forty  persons  in  the  custody  of 
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the  police.     The  police  were  looking  for  evidence;  they  brought  T.  T.  1866. 
this  man  in  that  light  before  the  Magistrate.     I  therefore  come  to  '    ™    ' 

the  conclusion  that  the  prisoner  was  not  a  mere  voluntary  witness, 
but  that  his  statement  was  induced  by  those  in  authority.  It  was  oillis. 
said  he  came  forward  as  a  witness — as  one  of  the  community — to 
give  his  testimony  on  oath,  touching  these  matters.  But  if,  in  place 
of  coming  forward  as  a  Crown  witness,  he  was  brought  as  a  simple 
witness  in  the  ordinary  way,  he  might  have  stated,  at  the  first  outset 
of  the  examination,  "  these  questions  may  criminate  me  ;  they  may 
be  JQst  the  links  in  the  chain  that  will  criminate  me."  In  place  of 
thus  protecting  himself,  the  prisoner  having  been  asked  to  become  a 
Crown  witness,  makes  a  full  and  clear  statement;  and  that  state- 
ment such  as  clearly  to  implicate  him. 

One  case  has  been  referred  to,  which  is  directly  in  point — namely, 
that  of  The  Queen  v.  M^Hugh.     I  am  unabl6  to  distinguish  it  from 
the  present  case  :  this  case  is  indeed  in  some   respects   stronger. 
M*Hugh  received  no  inducement ;  he  sent  for  the  Magistrate ;  he 
requested  the  Magistrate  to  take  his  information ;  and  all  that  with- 
out any  solicitation.     The  only  fact  essential  is,  that  M^Hugh  was 
in  prison  ;  but,  although  the  fact  of  his  being  in  prison  is  to  be  con- 
sidered as  tending  to  show  that  the  party  was  under  pressure  at  the 
time,  yet  there  is  no  case  to  show  that  imprisonment  is  an  essen- 
tial ingredient  to  render  the  statement  or  confession  inadmissible. 
Everything  short  of  imprisonment  existed  in  this  case  to  influence 
the  prisoner's   mind,  as  my  Brother  O'Haoan   has  pointed   out. 
The  man   knew  who  the  police  were ;  that  he  was  within  their 
power.     The   absence  of  the  fact  of  actual  imprisonment  is  not 
sufficient  to  distinguish  this  case  from  The  Queen  v.  M^Hugh. 

Hughes,  B. 

I  am  of  opinion  that  this  conviction  cannot  be  sustained.  My 
Brother  Deast  has  very  shortly  stated  reasons  for  that  opinion; 
and  in  those  reasons  I  concur. 

FiTZGBBALD,  B.  ' 

I  have,  though  I  confess  after  much  doubt  and  hesitatioDi  come 
to  the  same  conclusion  as  the  Judges  who  have  preceded  me,  as 
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T.  T.  1866.  regards  the  information  sworn,  or  rather  re-sworn,  with  certain 

Crim.  Appeal. 
—i  V-    ^      corrections  and  additions,  bj  the  prisoner,  on  the  2nd  of  October 

^  1865.     The  ground  on  which  the  admissions  against  himself,  by 

GiLLis.       a  party  to  a  suit  of  matters  in  issue   are   received  in  evidence, 
seems  to  be  the  same  in  criminal  and  civil  cases — the  presumption, 
namely,  that  a  man  will  not  admit  untruly  what  is  plainly  opposed 
to  his  own  interest.     When  to  this  presumption  is  added  the  consi- 
deration that  the  admissions  are  made  under  the  obligation  of  an 
oath,  there   certainly  appears  great  difficulty  in  wholly  rejecting 
such  admissions  as  evidence.      Unquestionably,   however,  our  law 
does  make  a  well-recognised  distinction  on  this  head  between  ci? il 
and  criminal  cases.     In  civil  cases,  matters  which  have  a  tendency, 
greater  or  less,  to  weaken  or  destroy  the  presumption  on  which  the 
admissibility  of  the  evidence  is  grounded,  are  held  only  to  affect  its 
weight,  but  never  to  exclude  it.    In  criminal  cases  there  are  certain 
matters  having  such  tendency,  which  will  wholly  exclude  the  de- 
fendant's admissions  of  the  offence  with  which  he  is  charged ;  but 
all  other  matters  having  such  tendency  will  not,  even  in  crimioal 
cases,  operate  wholly  to  exclude  them.     In  every  case  in  which  tbe 
question,  whether  the  evidence  is  or  is  not  wholly  to  be  excluded, 
arises,  that  question  resolves  itself  into  two — a  question  of  law  and 
a  question  of  fact,  both  of  which  must  be  determined  by  the  Judge. 
The  question  of  law  is,  what  are  those  matters  the  existence  of 
which  is  necessary  to  exclude  the  evidence  ?     The  question  of  fact 
is,  whether  those  matters  do  or  do  not  exist  in  this  particular  case? 
Without  citing  authority,  I  think  I  may  lay  it  down  as  clear  that, 
in  cases  of  the  class  to  which   the  present  belongs,  in  order  to 
exclude  the  evidence,  there  must  in  general  be  at  the  time  when  the 
admission  is  made,  first,  the  existence  of  a  charge,  or  at  the  least  a 
suspicion  against  the  party  of  his  being  implicated  in  the  offence 
which  is  the  subject  of  the  admission;  secondly,  the  presence  of  a 
person  having  some  authority  over  the  party,  arising  from  the  exist- 
ence of  such  charge  or  suspicion — as,  to  apprehend,  to  prosecute,  to 
examine ;  and,  thirdly,  there  must  exist  facts  from  which  there  is 
reason  to  infer  that  the  admission  was  made  under  some  inducement 
of  hope  or  fear,  suggested  or  sanctioned  by  such  *'  person  in  aatho- 
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rily  " — hope,  that  the  party's  position  in  respect  of  the  charge  or  T.  T.  1 866. 
suspicion  may  he  bettered  by  confession — fear,  that  it  may  be  ren-      ^J.~^J!L^ 
dered  worse  by  not  confessing.      With  reference  to  the  question  of 
fact,  however,  it  would   seem  to  be  essential  that,  whenever  the       gillis. 
confession  appears  to  have  been  made  to  or  in  the  presence  of  a 
"person  in  authority,"  the  prosecutor  must  negative  the  existence 
of  any  express  promise  or  threat  on  the  occasion ;  otherwise  the 
evidence  will  not  be  admissible.     I  think  it  also  reasonably  clear 
that,  whenever  the  three  matters  therein  mentioned  do  exist,  the 
evidence  must  be  excluded.   In  the  present  case  the  prisoner  was  in- 
dicted, amongst  other  things,  of  the  treasonable  felony,  of  compassing 
to  depose  the  Queen ;  one  of  the  overt  acts  charged  being  the  con- 
spiring and  agreeing  with  others  to  be  members  of  a  society  called 
the  Fenian  Brotherhood,  having  for  its  object  the  overthrow  of  the 
Queen's  power  and  authority  in  Ireland.     At  least  three  distinct 
confessions  by  the   prisoner,  of  his   implication  in   the  conspiracy 
charged,  were  received  in  evidence  against  him  on  his  trial,  the  two 
last  being  on  oath.     The  first  was  made  to  a  constable,  on  the  26th 
of  September  1865,  while  that  constable  was  engaged  in  searching  a 
forge  belonging  to  the  prisoner,  for  arms.     At  the  time  of  this  con- 
fession, no  charge  had  been  made  against  the  prisoner ;  nor,  so  far 
as  appears,  was  any  suspicion  entertained  by  the  constable,  or  inti- 
mated to  the  prisoner  of  his  implication  in  the  conspiracy  which 
was  the  subject  of  the  confession.     The  confession  made  was  in  a 
statement  which  implicated  others  named  as  well  as  himself.     It  has 
not  been  contended  that  this  confession  could  have  been  excluded  as 
evidence  on  the  prisoner's  trial.     It  does,  however,  seem  plain  to  me 
that,  from  the  moment  that  confession  was  made,  two  of  the  matters 
which  I  have  already  mentioned  as  essential  to  exclude  evidence  of 
confession  in  criminal  cases,  existed  as  between  the  prisoner  and  the 
constable.     From  that  moment  the  prisoner  was,  by  reason  of  the 
confession  itself,  under  a  charge  or  suspicion  of  the  crime  confessed ; 
and  be,  by  the  same  confession,  placed  the  constable  in  a  relation  of 
authority  to  him  within  the  meaning  of  the  law.      The  constable 
positively  denies  the  use  of  any  inducement  whatever  to  the  pri- 
soner ;  he  was  not  apprehended ;  but  the  constable  left  him  at 


542  COMMON  LAW  REPORTS. 

T.  T.  1866.  liberty  in  his  own  place,  so  far  as  appears.     On  the  next  day  the 

Crim,  Appeal, 
constable  returned,  and  asked  the  prisoner  whether  he  was  willing  to 

^  make  the  statement,  already  made  to  himself,  to  his  superintendent. 

QiLLis.       The  prisoner  at  once  assented.     There  appears  to  have  been  no 
expression  of  hope  or  fear  on  his  part ;  and  the  holding  oat  of  any 
inducement  on  the  other  is  positively  negatived.     The  prisoner  then 
went,  and,  so  far  as  appears,  quite  voluntarily,  with  the  constable, 
to  the  superintendent.     To  the  superintendent,  who  also  positively 
denies  the  holding  out  of  any  inducement  whatsoever,  the  prisoner 
made  a  statement,  of  which  the  particulars  do  not  appear,  but  from 
which  he  understood  that  the  prisoner  was  implicated  with  others  in 
the  conspiracy  charged  in  the  indictment.     Here  again  the  prisoner, 
knowing  himself  to  be  charged  with  or  suspected  of  guilt,  by  reason 
of  his  own  confession,  was  in  the 'presence  of  one  having,  as  it 
appears  to  me,  authority  over  him,  arising  from  that  confession; 
but,  though  I  cannot  help  concluding  that  he  must  have  had  some 
motive  in  so  placing  himself,  and  thinking  it  most  probable  that 
such  motive  respected  a  merely  temporal  interest  of  his  own,  I  hare 
no  means  of  discovering  its  nature  further — ^still  less  of  determining 
that  it  was  known  to  the  officers ;  and,  in  the  absence  of  such  knoir- 
ledge  on  their  part,  I  see  no  mode  of  treating  their  conduct  as  a 
sanction  of  it ;  even  if  it  were  not  further  necessary  to  the  holding  it 
such  sanction,  that  the  officers'  knowledge  of  what  was  passing  in^ 
the  prisoner's  mind  should  be  known  to  him.     The  superintendent 
asked  the  prisoner  whether  he  was  willing,  as  a  witness  (which  of 
course  would  mean  on  oath),  to  make  to  a  Magistrate  the  same 
statement  as  he  had  already  made  to  himself ;  the  prisoner  answered 
'*  yes ;"  and  they  went  together  to  a  Justice  of  the  Peace,  to  whom 
the  prisoner  was  presented  as  a  witness  in  support  of  the  charge  of 
treasonable  felony  against  others,  who  were  not,  however,  then  pre- 
sent.   When  the  prisoner  was  so  presented  as  a  witness,  the  Justice 
was  not  told  that  he  was  implicated  in  any  way  in  the  charge  of 
felony ;  and  treating  him,  in  the  first  instance,  as  an  ordinaiy  wit- 
ness, examined  him  by  questions,  and  took  his  answers  in  the  shape 
of  an  information,  on  oath,  on  the  same  day,  the  27th  of  September 
1865.     That  information  was  also  received  in  evidence  at  the  trial; 
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and  it  is  impossible  to  read  it  withoat  seeing  that  the  Magistrate  T.  T.  1866. 

.  .       ••  .  .      .         ,  .  i.       .  Crim.  Appeal, 

must  have  persisted  m  questioning  the  prisoner  after  it  was  apparent / 

that  his  statements  seriously  implicated  him.     The  Magistrate  gave 
him  no  caution,  and  did  not  appriae  him  that  he  was  not  bound  to       gillis. 
implicate  himself,  but  positively  denies  that  he  held  out  any  induce-  ' 
ment.     With  regard  to  this  information,  it  was  strongly  urged,  on 
the  part  of  the  prisoner,  that  the  thus  asking  a  known  accomplice  to 
be  a  witness  against  his  fellows,  the  then  presenting  him  as  a  wit- 
ness, and  having  bin/  examined  as  such,  must  be  considered  by  the 
Court,  in  connection  with  a  known  usage,  that  an  accomplice,  ac- 
cepted by  the  prosecutor  or  Justice  as  a  witness  against  his  fellows, 
is,  if  he  gives  testimony,  fairly  warranted  in  expecting  relief  from 
prosecntion ;  and  that,  so  considering  it,  the  information  must -be 
considered  as  made  under  the  inducement  of  persons  in  authority. 
I  have  not  been  able  to  satisfy  myself  of  this.     I  am  not  indeed  pre- 
pared to  say  that  we  can  or  ought  to  shut  our  eyes  to  the  existence 
of  an  usage  with  respect  to  accomplices  received  as  witnesses  on  the 
part  of  the  Crown.     But  I  apprehend  that  cases  within  that  usage 
are  cases  in  which   there   has   been  either  a  direct  expression  of 
expectation  on  the  part  of  the  proposed  witness  of  benefits,  acqui- 
esced in  by  one  in  authority,  or  a  direct  proposal  of  the  benefit  by 
some  one  in  authority,  and  of  which  an  understood  condition  is,  that 
faith  shall  be  kept  on  the  part  of  the  witness.     The  usage  which 
creates  the   hope   supposes  a  dealing  too  specific  in  its  terms  to 
be  implied  by  the  party  from  the  mere  asking  him  whether  he  will, 
as  a  witness,  repeat  a  voluntary  statement  already  made,  and,  on  his 
assent,  proposing  him  as  such.     There  must  be,  I  think,  at  the  least 
some  intimation  by  the  party  to  become  a  witness,  that  he  is  actu- 
ated by  the  hope  or  expectation,  even  though  there  should  not  be 
a  direct  encouragement  on  the  other.     To  treat  the  conduct  in  this 
case  of  the  superintendent  or  the  Justice  as  sanctioning  an  expecta- 
tion of  that  immunity  which  is  recognised  by  the  usage,  there  must, 
I  think,  be  something  to  show  that  the  existence  of  that  expectation 
in  the  party's  mind  was  intimated  to  them  before  he  was  proposed  as 
a  witness.    It  seems  to  me  indeed  plain  that,  wherever  that  state  of 
things  exists  which  would  warrant  us  in  considering  the  usage  as  an 
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T.  T.  1866.  element  in  the  question  to  be  determined,  the  party's  confession 
v^^.^'v— -^  *  never  can  be  given  in  evidence  against  him,  even  though  he  breaks 
^  faith ;  and  this  I  understand  to  be  the  view  of  Lord  Mansfield  and 

oiLUS.  the  Court  of  King's  Bench  in  RudcTs  case  (a),  as  well  as  of  the 
Judges  who  afterwards  considered  the  case  of  that, prisoner,  and 
tried  her.  The  question  there  was,  whether  she  was  within  the 
usage,  by  reason  of  what  had  taken  place;  not  as  here,  whether 
her  confession  could  be  given  in  evidence  against  her :  and  I  may 
observe  that  Lord  Mansfield  relies  on  her  not  being  in  custody 
as  strong  evidence  that  she  was  not  treated  as  an  approver,  even 
though  there,  as  here,  the  Justices  swore  that  they  treated  her 
as  an  approver.  I  have  not  satisfied  myself  that  the  being  in 
actual  custody  is  essential  in  the  present  case  to  exclude  the  ad- 
missibility of  the  confession ;  but  it  does  seem  to  me  an  important 
consideration,  when  we  are  asked  to  import  the  usage  into  the 
matter  to  be  determined. 

I  have  not  therefore  been  able  to  come  to  the  conclusion  that 
the  information  of  the  27th  of  September  was  inadmissible.  Daw's 
ctts^b)  would  no  doubt  be  an  authorhy  for  the  prisoner  on  thia 
head ;  but  it  is  a  Circuit  decision — for  which  no  reasons  are  given— 
opposed  by  more  than  one  Circuit  decision,  and  by  the  reasons 
which  I  have  stated.  The  decision  in  M^Hugh's  ease  {c)  is  not 
subject  to  that  observation,  though  it  is  one  in  which,  from  the 
report,  I  should  have  felt  some  difficulty  in  acquiescing ;  bat  it 
does  not  appear  to  me  to  lay  down  any  principle  of  law  appli- 
cable to  this  point  of  the  case:  it  is,  I  think,  to  be  regarded  as 
the  conclusion  in  fact  of  the  Judges  who  decided  it,  from  the 
circumstances  that  the  prisoner  was  within  the  usage  as  to  ap- 
provers. 

The  case,  however,   appears  to  me  very  different  as  regards 

the  third  confession,  when  evidence  was  given  before  the  Magis- 

.  trate,  then  fully  aware   that  the   prisoner  was  implicated  by  hia 

own  confession,  in  the  presence  of  the  parties  charged,  and  when 

the  witness  was  cross-examined.     I  have,  on  that  occasion,  what 

(a)  1  Leach,  115;  S.C.,  Cowp.  331. 
(6)  6  Car.  &  F.  177.  (c)  7  Cox,  483. 
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strikes  me    as  sufficient  evidence  of  the  states  of  mind,  both  of  T.  T.  1866. 
the    Magistrate,  and  the   prisoner,   and   of  the   knowledge   which     »,  ly  -^ 
each   had  of  the  state  of  mind  of  the  other,  the  Magistrate  con- 
sidered   him  as  an  approver ;  that  is,  as  I  understand  it,  as  one       gillis. 
stating    what  he  did  state  in  the  expectation  of  immunity.     The 
Magistrate,  being  under  that  impression,  naturally  took  no  step 
to  remove  that  expectation,  or  to  give  any  caution  with  respect 
to  it ;  and,  though  that  alone  could  not  be  considered  as  operating 
on  the   prisoner's   mind   while  the  state  of  the  Magistrate's  mind 
was  unknown  to  him,  it  does,  as  it  seems  to  me,  become  material  as 
soon  as  the  state  of  the  prisoner's  mind  was  openly  communicated  to 
the  Magistrate.     The  prisoner  distinctly  stated,  in  the  presence  of 
the  Magistrate,  that  he  was  giving  his  testimony  to  save  himself.    I 
cannot  but  think  that,  after  that,  to  make  the  prisoner's  confession 
admissible,  a  caution   was  necessary.      The   Magistrate,  not  cau- 
tioning him,  must  be  considered  as  sanctioning  the  expectation,  and 
have  been  so  considered  by  the  prisoner.      It  is  quite  true  that  the 
statement  of  the  prisoner's  expectation  was  not  made  to  the  Magis- 
trate until  after  a  statement  of  all  the  matters   which  affect  the 
prisoner.     It  is  true  also  that  I  am  unable  to  satisfy  myself  that,  till 
then,  there  was  any  sanction  on  the  Magistrate's  part  of  the  expec- 
tation.   But  this  does  not  appear  to  me  to  alter  the  case.     The 
prisoner's  statement  of  his  expectation  is  a  part  of  the  whole  state- 
ment:  he  closed  it  with  the  Magistrate's  sanction  of  that  expec- 
tation :  and  I  cannot,  speculate  how  or  in  what  way  he  might  have 
modified  his  evidence,  if  he  had  then  been  cautioned  against  the 

hope  which  he  entertained. 

« 

On  the  whole,  therefore,  it  seems  to  me  that  I  must  put  the  whole 
deposition  made  on  the  2nd  of  October  as  a  confession  made  by  one 
under  suspicion  of  the  charges-confessed  and  made  under  the  influ- 
ence of  hope,  with  reference  to  the  charge,  sanctioned  by  a  person 
in  authority  then  present. 

O'Bribn,  J. 

In  this  case  I  am  also  of  opinion  that  the  informations  in  question 

(aa  well  that  which  was  only  sworn  on  the  27th  of  September,  and 
VOL.  17.  69  L 
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T.  T.  1866.  re-Bwom  on  the  2nd  of  October,  as  also  that  which  was  sworn  on 

CriwL  AppeaL 

the  latter  day)  were  improperly  received  in  evidence;  and  that, 

therefore,  the  conviction  should  be  reversed.    It  is  trae  that  no 
QiLLis.       eaprest  inducement  or  threat  was  held  out  to  the  prisoner  before  he 
made  those  informations;   but  I  think  it  clear  that  what  passed 
between  the  prisoner  and  Mr.  Superintendent  Ryan,  previous  to  the 
information  of  the  27th  of  September,  amounted  substantially  to  a 
promise  on  the  part  of  Mr.  Ryan,  that  if  the  prisoner  made  an 
information  to  the  same  effect  as  he  had  verbally  stated  to  Ryan, 
then  that  the  prisoner  would  be  received  as  a  witness  for  the  Crown. 
Mr.  Ryan,  in  his  evidence  at  the  trial,  after  referring  to  his  con- 
versation with  the  prisoner,  and  stating  that  he  had  not  cautioned 
him,  goes  on  to  state : — **  I  knew  from  his  own  statement  that  he 
"had  been  implicated  in  the  conspiracy — ^from  his  own  voluntary 
"  statement.    I  then  asked  him  was  he  willing  to  make  that  state- 
"ment  before  the  Magistrate;   and  ii  toa$  to  be  as  a  witness f 
"he  said,  'yes.'"    The  prisoner  then  made  his  first  information 
before  the  Magistrate,   Mr.  Stronge,  who  stated,  in  his  evidence 
at  the  trial,   that  at  the  making  of  the  first  information  he  did 
not  look  on  prisoner  as  an  informer,  but  treated  him  as  a  Crown 
witness,   in  the  ordinary   sense;   that  on  the  occasion  of  the  se- 
cond  information  he  did  not  consider  the  prisoner  in  the  nature 
of  an  approver;  and   that   he   did   not  caution  the  prisoner  on 
either  occasion.     I  agree  with  the  proposition  contended  for  by 
the  Crown  Counsel,  that  in  deciding  whether  the  cadence  of  a 
prisoner's  confession  or  statement  should  be  rejected  on  the  ground 
of  its  having  been  made  in  consequence  of  inducementfl  held  out,  we 
should  not  act  upon  what  merely  may  have  passed  through  the 
prisoner's  mind  as  to  the  advantages  likely  to  result  to  himself  from 
making  such  statements,  but  that  we  should  consider  whether  what 
actually  passed  warranted  the  prisoner  in  expecting  that  if  he  made 
such  statement  he  would  be  benefited  by  it.    In  the  present  case, 
it  is  clear  that  the  prisoner  was  warranted  in  assuming  that  if  he 
made  the  information  he  would  be  received  as  a  Crown  witness; 
and  indeed  Mr.  Ryan  very  fairly  states  in  his  evidence,  '*!  under- 
'*  stood  him  to  go  before  the  Magistrate  as  a  witness,  and  haveita 
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*^  doubt  he  understood  the  same,'*    I  do  not  rest  my  judgment  npon  T.  T.  1866. 

.  .  .  ,  ,  .  .  ,  ,  .  -r     ^^"•*  ^PP^*d^ 

the  supposition  that  the  prisoner  was  in  custody  at  the  time.     I     «^  -y  ■  '  * 
think  the  evidence  shows  the  contrary ;  but  I  think  that  the  cir-  ^^ 

comstances  in  which  prisoner  was  placed  at  the  tjme  he  made  the  gilli&. 
information  gave  additional  weight  to  the  inducement  held  out  to 
him  that  he  would  be  received  as  a  Crown  witness ;  and  to  the 
objection  to,  the  admissibility  in  evidence  of  the  information  upon 
the  ground  of  such  inducement.  The  prisoner  had  previously  made, 
both  to  Constable  Smith  and  to  Mr.  Ryan,  a  verbal  and  voluntary 
statement,  which  showed  that  he  had  been  engaged  in  a  treasonable 
conspiracy,  and  which  would  have  warranted  Mr.  Ryan  in  arresting 
him  for  felony.  The  inducement  held  out  by  Mr.  Ryan  is,  there- 
fore, to  be  considered  as  having  been  held  out  by  "a  person  in 
authority,"  within  the  meaning  of  the  rule  as  to  the  effect  of 
such  inducement.  And  the  promise  to  receive  the  prisoner  as  a 
Crown  witness  clearly  implied  that  he  was  not  himself  to  be  pro- 
secuted. I  have  no  doubt  that  it  was  so  understood  by  Mr.  Ryan 
himself,  whose  conduct  on  the  occasion  appears  to  have  been  per- 
fectly fair  and  unexceptionable. 

It  has  been  urged  by  the  Crown  Counsel  that  this  implied 
promise  was  made  upon  a  condition,  which  the  prisoner  afterwards 
violated  by  departing  from  his  information  and  making  contrary 
statements  on  his  oath ;  but,  although  that  circumstance  justified 
the  Crown  in  subsequently  putting  him  on  his  trial,  it  does  not 
remove  the  objection  to  the  admissibility  of  the  information  in 
evidence,  on  the  ground  of  its  having  been  made  under  the  induce- 
ment held  out  at  the  time.  And  I  may  observe  that  the  verbal 
statements  which  the  prisoner  had  previously  made  to  Mr.  Ryan 
and  to  Smith,  and  which,  having  been  voluntarily  made  by  him,  • 

were  received  in  evidence  without  objection,  would  have  furnished 
sufficient  proof  of  his  guilt. 

The  Crown  Counsel  have  also  urged  that,  whatever  inducement 
may  have  been  held  out  to  the  prisoner,  it  is  not  to  be  supposed 
that  he  would  have  accused  himself  of  a  crime  which  he  never 
committed.  This  argument  has  been  frequently  pressed  in  similar 
cases ;  but,  as  stated  by  Lord  Campbell,  in  Bcddrt^s  case  (a),  *'  The 

(a)  2  Den.  C.  C*  327. 
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T.  T.  1866.  **nile  excluding  confessions,  made  in  consequence  of  indacements 

Cfrim.  Appeal, 
%■— y^i  -»     "  held  oat,  did  not  proceed  upon  the  presumption  that  the  confession 

THE    QUEEN 

1^^  '*  was  untrue,  but  rather  that  it  would  be  dangerous  to  receiTe  such 

oUiUS.  «  evidence ;  and,  that,  for  the  due  administration  of  justice,  it  vas 
'*  better  that  it  should  be  withdrawn  from  the  consideration  of  the 
"jury." 

The  authorities  on  the  question  before  us  have  been  so  folly 
stated  in  the  judgments  of  some  of  my  Brethren  who  preceded  me, 
that  it  is  not  requisite  for  me  to  refer  further  to  them. 


Keogh,  J. 

In  this  case  I  have  the  misfortune  to  differ  from  the  Members  of 
the  Bench  who  preceded  me ;  and  as,  in  connection  with  my  Brother 
FiTZGBBAU),  I  had  the  misfortune — for  such  of  course  it  wa^^to 
preside  at  the  Commission  when  this  case  was  tried,  I  shall  go  at 
greater  length  into  the  facts  of  the  case  than  has  been  done  up  to 
the  present.  I  shall  take  the  facts  first ;  then  I  will  venture  to  appij 
the  law,  as  it  appears  to  me,  to  the  facts,  rather  than  first  taking  the 
law,  and  then  fitting  to  it  the  facts.     Now,  this  case  is  remarkable 
in  more  aspects  than  one.    If  this  information  had  not  been  tendered 
in  evidence  at  all — assuming  that  the  jury  saw  no  reason  to  doubt 
the  oral  evidence  in  the  case, — there  cannot  be  a  doubt  entertained 
that  the  prisoner  would  have  been  convicted,  and  indeed  that  was 
rather  conceded  at  the  trial.     The  circumstances   were  peculiar. 
The  case  was  opened  against  the  prisoner,  stating  the  information ; 
the  prisoner's  Counsel,  when  the  information  came  to  be  tendered, 
objected  to  its  reception.     It  was  perfectly  open  then  to  those  who 
acted  for  the  Crown  to  have  yielded  to  the  objection — ^to  bare 
withdrawn  the  information;  and  then  the  case  would  have  stood 
upon  the  oral  admissions,  not  distinguishable  in  any  way  from  the 
written  ones,  as  to  which  there  was  no  controversy,  and  which  were 
equally  strong  against  the  prisoner  as  anything  that  appeared  in 
the  information.     The  Crown  might  have  taken  that  course;  hut  I 
must  say  of  those  acting  on  the  part  of  the  Crown,  that  taking  the 
same  line  of  conduct   which  distinguished   them  throughout  the 
whole  of  these  trials,  having  opened  the  case  against  the  prisoner 
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from  the  informations,  under  the  peculiar  circumstances,  they  felt  T.  T.  1866. 

that   they  ought  to  give  him  any  benefit  which  was  to  be  derived  ^^  f ' 

from  putting  them  in  evidence,  and  accordingly  the  informations 

were  put  in.     Let  us  see  how  these  informations  came  to  be  taken.       oillis. 

The    **  prisoner  "—I  call  him  so  for  the  purpose  of  the  inquiry, 

though    it    might  lead  to  some   misapprehension   to   call   him   so, 

because   when  he  made  his  information  he  was  undoubtedly  not  a 

prisoner — was  a  person  residing  in  Dublin,  and   he  had  a  store, 

or   back-yard,   or  something   of  that   kind,    where   he  carried  on 

business  himself;  and  information  having  been  given  to  the  police 

that  a  person  named  Moore,  and  others,  had  opened  a  forge  in  the 

house  or  in  some  part  of  the  premises  of  this  man,  Gillis,  where 

they  carried  on  the  trade  of  pike-makigg ;   upon'  that  information 

the  constable  went  to  the  yard  belonging  to  this  man,  and  asked  him 

whether  there  was  a  forge  upon  his  premises — the  charge  to  be 

made  against  Moore,  and  against  the  others  associated  with   him, 

and  I  think  this  is  of  importance,  being  that  of  pike-making.    It 

was  not  a  charge  against  the  prisoner,  as  he  afterwards   became 

when  sent  for  trial,  but  against  other  persons  altogeiber — a  charge 

of  pike-making.     lie  was  asked  whether  he  had  a  forge  on   his 

premises,  and  the  constable  (Smith)  says: — "Pie  at  once  went  to 

*^the  door  and  opened  it,  and  admitted  us  to  the  forge.     He  said 

"  he  had  let  the  forge  to  Michael  Moore,  who  he  knew  was  a  black- 

*' smith,  and  that  on  the  following  Monday  he   brought  in  three 

"other   men,   whom   he  named.     He  told  me  the  way  they  were 

"making  pikes,  and  how  they  were  sent  out.     I  left,  and  returned 

"again  on  the  morning  of  the  27th.    I  asked  him,  *  Are  you  willing 

"  'to  come  down  and  state  what  you  stated  to  me  to  my  superinten- 

"*dent?'     He  said,  'I  am.'    He  thereupon  put  on  his  coat,  and 

"came  along  with  me.     He  did  that  perfectly  voluntarily.     I  did 

"not  hold  out  the  slightest  inducement  or  threat  to  make  him  give 

"  evidence.     He  told  me  that  on  one  occasion  he  carried  fifty  pikes 

"to  a  man  at  the  corner  of  Mark's-alley.     He  told  me  that  he 

"attended  a  Fenian  meeting  at  a  house  kept  by  a  man   named 

"Phibbs,  at  the  corner  of  Patrick-street,"  &c.     Well,  the  constable 

says  he  told  him  all  that,  and  went  with  him  to  state  it  to  the 
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T.  T.  1866.  superintendent,  without  the  slightest  inducement  or  threat  haring; 
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— been  held  out  to  him.     He  was  not  in  custody;  he  was  not  arrested; 

];  the  constable  went  away ;  he  remained  in  his  own  house  as  he  bad 

GILLI8.       been  before  the  constable  came.     Therefore,  in  the  conduct  of  the 

constable,  as  there  detailed,  I  do  not  find,  directly  or  indirectlj, 

anything  in  the  way  of  threat  or  inducement  that  could  fairly  be 

.  said  to  influence  the  mind  of  this  man.     On  the  cross-examination, 

the  constable  said  : — ^'  It  was  unpleasant  to  search  his  place,  bat 

'*  that  I  must  do  my  duty.     I  did  not  go  to  make  an  arresL    Pri- 

'^  soner  was  not  in  our  custody." 

That  is  the  whole  evidence  of  the  constable.  Well,  he  goes  awaj ; 
and  on  the  next  morning,  as  he  says,  he  returned  and  asked 
him,  *'  Are  you  willing  to  come  down  and  state  what  you  stated 
"  to  me  to  my  superintendent  ?  He  said,  '  I  am.'  He  thereapoa 
"  put  on  his  coat,  and  came  along  with  me.  He  did  that  perfectly 
'*  voluntarily.  I  did  not  hold  out  the  slightest  inducement  or  threat 
*'  to  make  him  give  his  evidence."  He  goes  down  with  him  then  U> 
Superintendent  Ryan.  What  is  the  evidence  of  Superintendent 
Ryan,  as  regards  anything  that  passed  at  his  office?  Is  there 
anything  in  it  that  can  by  the  closest  scrutiny  amount  to  an 
inducement  or  a  threat?  He  is  in  the  office  of  Superintendent 
Ryan.  He  had  gone  there  voluntarily.  The  superintendent  says, 
"  I  never  held  out  any  inducement  or  threat  whatsoever.  I  asked 
"  him  had  he  any  objection  to  give  information,  and  he  said  not" 

Well,  then,  what  have  we  ?  According  to  the  evidence  6o  far, 
the  person  who  made  the  voluntary  statement  to  the  constable,  and 
who  goes  with  him  perfectly  voluntarily,  without  any  threat  or 
inducement,  down  to  the  office  of  the  superintendent,  is  asked  there 
has  he  any  objection  to  give  information,  the  superintendent  sajing 
that  he  never  held  out  any  inducement  or  threat  whatsoever, 
and  Gillis  says  he  has  no  objection.  Now,  there  is  a  passage 
introduced  into  the  evidence  of  Superintendent  Ryan  from  which 
some  persons  might  take  an  erroneous  view :  it  really  has  nothing 
to  do  with  the  case,  except  by  a  confusion  of  ideas,  in  not  reading 
the  sentence  in  its  proper  collocation.  It  is  this  : — "  I  ^^^ 
"him  afterwards  in  prison,  and  said,  if  he  would  adhere  to  hu 
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*^  first  information  I  could  serve    him."     That  is  entirely  out   of  T.  T.  1866. 
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the  case.     It  has  nothing  to  do  with  the  case,  and  it  is  only  put      ^.— v ' 

in  to  give  a  full  narrative  of  the  evidence.     Mr.  Ryan  goes  on  : —        ^   ^ 
**I  knew   from  his  own  statement  that  he  was  implicated  in  the       gillis. 
"  conspiracy — from  his  own  voluntary  statement.     I  asked  him  was 
''  he  willing  to  make  that  statement  before  a  Magistrate,  and  it  was 
'*  to  be  as  a  witness  ?     He  said,  '  yes.'     I  then,  in  the  prisoner's  pre- 
**8ence,  said,  '  Here  is  a  man  named  Gillis,  and  would  your  worship 
'*  hear  what  he  has  to  say,  and  take  his  information  ?  "     That  is  the 
whole  of  the  evidence  given  by  this  man,  the  superintendent ;  and 
it  certainly  is  puzzling  to  my  mind  to  conjecture,  within  the  four 
corners  of  that  evidence,  where  there  is  a  single  particle  that  can 
lead  a  rational  mind  to  think  a  threat  or  inducement  of  any  kind 
was  held  out  to  this  man  to  influence  him  to  give  his  evidence. 
Well,  that  is  the  testimony  extrinsic  to  the  information  itself.     Now 
let  us  turn  to  the  information  ;  but  let  me  again  state  the  charge  on 
which  the  constable  went  to  this  man's  house.     It  was  a  charge  of 
pike-making,  not  against  this  man  at  all,  but  against  other  persons. 
He  is  cross-examined  on  his  information ;  he  is  asked  who  brought 
lum  there ;  and  he  says,  "  I  was  brought  here  by  the  police  for 
having  my  place  set."     He  is  asked,  '*  How  much  do  you  expect 
for  this  job  ?"    He  replies,  *'  I  swear  I  expect  nothing ;  I  came  to 
save  myself."      "  I  came  " — it  is  not  "  I  was  brought  "^ — it  is  not 
"I  was  compelled " — it  is  *'I  came  to  save  myself."     Now  I  think 
that  of  material  importance ;  because  I  think,  when  we  come  to 
consider  the  authorities  and  writings  on  this  most  important  subject, 
it  will  be  seen  that  some  of  the  cases,  especially  those  decided  in 
this  country,  are  owing  to  a  laxity  of  construction  of  what  is  the 
rule,  and  the  reason  of  the  rule.     In  the  first  place,  is  it  to  be  main- 
tained, as  regards  these  confessions,  that  they  are  to  be  for  ever 
excluded  until  the  Court  ascertain,  beyond  a  possibility  of  doubt, 
that  no  motive  was  operating  on  the  mind  of  the  individual  making 
it  of  any  kind  or  description  ?     Now  I  take  leave  to  think,  and  I 
believe  there  is  the  authority  of  very  eminent  Judges  supporting  my 
opinion,  that  that  is  not  only  unlikely  and  difiicult  to  be  ascertained, 
but  it  is  an  absolute  physical  impossibility.    I  do  not  believe  it  is 
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T.  T.  1866.   possible  to  suppose  a  case  in  which  any  man  ever  made  a  confession 

V.J.V '    for  which  he  had  not  some  motive  or  another  operating  on  his  mind 

to  induce  him  to  do  so.     But  it  is  not  the  fact  of  the  motive  ope- 
GiLLis.       rating  that  is  material.     The  motive  may  be  various ;  it  may  be  of 
pecuniary  gain — of  impunity  from  punishment — it  may  be  a  motive 
of  vindictiveness  or  of  revenge — it  may  be  one  of  the  thousand 
motives,  either  of  hope  or  fear,  which  actuate  the  minds  of  men; 
but  I  say  that  cannot  be  the  rule.     Now,  why  do  I  say  this  ?    Is  sll 
inducement  excluded  ?     I  speak  now  of  external  inducement.     Is  it 
the   law   that,  if  there  is  any  inducement   whatsoever,  that  that 
inducement  will  exclude  the  confession  ?     No ;  plainly,  on  autho- 
rity, it  is^not;  plainly,  upon  authority  and  decisions,  the  rule  laid 
down  is,  that  the  confession  is  not  excluded  upon  a  general  indaee- 
ment.   Take  this  case,  for  example : — It  is  settled  law  that  a  general 
exhortation  to  even  a  prisoner — and  I  am  now  dealing  with  the 
cases  of  prisoners — I  shall  presently  show  how  this  particular  ease 
is  distinguishable  in  that  respect ;  but,  taking  even  the  case  of  a 
prisoner  under  a  charge,  is  the  confession  excluded  because  of  that 
inducement  ?      Clearly  not.      If  there  is  a  deliberate  exhortation 
given  to  the  prisoner  by  a  person  in  the  highest  authority,  tbe 
Magistrate  before  whom  he  is  brought  to  tell  the  truth,  it  is  a 
settled  rule  of  law  that  that  exhortation  will  not  exclude  the  confes- 
sion that  is  made.     Well,  I  will  now  take  a  stronger  case ;  I  am 
now  dealing  with  the  question,  whether  it  is  the  rule  of  law  that 
per  se  an  inducement  or  influence  excludes  the  confession.    Take 
the  case  of  the  importance  and  weight  of  a  spiritual  inducement— 
an  appeal  made  to  a  man's  religious  feelings — a  Bible,  and  the  Whole 
Duty  of  Man  placed  before  the  party,  and  the  clergyman  exhorting 
him,  as  he  valued  his  future  spiritual  welfare  and  salvation,  to  tell 
the  whole  truth.     It  is  impossible  to  imagine  a  stronger  inducement 
held  out  to  a  man  to  affect  him  than  that;  and  yet,  through  the 
course  of  the  cases,  it  is  clearly  and  now  irrevocably  held  that  it 
will  not  prevail  against  the  confession,  and  that  the  confession  can  be 
given  in  evidence ;  and  why  ?  because  the  Judges  have  held  this— 
that  the  operation  of  spiritual  influence  cannot  be  supposed  by  itself 
to  lead  a  man  to  state  what  is  false ;  there  must  be  present  to  the 
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man's  miDd  some  motive  of  temporal  welfare — some  external  influ-  T.  T.  1666. 
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ence  operating  on  him — showing  that  a  confession  of  gailt  made      « — >v — * 

THE     QUSEN 

in  the  hope  of  getting  some  temporal  benefit,  such  as  an  exemp-  ^^ 

tion  from  panishment  or  otherwise,  will  alone  exclude  his  confession,       gillis. 
even  although  he  is  a  prisoner  in  custody.      The   proposition  for 
which  I  am  now  contending,  that  spiritual  influence  is  not  to  inter- 
fere to  reject  a  confession,  is  decided  in   GillanCs  ccue  (a) ;  and, 
similarly,  an  exhortation  to  tell  the  truth :   The  Queen  v.  Moore  (b). 
Again,  for  a  case  where  a  distinct  promise  was  made  with  respect 
to  one  charge  if  another  was  confessed,   and   the   confession  not 
excluded,   I  refer  to  The  King  v.  Warren,  a  MS.  report,  cited  in 
the  note  to  3  Russell^  pp.  394-5.     I  will  now  read  a  passage  as  to 
the  rule,  from  Russell  on  Crimes,  edited  by  Mr.  Greaves,     Now 
here  is  what  Mr.  Greaves  lays  down  in  3  Russell : — "  The  object  of 
'*  the  rule  relating  to  the  exclusion  of  confessions  is,  to  exclude  all 
"confessions  which  may  have  been  procured  by  the  prisoner  being 
'^led  to  suppose  that  it  will  be  better  for  him  to  admit  himself  to  be 
'^  guilty  of  an  offence  which  he  really  never  committed.     In  deter- 
"  mining  therefore  whether  a  confession  is  admissible  or  not,  the 
'^  only  proper  question  is,  whether  the  inducement  held  out  to  the 
"prisoner  was  calculated  to  make  his  confession  an  untrue  one." 
Well,  passing  from  that,  is  there  anything  in  this  case  to  show  that 
this  confession,  such  as  it  was,  did  not  come  from  the  prisoner  him- 
self?   It  was  not  in  answer  to  any  questions  put  to  him  in  the  first 
instance ;  it  was  not  with  respect  to  the  charge  of  which  he  was 
afterwards   accused;  it  was   as  to  a  charge  of  p(ke-making,   not 
against  himself,  but  against  others:  and  the  prisoner  is  the  first 
that  charges  himself,  when  he  volunteered  to  make  the  statement; 
and  it  was  only  carrying   out   that   voluntary  statement  that   he 
is  brought  before  the  Magistrate,  where  he  again  makes  the  state- 
ment, which  is  ultimately  reduced  into  the  form  of  an  information. 
Now,  it  has  been  obstinately  held  that,  if  the  proposal  comes  from 
tie  prisoner  himself,  the  confession  is  admissible.     That  has  been 

(a)  Rtx  Y.  Giilam  (3  Buss.  403). 
(6)  2  Denison's  C.  Cases,  525 ;  and  also  in  3  Rnss.  397. 
VOL.  17.  70  L 
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T.  T.  1866.  held  in  a  very  strong  case,  cited  by  Mr.  Greaves  in  3  Russell^ 
-    *  ^.  *  p^  3gg . — (I  jf  iiiQ  proposal  to  confess  comes  from  the  prisoner,  it 

THE  QUSEN  j^  .^  ^j^^^  ^j^^^  ^^  confession  is  admissible,  although  the  prosecutor, 
OILLI8.  <<  in  consideration  of  his  doing  so,  says  he  will  do  all  he  can  for 
"him."  Suppose  a  man  has  made  his  own  calculation  that  be 
will  derive  an  advantage  by  confessing,  that  is  no  reason  for 
excluding  it.  He  says  in  his  own  mind,  '^I  will  derive  a  certain 
advantage  by  confessing ;"  that  is  no  reason  why  the  confession  is 
not  to  be  received.  Why?  Because  it  is  laid  down  bj  an  emi- 
nent  Judge   that  no   man   can   ever  make  a   confession  without 

• 

having  some  motive  or  reason  for  doing  so.     The  true  distinction 
is  this — where  the  matter  rests  on  a  question  of  interference ;  might 
he,  or  might  he  not,  as  he  thought  proper,  have  made  the  con- 
fession?  And,  if  it  is  once  established  upon  the  evidence  that  be 
might  have  refrained   from   making  it  if  he  thought  proper,  no 
matter  what  is  the  motive  operating  in  his  mind,  the  confession 
can  be  received,  and  that  even  where  the  prisoner  is  accused  of 
an  offence.     Now,  there  is  a  very  recent  case  of   I%e  Qtieen  v. 
Chidley  (a),  in  which  there  is  a  decision  by  a  very  eminent  English 
Judge  on  a  question  exactly  similar  to  that  in  this  case.     Whtt 
were  the  facts  of  that  case  ? — **  Two  persons,  named  Chidlej  and 
"  Cummins,  were  indicted  for  maliciously  wounding  Robert  Egg. 
'^At  the  examination  before  the  Magistrate,  the  prisoner  Chidlej 
<*  alone  was  charged  with  having  committed  the  offence  for  which 
"they  were  now  jointly  indicted.     The  prisoner  Cummins  came 
"forward  voluntarily,  and  confessed  that  he  had  inflicted  the  io- 
"jury  on  the  prosecutor;  thereupon  both  he  and  Chidley  were 
"committed  for  trial.      Miller  proposed   to  put  in  the  prisoner 
'*  Cummins's  deposition.      Bulwer  objected,  on  the   ground  tbit 
"  he  was  not  compelled  to  make  a  statement  to  criminate  himMlf, 
"  and  that  it  was  made  by  him  voluntarily.     Cockbum,  C.  J.,  ruled 
"  that  the  deposition  was  admissible.    Cummins  guilty ;  Chidley  not 
"  guilty." 

Now  that  is  a  case,  I  assert,  of  the  very  highest  authority. 
There  were  two  men  in  custody,  accused  of  the  same  offence— 

(a)  8  Cox,  365;  S.  C,  3  Bon.  413. 


COMMON    LAW  REPORTS.  555 

one  makes  a  deposition  exonerating  the  other,  and  criminates  him-  T.  T.  1866. 

Crim,  Appeal* 
self.      That  deposition  is  given  in  evidence  against  him  ;  and  he      ' ^ ' 

THE    QUBBN 

is  convicted.     How  is  that  case  distinguishable  from  this?     Then  ^^ 

come  two  other  cases  of  value  :  one  is  Rex  v.  Thornton  (a),  which       gillis. 
goes    far    beyond    this ;   the  other  is  The  Queen  v.  White^  which 
decides  that  the  answers  of  a  person  given  in  the  Court  of  Bank- 
ruptcy, where   he   might   have    refused   to   answer,  can   be   used 
against  bim  afterwards  in  a  criminal  prosecution.     Now,  take  the 
case  of  a  deposition  before  the  Coroner: — In  CheshanCs  ease  the 
indictment  was  for  murder.      Baron  Parke  received  in  evidence 
the  deposition  made  by  the  prisoner  on  oath  before  the  Coroner. 
The  Coroner   held   an  inquest  on  a  person  who  died  by  poison ; 
he  adjourned  the  inquest ;  and  on  the  second  occasion  the  prisoner 
was  examined  as  a  witness,  there  being  no  charge  made  against 
her.      She  made  a  statement  on  oath,  which  was  taken  down  in 
writing.     Lord  Campbell,  after  consulting  with  Baron  Parke,  ad- 
mitted the  deposition ;  and  the  prisoner  was  convicted  and  executed. 
The  case  is  cited  by  Mr.  Greaves^  who  says  that  Lord  Wensleydale 
has  no  doubt  it  is  right,  though  he  does  not  recollect  that  Lord 
Campbell  consulted  him.     What  is  the  result  of  the  whole  of  these 
decisions?     I  read  now  from  3  Russeli,  p.  418: — **It  is  now  clearly 
"  settled  that,  if  a  party  be  examined  on  oath,  and  has  the  opportu- 
"nity  to  object  to  answer  questions  which  he  thinks  may  tend  to 
'*  criminate  himself,  but  does  answer  the  questions,  such  answers 
"  are  admissible  in  evidence  against  him  on  a  criminal  proceeding." 
Once  for  all,  I  say  that,  in  the  evidence  stated  in  this  case,  there 
is  not  a  particle  that,   according  to  the  ordinary  meaning  of  the 
English  language  (I  say  this  with  great  deference  to  those  who 
form  a  different  conclusion),  can  lead  any  one  to  the  belief  that 
this  man  Gillis  wient  before  the  Magistrate  otherwise  than  as  an 
ordinary  witness  making  his  statement  voluntarily,  without  any 
coercion  whatever  put  on  him.     Some  stress  was  laid  during  the 
argument  on  this — which  I  take  leave  to  say  is  a  most  absurd  pro- 
position,— that  we  were  to  assume  that  there   was  some  sort  of 
implied  negociation  between  the  Crown  and  the  witness.     We  have 

(a)  Moo.  &  R.  27. 
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T.  T.  1866.  nothing  whatever  to  do  with  that.     It  is  absurd  to  think  that  we 
Crim,  Appeal, 
— •-> are  here  to  spell  out  and  carry  oat  some  implied   "  honourable 

THE    QUEEN 

^^  understanding  "^between  the  Crown  and  this  man :  this  Court  has 

GiLUS.       nothing  to  say  to  it.     Well,  it  has  been  urged  that  there  should 
have  been  a  caution.    But  the  man  was  not  in  custody  at  all; 
he  was  not  a  prisoner  under  any  charge ;  and  the  argument  does 
not  apply  ;  but,  even  if  it  did  apply,  what  is  held  : — '*  It  is  equally 
'*  clearly  settled,  that  in  such  cases  it  is  not  necessary  that  the 
'*  witness  should  be  cautioned,  or  put  on  his  guard  as  to  the  nature  of 
''  the  questions,  to  render  his  answers  admissible.**-— 3  Russ,^  p.  146. 
When   I  regard   the   evidence   of   Superintendent    Ryan,  and 
the  constable  who  brought  this  man  to  him,  and  contrast  it  with 
what  was  done  in  other  cases,  I  confess  it  strikes  my  mind  that 
these  cases  are  far  and  away  stronger  than  the  particular  case  under 
the  consideration  of  the  Court.     I  have  now  to  call  attention  to  this 
fact,  that  in  all  the  cases  cited  the  person  has  been  in  custody ;  and 
it  certainly  is  remarkable  that  not  a  single  case  has  been  cited,  out 
of  all  the  books,  in  which  this  evidence  was  rejected,  where  the 
element  of  being  in  custody  did  not  exist     I  know  the  case  of  Tib 
Queen  v.  M*ffugh  has  been  cited.     I  was  one  of  the  Court  who 
decided  that  case,  and  I  assented  to  that  decision.     I  do  not  profess 
to  carry  more  in  my  mind  of  that  case  than  what  is  supplied  by 
the  printed  report.     In  fact,  without  that,  my  mind  is  a  blank 
upon  the  subject.    But  I  find  that  a  great  authority,  Baron  Fenoe- 
father,  dissented,  and  also  Justice  Moore,  a  very  high  authority. 
But  taking  The  Queen  v.  M^Hugh  to  be  correctly  reported,  I  see  do 
reason  to  quarrel  with  it.     I  do  not  think  it  in  the  slightest  degree 
stands  in  our  way  in  deciding  this  case.     What  do  I  find  there? 
The  prisoner  was  in  custody,  charged  with  an  offence :  he  sent  for 
the  Magistrate,  and  made  an  information  before  the  Magistrate  oa 
oath ;  the  very  same  Magistrate  at  the  very  same  time  refosiog 
to  receive   bail   for  the   prisoner,  in  consequence  of  the  offence 
with    which   he   was  charged.      There   is   no  analogy  in  that  to 
this  case.     In  this  case  the  man  is  let  to  remain  in  his  hooie; 
the  constable  goes  away,  comes  back  the  next  day,  and  he  swears 
•ihat  the  man  came  voluntarily  with  him,  without  any  threat  or 
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inducement,  to  the  superintendent.     The  superintendent  swears  the  T.  T.  1866. 
man  had  no  objection  to  give  information  ;  and  he  is  at  once  intro-     "^*  ^-^^°  * 
duced  to  the  Magistrate : — **  Here  is  a  man  named  Gillis ;  would  ^^^   queen 
jour  worship  hear  what  he  has  to  say?"     Am  I  to  be  told  that       gillis. 
this  is  the   same  case  as  where  the  man  is  in  gaol,   and   where 
the  Magistrate  comes  to  him,  refusing  bail,  then  taking  his  infor- 
mations, and  letting  the  man  remain  in  custody?     It  is  said  that 
being  in  custody  does  not  affect  the  question ;  but  I  find  it  expressly 
stated  by  Phillips^  a  high  authority,  that  it  does.    He  calls  attention 
to  the  custody  point  as  being  a  marked  element  in  the  question  of 
Toluntariness  or  not.     He  says  that  suspicion,  especially  if  the  party 
is  in  custody,  will  largely  operate  as  constraint,  and  that  statements 
so  made  are  not  as  voluntary  as  if  made  by  a  person  not  in  custody. 
Now,  what  has  been  the  practice  and  usage  about  taking  these 
informations  ?     Why,  in  the  first  place,  a  King's  evidence  is  a  per- 
son who  b  accused  of  an  offence ;  from  the  earliest  time  he  has 
been  taken  in  evidence;  and  if  he  goes  back  of  his  information, 
from  the  earliest  time  to  the  present  hour  he  has  been  dealt  with, 
and  his  information  has  been  given  in  evidence  against  him ;  and  he 
has  been  convicted,  and  capitally  convicted.     The  first  case  I  refer 
to  is  The  King  v.  Burley.     In  that  case  the  prisoner  made  a  con- 
fession, after  a  representation  made  to  him  by  a  constable,  in  gaol, 
that  his  accomplices  had  been  taken  into  custody;  which  was  not 
the  fact:  he  was  admitted  as  a  witness  against  his  associates,  on  a 
charge  of  maliciously  killing  sheep.     At  the  trial,  he  denied  all 
knowledge  of  the  subject ;  and  he  was  afterwards  tried  and  con- 
victed on   his  confession ;    and   the   conviction   was   subsequently 
approved  of  by  the  Judges.     Now  there,  a  fraud  was  clearly  prac- 
tised on  the   man,  yet  the   confession   was  used  to  convict  him. 
Again,  in  3  JRussell,  note  v,  p.  598,  there  is  this  : — **  So,  where  an 
"  accomplice  was  called  as  a  witness  against  several  prisoners,  and 
^^gave  evidence  which  made  all,  except  one,  who  was  apparently 
"  the  leader  of  the  gang,  present  at  a  robbery,  but  refused  to  give 
*' evidence  that  that  one  was  present ;  and  the  jury  found  all  the 
**  prisoners  guilty ; — Barod  Parke,  thinking  that  the  accomplice  had 
**  refused  to  state  this  particular  person  was  present,  in  order  to 
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T.  T.  1866.  "screen  him,  ordered  the  accomplice  to  be  kept  in  castody  till  the 
^-1 '-y     »'  '  "  next  Asaiases,  and  tried  for  the  robbery."   That  was  decided  in  1837' 
^^  Again  : — **  Where  an  accomplice  made  a  fall  disclosure  of  facts 

GiLLis.  *' attending  the  commission  of  a  burglary,  when  before  the  corn- 
emitting  Magistrate,  and  refused  before  the  grand  jury  to  give  any 
"evidence  at  all,  Wightman,  J.,  ordered  his  name  to  be  inserted 
"in  the  bill  of  indictment,  and  he  was  convicted  on  his  own  con- 
"fession  made  before  the  Magistrate" 

These  are  the  cases  of  persons  who  were  in  custody — the  eases  of 
persons  charged  with  offences-^the  cases  of  persons  who  received  no 
caution  whatsoever  from  the  Magistrate;  and  in  one  case — 7^  Qvxen 
V.  M'Hugh — bail  had  been  refused  by  the  Magistrate  who  took  the 
information.     But  here  is  a  case  where  a  man  of  his  own  voluntary 
motion — there  being  no  charge  against  him  of  any  kind  or  descrip- 
tion made  or  pending  against  him,  much  less  the  charge  on  which 
be  was  afterwards  indicted,  the  charge  being  against  other  persons 
who  were  in  custody,  while  he  was  not — here,  I  say,  is  the  case  oft 
man  who,  so  situated,  makes  a  voluntary  statement  to  a  police  officer 
— who  induces  the  policeman  to  make  that  statement  to  the  superin- 
tendent— who  goes  to  that  superintendent  voluntarily,  without  threat 
or  inducement— who,  with  equal  voluntariness  and  freedom  ftom 
influence,  goes  before  a  Magistrate,  as  a  witness,  to  put  the  law  in 
motion  against  other  persons, — afterwards  he  refuses  to  give  efi- 
dence ;  and  then  we  are  to  hold  that  there  was  an  inducement,  when 
none  appears ;  that  there  was  a  promise,  when  none  was  made ;  in 
order  to  let  him  relieve  himself  and  his  accomplices  from  the  pu- 
nishment due  to  their  ofience,  because  by  his  act  he  frustrates  the 
law  he  was  the  means  of  putting  in  motion.     I  can  do  no  such 
thing.     No  matter  what  the  consequences  may  be,  of  course,  a  man 
accused  of  a  criminal  offence  is  entitled  to  the  full  benefit  of  the 
law.    But  let  me  say,  with  the  doubt  that  indubitably  I  moat  have, 
in  consequence  of  so   many  of  my  Brethren  having  a  differeot 
opinion,  that,  so  far  as  my  intellect  enables  me  to  arrive  at  a 
conclusion,  I  am  clearly  and  distinctly  of  the  conviction  that  this 
information  was  rightly  received   against  this   man ;  that  he  was 
properly  convicted ;  and  that  a  different  decision  may  lead  to  the 
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most  disastrous  consequences  in  the  administration  of  the  criminal  T.  T.  1 866. 

Crim,  Appeal, 
law  of  the  country.  — ^^ ' 

I  am  therefore  of  opinion  that  this  conviction  should  be  upheld. 

OILLIS. 
MONAHAK,   C.  J. 

In  Ithis  case  I  have  the  misfortune  to  differ  from  the  majority 
of  the  Court.     The  facts   have   been  so  fully  stated  by  my  Bro- 
ther Kbogh,  that  it  is  unnecessary  for  me  to  repeat  them  at  any 
length.      It   appears   from* the   evidence   of  the   police  constable, 
Charles  Smith,  that  when  he  went  to  the  prisoner's  house  on  the 
26th  of  September,  to  make  a  search,  he  made  a  statement  admit- 
ting his   participation  in  the   Fenian    conspiracy.      No   objection 
was  taken  on  the  trial  to  the  admission  of  this  statement  in  evidence, 
nor  has  any  question  in  relation  to  it  been  reserved  for  this  Court. 
The  constable,  Smith,  returned  to  the  prisoner's  house  the  next  day, 
the  27th,  and  asked  him  was  he  willing  to  repeat  to  the  superin- 
tendent the  statement  he  had  made  to  witness  the  previous  day. 
The  prisoner  stated  he  had  no  objection,  and  accompanied  Smith 
to  the   office  of  the   superintendent,  Ryan,  in  the  Lower  Castle- 
yard,   when,  as  I  collect,  he   repeated  to  Ryan  substantially  the 
same  statement  that   he   had   previously   made  to  Smith.     Then 
Ryan   asked   him   had   he   any  objection  to  repeat   the  statement 
before  the  Magistrate,  and  that  it  was  to  be  as  a  witness.     The 
prisoner   stated  he  had  no  objection,  and  accompanied  the  super- 
intendent to  the  office  of  the  Magistrate.     What  so  passed  between 
the  prisoner  and   the  superintendent  was   also  received    without 
objection.     The  case  of   7^  Queeu  v.  Johnson^  in  this  Court, 
appears  to  me  to  be  an  authority  that  no  objection  could  be  suc- 
cessfully taken  to  the  reception  in  evidence  of  the  statement  so 
made  to  the  constable  and  the  superintendent.     The  evidence  ob- 
jected to,  and  the  admissibility  of  which  is  reserved  for  the  consi- 
deration of  this  Court,  is  the  information  sworn  before  Mr.  Stronge, 
when  the  prisoner  was   brought   before   him  on  the  27th  of  Sep- 
tember, and   which  was  re-sworn  on  the  2nd  of  October ;  and  I 
believe  also  on  the  cross-examination  of  Gillis  by  Mr.  Sidney,  who, 
I  suppose,  was  Counsel  for  some  of  the  parties  named  in  Gillis's 
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T.  T.  1866.  information.  Superintendent  Rjan  states  that  he  held  out  no 
— ^^—  *  inducement  or  threat  whatever  to  Gillis  to  induce  him  to  go  before 
the  Magistrate  as  a  witness  ;  that  he  understood,  as  did  also  Gillis, 
oiLLis.  that  he  was  going  before  the  Magistrate  to  swear  an  information 
as  a  witness ;  that  he,  the  superintendent,  said  to  the  Magistrate, 
in  his  presence,  '*  Here  is  a  man  named  Gillis,  would  jour  worship 
hear  what  he  has  to  say,  and  take  his  information  ?"  Mr.  Stronge, 
the  Magistrate,  says  that  he  held  out  no  inducement  or  threat 
whatever;  that,  when  the  prisoner  came  before  him  on  the  27th 
of  September,  he  was  produced  as  a  witness  for  the  Crown,  readj 
and  willing  to  give  his  evidence  for  the  Fenian  prosecutions. 
Mr.  Stronge  states  that  he  did  not,  on  the  first  occasion,  look  on 
him  as  an  informer,  but  treated  him  as  a  Crown  witness,  in  the 
ordinary  sense.  As  I  understand,  none  of  the  persons  accused 
as  Fenians  were  present  when  the  information  of  the  27th  of 
September  was  sworn. 

It  further  appears,  from  the  evidence  of  Mr.  Stronge,  that,  on 
the  2nd  of  October,  he  was  re-sworn  to  his  information  made  on 
the  27th  of  September.     Mr.  Stronge  states  that,  on  this  occasion, 
he  considered  him  in  the  nature  of  an  approver.     As  I  understand, 
some  Members  of  the  Court  are  of  opinion  that  there  may  be  a 
distinction  between  the  information  sworn  on  the  27th  of  September 
and  that  sworn  on  the  2nd  of  October ;  and  that  what  was  sworn 
on  the  27th  of  September  may  be  admissible  in  evidence,  but  that 
what  occurred  or  was  sworn  on  the  2nd  of  October  is  not  admis- 
sible.    I  confess  I  cannot   see   any   distinction   between   the  two 
informations.     The  only  difference  between  the  circumstances  under 
which  they  were  sworn  is,  that  Mr.  Stronge  says  on  the  first  occa- 
sion  he   looked  upon  Gillis  as  an  ordinary  Crown  witness,  bat 
that  on  the  second  he  considered  him  in  the. nature  of  an  approver; 
but  that  in  neither  case  did  he  hold  out  any  hope  or  threat.    The 
question  then  is,  if  a  party  not   in  custody,  or  charged  with  an 
offence  for  which  others  are  charged,  and  are  in  custody,  volun- 
tarily goes  before  a  Magistrate,  at  the  request  of  the  constable, 
and   swears  an  information   against   the   persons   in  custody,  also 
implicating  himself,  is  the  information  so  made   to  be  received 
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in   evidence  against   him  ?      The   general  rule  that   whatever    a  T.  T.  1866, 

.                                                                        Crim,  Appeal 
party  sajs  may  be  received  against  him,  no  one  questions.     But      ^— v ' 

THB    QUEEN 

it  ia  said    that  this   case  comes   within  the  well  understood  ex-  «, 

caption  that,  if  threats  or  hopes  are  held  out  by  a  person  having       oillis. 
authority  to  carry  them  into  execution,  that  any  statements  made 
by   the   accused   under  such   inducements   cannot   be   received   in 
evidence*     It  occurs  to  me  that  the  evidence  in  the  present  case 
negatives  the  fact  that  either  the  Magistrate  or  the  police  super- 
intendent held  out   any  threats  or  hopes  to  the  party;   and  that 
he  may  have  formed  an  opinion,  in  his  own  mind,  that  it  would 
be  for  hla  advantage  to  make  the  statement,  does  not  occur  to 
me  aa  a  sufficient  ground  for  rejecting  the  evidence.     It  is  said 
that  M^Hugh's    case^  in  this  Court,  is  a  decision  governing  the 
present.     However  I  may  individually  doubt  the  propriety  of  the 
decision   in  that  case,  if  it  was  expressly  in  point  I  would  not 
take  it  on  myself  to  overrule  it ;   but  it  occurs  to  me  that  that 
case  is  distinguishable  from  the   present.     In  that  case  M^Hugh 
was  a  prisoner  in  custody,  charged   with  the   offence  in  relation 
to  which  he  gave  the  information  which  was  afterwards  received 
against  him ;  and  it  appears,  from  the  report  of  the  case,  that  it    ^ 
was  on   that  ground  the  case  was  argued  by  M'Hugh's  Counsel, 
who  distinguished  it  from  the  case  of  a  witness  voluntarily  coming 
forward,  and  giving  evidence  which  was  afterwards  used  against 
him.     That  case  therefore  I  do  not  consider  as  an  authority  binding 
the  present.    This  case,  I  consider,  comes  within  the  principle  of 
the  cases  to  which  we  have  been  referred,  in  which  a  party  has 
come  forward  before  the  Coroner  on  an  inquest,  as  a  witness ;  and 
the  evidence  so  given  has  been  afterwards  used  against  him;  and 
he  has  been  convicted  and  executed.     In  this  case,  if  the  party 
refused  to  go  voluntarily  before  the  Magistrate,  the  constable  might 
have  proceeded  on  summons,  and  thus  compelled  his  attendance; 
and  when  before  the  Magistrate,  when  asked  by  the  Magistrate,  or 
the  cross-examining  Counsel,  any  question  tending  to  criminate 
himself,  he  might  have  objected  to  answering.     On  that  ground, 
not  having  done  so,  it  occurs  to   me   the   information  he  then 
VOL.  17  71  I- 
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T.  T.  1866.  awore  is  receivable  in  evidence  against  him.     I  may  farther  state 

l^^-^L.  '  that,  if  the  prisoner  is  to  be  considered  in  the  light  of  an  accom- 

plice,  it  is  for   the  responsible   advisers  of  the  Crown  to  consider 
oiLLis.       whether  he  should  be  prosecuted,   as  stated  by  Lord  Campbell, 
in  the  case  referred  to  in  Russell. 

On  the   whole,  therefore,  I  am  of  opinion  that  the  evidence 
was  properly  received,  and  that  the  conviction  should  be  affirmed. 

Lefrov,  C.  J. 

In  this  case  I  think  the  conviction  is  bad,  on  account  of  evidence 
which  ought  to  have  been  rejected.    It  would,  in  my  opinion,  be 
making  a  new  and  dangerous  precedent  if  we  were  to  hold  that  this 
evidence  was  properly  received ;   and  the  last  case  cited  by  mj 
Brother  who  has  preceded  me,  shows  this  to  be  so.      Let  us  see 
what  was  the  state  of  the  parties  at  the  time  when  this  evidence 
was  admitted.     The  confession  of  the  prisoner  was  quite  sufficient 
for  the  ends  of  justice ;  but  that  voluntary  acknowledgment  of  his 
participation  in  the  crime   is  departed   from,   and  there  is  then 
brought  forward  a  deposition   taken  before   a  Magistrate,  under 
circumstances  which  have  been  so  accurately  and  so  often  detailed 
that  it  would  be  mere  waste  of  time  to  repeat  them.    On  what 
ground,  then,  did  the  prisoner  stand  ?     By  his  arrangement  with 
the  chief  constable  that  he  was  to  go  before   a   Magistrate  and 
repeat  the  evidence  which  he  had  given  to  the  constable ;  that  he 
was  to  give  that  evidence  confirmed  by  an  oath,   and  under  all 
circumstances    likely   to  inspire  confidence   in   the   value  of  the 
information  he  was  about  to  give,  and  which,   therefore,  it  waa 
important  for  the  Crown  to  secure ;  clearly  upon  the  ground  on 
which  every  approver  comes  forward — upon  ^he  understanding  that 
he  shall  have  the  protection  of  an  approver,  as  the  Crown  has  the 
benefit  of  the  information  he  gives  as  an  approver ;  information  not 
allowed  to  rest  upon  mere  statement,  but  confirmed  for  the  benefit 
of  the  Crown  by  oath.     If,  then,  he  was  taken  by  the  Crown  as  an 
approver,  is  he,  when  the  Crown  had  had  the  benefit  of  that  ar- 
rangement, to  be  deprived  of  the  protection  of  that  arrangement? 
If  he  is  to  be  taken  on  behalf  of  the  Crown  to  give  his  evidence  to 
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the  utmost  extent,  and  to  verify  it  upon  oath,  to  submit  himself  T.  T.  1866. 

Crim.  Appeal, 
to  cross-examination  by  the  Magistrate,  waiving  any  right  to  object      « ^ ' 

THE     QUEEN 

to  answer   questions,  are  we,  sitting  here  as  a  tribunal   between  ^^ 

the  Crown  and  the  subject,  to  say  that  the  Crown  is  to  be  at  liberty  gillis. 
to  have  evidence  given  by  him  upon  the  understanding  that  he  is 
to  have  protection,  and  that  then  the  understanding  is  to  be  violated 
under  the  sanction  of  this  Court?  Upon  what  ground,  when  we 
consider  the  consequences  to  the  party,  and  the  privileges  he 
secures  by  thus  putting  himself  into  the  hands  of  the  Crown,  can 
we  adopt  such  a  principle?  What  is  the  duty  of  a  Magistrate 
when  a  witness  is  before  him,  not  as  an  approver,  and  what  is  the 
right  of  the  witness  ?  The  duty  of  the  Magistrate  is,  not  to  put 
questions  that  would  criminate  the  witness.  The  right  of  the 
witness  is,  to  be  protected  from  answering  such  questions.  But 
here  most  of  the  information  arose  from  questions  put  by  the 
Magistrate  to  the  witness.  If  a  witness  is  to  be  dealt  with  in  this 
way,  if  he  is  to  put  himself  in  the  position  of  one  who,  if  he  has 
sworn  falsely,  is  liable  to  be  indicted  for  perjury,  and  the  Crown  is 
then  to  turn  round  and  say,  we  dealt  with  you  as  an  approver,  but 
you  shall  not  have  the  advantage  of  an  approver,  though  deprived 
of  your  privilege  not  to  answer  anything  likely  to  prejudice  your- 
self— it  seems  to  me  that  if  the  prisoner  is  to  be  thus  dealt  with,  it 
would,  in  the  language  of  Hawkins^  *'  be  making  him  the  deluded 
instrument  of  his  own  conviction  ;"  and  that  we  should  be  doing  so 
here  if  we  were  to  confirm  this  conviction.  I  trust,  therefore,  we 
shall  never  authorise  such  a  charge  to  be  made  against  the  tribunal 
which  administers  the  duties  that  devolve  upon  us. 

Conviction  quashed. 
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E.  T.  1865. 

Quun'i  Bench 


THE  QUEEN,  at  the  prosecutioo  of  LEOPOLD  GUST, 

THE  JUSTICES  OF  THE  COUNTY  OF  TTPPERART. 

AprU  19. 

The  Sammary  ^  conditional  order  had  been  obtained,  at  the  application  of  the  pro- 
Jurisdiction  »  »  rr  r 

Act  forbids  the  secator,  for  a  certiorari  to  bring  np  a  certain  conviction  or  order  of 

erection  of  any 

boose,  or  part  the  Justices  of  the  county  of  Tipperary,  dated  the  23rd  of  Jane 

of  a   house, 

within    thirty  1864,  against  L.  Oust,  Esq.     The  conviction   was  had  under  the 

treofanypub-  fourth  section  of  the  Summary  Jurisdiction  Act.*     The  summoos 

cerudn  exoep-  ^'  ^^®  Justices,  on  which  the  conviction  had  been  obtained,  was  as 

county suirey-  4«j,  l    Worrall,  County  Surveyor,  Complainant; 

ten  days    no-  L.   CusT,  Esq.,  Defendant." 

tice,  to   sum* 

mon    the    of-        ''Petty  Sessions  District  of  Tipperary,  county  of  Tipperary.— 

I^fore  the  Fet-  '*  Whereas  a  complaint  has  been  made  to  me,  that  jou,  the  stid 

*^^l5an''old  *' defendant,  did,  in  the  month  of  March   1864,  build  and  canae 

wall,     erected 

before  the  passing  of  the  Act.  within  thirty  feet  of  the  centre  of  a  public  road ;  he 
subeequently  raised  it,  and  made  it  part  of  a  cow.she<l.  Some  correspondence  parsed 
between  the  county  surveyor  and  A.  No  formal  notice  was  given :  and  he  was 
summoned  and  fined ;  the  summons  not  negativing  the  exceptions. 

Heldt  that  notice  was  only  required  where  the  county  surveyor  sought  to  do  the 
necessary  work  at  the  cost  of  the  offending  party. 

Held  aUof  that,  though  the  summons  was  defective,  the  Court,  in  the  exercise  of 
its  discretion,  would  not  grant  a  writ  of  certiorari. 

*  The  Summary  Jurisdiction  Act  (14  &  15  Vic,  c  92,  s.  9),  provides  for 
injuries  to  public  roads,  and  enacts,  "  That  any  person  who  shall  commit  anjof 
the  next  following  offences,  in  or  relatidg  to  any  public  road,  shall  be  liable  to  toe 
punishment  hereinafter  specified  in  such  case."  It  then  provides,  in  eight  para- 
graphs, for  the  punishment  of  eight  different  offences.  The  second  paragriph  is 
as  follows :— "  No.  2.  Any  person  who  shall  build,  or  cause  to  be  built,  any  home, 
or  part  of  a  house,  within  thirty  feet  of  the  centre  of  any  public  road,  except  ifl 
the  streets  of  corporate  or  market  towns,  or  where  a  house  now  stands,  shall  be 
liable  to  a  fine  not  exceeding  ten  pounds,  and  to  a  further  sum  of  ten  shilli^P 
a-week  from  the  time  of  his  conviction  until  the  same  shall  be  pulled  down  or 
removed.*'  After  enumerating  the  other  offences  provided  against,  the  sectioo 
proceeds : — "  And  if  the  county  surveyor,  or  the  contractor  for  the  repairing  of 
any  public  road  in  any  county,  shall  think  that  such  toad  is  prejudiced  bf  any 
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"  than  thirty  feet  of  the  centre  of  the  public  road,  leading,"  &c.,      v.— 

"  this  is  to  command  you  to  appear  as  a  defendant  on  the  hearing 

''of  said    complaint,  at  the   Sessions-house,  Tipperary,  at  twelve  justices  of 

**  o'clock  in  the  forenoon,"  &c.    The  Justices'  certificate  stated  "  that 

'*  on  the  hearing  of  the  said  complaint,  an  order  was  made  against 

^  the  said  L.  Oust,  to  the  following  effect,  *  that  he  do  pay  a  fine  of 

'''one  shilling  sterling,  and  twelve  and  sixpence  for  costs,  and  be 

"'directed  to  remove  the  house.'" 

The  affidavit  of  L.  Gust  stated  that  he  had  certain   out-offices 


each  neglects  or  ofiences  as  aforesaid,  or  by  the  shade  of  any  hedges  or  trees,  except 
those  planted  for  oroameat  or  shelter  of  any  dwelling- house,  court-yard,  or  gai-K 
den)  or  that  any  obstruction  is  caused  in  any  public  road  by  any  hedge  or  tree,  it 
shall  be  lawful  for  such  surveyor  or  contractor,  by  notice  in  writing,  to  require  the 
person  who  shall  be  guilty  of  any  such  neglect  or  offence,  or  the  owner  of  the 
land  on  which  such  hedges  or  trees  are  growing,  as  the  case  may  be,  to  fill  up  any 
ditch  or  drain  which  shall  have  been  so  scoured,  deepened,  or  widened,  or  to  scour 
any  drains  which  have  been  so  filled  on  the  side  of  any  public  road,  without  the 
consent  of  the  said  county  surveyor,  or  the  authority  of  a  presentment;  or  to  scour 
or  deepen  any  drain  or  ditch  leading  from  any  road  which  shall  be  omitted  to  be 
scoured  or  deepened,  after  due  notice  by  such  surveyor  or  contractor;  or  to 
remove  any  way  or  passage  from  any  road  into  any  adjoining  land,  or  to  any 
house,  which  may  obstruct  the  free  passage  of  the  water,  or  to  remake  the  same, 
by  building  a  gutter,  sewer,  or  arch  therein ;  or  to  pull  down  any  wall,  or  fill  up 
any  ditch  or  drain,  the  building  of  which  shall  have  been  an  offence  against  the 
provisionB  of  this  Act ;  or  to  cut  or  plush  such  hedges,  or  to  prune  or  lop  such 
trees,  so  as  that  such  road  may  not  be  prejudiced  or  obstructed  by  the  same.  And 
if  such  person  or  owner  shall  not  comply  with  such  request  within  ten  days  after 
such  notice,  it  shall  be  lawful  for  such  surveyor  or  contractor  as  aforesaid  to  sum- 
mon such  person  or  owner  before  the  Justices  assembled  at  any  Petty  Sessions  of 
such  county,  to  show  cause  why  he  has  not  complied  with  such  request;  and  upon 
the  hearing  of  such  case  it  shall  be  lawful  for  such  Justices,  if  they  shall  see  fit, 
to  Older  that  such  person  or  owner  shall  act  as  required  by  such  notice  as  afore- 
said ;  and  if  the  said  person  or  owner  shall  not  obey  such  order  within  ten  days 
after  the  making  of  the  same,  it  shall  be  lawful  for  such  surveyor  or  contractor,  if 
so  directed  by  the  Justices,  to  do  all  or  any  of  the  said  acts  so  required  by  such 
notice  for  the  benefit  or  improvement  of  such  road,  or  to  remove  such  obstruction 
as  aforesaid,  to  the  best  of  his  skill  add  judgment,  and  at  the  expense  of  such 
person  or  owper ;  and  it  shall  be  lawful  for  such  Justices,  upon  complaint  of  such 
surveyor  or  contractor  as  aforesaid,  and  upon  proof  of  the  expenses  incurred,  to 
issue  their  warrant  for  the  levy  of  such  expenses  by  distress  and  sale  of  the  goods 
and  chattels  of  such  person  or  owner :  provided  always  that  no  person  shall  be 
compelled,  nor  any  such  surveyor  or  contractor  as  aforesaid  be  permitted  to  cut  or 
prone  any  hedge,  at  any  other  time  than  between  the  last  day  of  September  and 
the  last  day  of  March.*' 
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E.  T.  1 865.  bailt  on  the   lands  of  Coolnahara,  and  that  a  slated  cow-shed  or 

_      linnej  was  built  thereon,  the  gable-end  of  which  was  rested  upon 

a  wall   which  was  rebuilt   upon  the  foundation  of  a  wall  which 

JUSTICES  OF  existed  at  the  time  of  the   passing  of  the    14  &  15    Vic,  c.  92. 

That  no  notice  was  served  upon  deponent,  such  as  required 
by  the  statute,  previous  to  the  issuing  of  the  summons.  The 
affidavit  of  J.  L.  Worrall,  filed  as  cause,  stated  that  the  depo- 
nent submitted  the  correspondence  which  took  place  between 
deponent  and  L.  Cust  was  sufficient  notice  of  the  purpose  of  pre- 
venting the  infringement  of  the  statute,  to  which  correspondence  he 
referred.  That  no  house  existed  in  that  spot  prior  or  subsequent  to 
the  passing  of  the  Act.  That  evidence  was  given  before  the  ssid 
Justices  that  said  house  was  on  a  public  road,  and  not  in  the  street! 
of  a  corporate  or  market  town,  or  where  a  house  stood  at  the  passing 
of  the  statute. 


Ryan  now  moved  to  make  absolute  the  conditional  order,  not- 
withstanding the  cause  shown. 

The  conviction  is  under  the   14  &  15  Fife,  c.  92,  s.  9i  psra- 
graph  3,  and  is  clearly  bad  for  not  negativing  the  exceptions  in  the 
statute.     That  paragraph  enacts  "  Any  person  who  shall  bnild,  or 
"  cause  to  be  built,  any  house,  or  part  of  a  house,  within  thirty  feet 
*'  of  the  centre  of  any  public  road,  except  in  the  streets  of  corporate 
"or  market  towns,  or  where  a  house  now  stands,  shall  be  liable  to  a 
*'  fine,"  &c.      The  section  further  enacts  that  the  county  survejor 
shall  give  the  offending  party  notice  to  reoiove  the  obstruction,  and 
if  not  removed  within  ten  days,  then  shall  summon  him  before  the 
Justices.    No  notice  was  given  in  this  case.     Though  the  order 
being   bad   on   the  face  of  it,  we  would  be  entitled,  according  to 
the  practice  of  this  Court,  to  the  writ  of  certiorari^  yet,  as  it  is 
a  writ  in  the  discretion  of  this  Court,  it  is  as  well  to  show  that  snb- 
stantial  justice  will  be  done  by  granting  it  in  this  case.     No  change 
was  made  as  to  the  position  of  the  wall.    Only  about  two  feet  of 
the  roof  of  the  shed  extends  over  the  old  wall. — [Hatxs,  J.   At 
the  time  of  passing  the  Act,  was  it  an  old  wall  that  was  on  this 
site,  or  substantially  a  house  ?] — It  was  a  house — [Fitzgbbald,  J* 
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bouse  ?] — That   will   be  for   the   other  side   to  show.     The  cor-      ^— — v ' 

respondence  does  not  supply  the  place  of  the  statutory  notice. —  ^ 

[Hates,  J.  Is  notice  necessary  where  the  complainant  seeks  to  justices  of 
have  a  fine  imposed  ?  It  would  be  necessary  if  he  sought  to  obtain 
the  expenses  of  removing  the  obstruction  himself.] — The  Justices 
have  ordered  the  wall  to  be  pulled  down  here.  The  Queen  v. 
Justices  of  Wexford^  in  this  Court  some  years  since,  decided  that 
the  exceptions  must  be  negatived  in  a  conviction ;  so  Fiizpatrick 
T.  Pine  (a).  In  that  case  it  was  contended  that  the  order  was  not  a 
conviction [Hates,  J.  Supposing  we  held  that  "  house,"  in  para- 
graph 2,  means  a  dwelling-house,  would  an  owner  have  a  right  to 
throw  it  down,  and  put  up  a  linney  instead  of  it  ?] 

E.  Johnstone^  in  support  of  the  cause  shown. 

The  Court  cannot  go  behind  the  conviction  now,  but  must  assume 
that  the  conviction  was  on  good  grounds. — [O'Brien,  J.  As- 
soming  that  Mr.  Ryan  is  right  that  the  conviction  is  bad,  he  may 
show  that  this  is  a  fit  case  to  exercise  our  discretion.] — There  are 
two  questiona,  whether  notice  was  given ;  and  whether  the  conduct 
of  Mr.  Cust  does  not  preclude  his  raising  that  objection  ? — [Fitz- 
gerald, J.  The  county  surveyor  may  pull  down  the  wall,  on 
notice,  and  then  go  before  the  Justices  for  costs.  O'Brien,  J. 
I  think  that  is  the  meaning  of  the  section.  Fitzgerald,  J.  Two 
questions  of  law  arise — first,  is  a  cow-shed  a  house,  or  not ;  and 
must  all  the  exceptions  be  negatived  ?  Lefrot,  C.  J.  If  it  be 
true  that  the  wall  is  the  same  distance  from  the  centre  of  the  road 
as  formerly,  how  can  this  building  be  an  encroachment  on  the  road  ? 
The  object  of  the  section  is  to  keep  the  passage  free ;  if  it  hung 
over,  so  as  to  be  in  danger  of  falling,  it  would  be  another  thing.] — 
Fiizpatrick  v.  Pine  was  under  the  Grand  Jury  Act;  but  in  this 
Act  there  is  a  clause  of  a  peculiar  kind,  section  24,  that  no  order 
made  under  the  provisions  of  this  Act,  &c.,  shall  be  quashed  for 
want  of  form. — [Lsfbot,  G.  J.  If  there  is  jurisdiction ;  but,  I 
think,  none  appears  here.    Hayes,  J.     There   is   this  important 

(a)  IS  Ir.  Com.  Law  B«p.  32. 
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£.  T.  1865.  qaeation,  whether,  a  man  having  an  ancient  house,  he  maj  pall 

^  it  down  and  put  anything  he  likes  in  its  place  ?     It  seems  to  me  it 

BE   Q  EE     ^Q^|^   1^  ,1  violation   of  the  Act  to   take  down   the   house  and 

JUSTICES  OF  then  coiTstruct  another.     Fitzqbrald,   J.     Was  the  case  against 

the  Justices  of  Wesrford  under  the  Grand  Jury  Act  ?] — Yes. 
In  the  Grand  Jury  Act  there  is  no  clause  like  this  about  defect 
of  form — [Fitzgerald,  J.     But  this  is  substance.] 

Ryan^  in  reply,   on    the    point  about  negativing    exceptions, 

referred  to  Crepps  v.  Durdan,  1  Smith's  Leading  Cases^  p.  649, 

and  the  cases  there  collected. 

Cur,  adv.  vult. 


T.T.  1865.       I-B^'^OY,  C.  J. 

June  12.  We  are  all  of  opinion  in  4hi8  case  that  the  conditional  order 

should  be  discharged.  There  seems  to  have  been  a  contrivanoe 
to  violate  the  Act  of  Parliament.  The  statute  was  intended  to 
prevent  walls  being  erected  within  a  certain  distance  of  the  ceDtre 
of  the  road ;  but  there  was  an  exception  in  favour  of  houses  which 
were  built  at  the  passing  of  the  Act.  Here,  though  the  wall 
was  built  before  the  Act  was  passed,  yet  it  was  subsequent  to 
the  passing  of  the  Act  that  the  wall  was  raised  so  as  to  make  it  a 
portion  of  a  house. 

We  are,  therefore,  clear  that  the  conditional  order  should  Iw 
discharged ;  but  as  this  Act  contained  an  exception  in  the  ease  of  a 
house,  that  exception  should  have  been  negatived  in  the  coovictioo, 
and,  from  this  informality  in  the  proceedings,  we  discharge  the  onier 
without  costs. 

# 

O'Brien,  Hatbs,  and  Fitzgerald,  JJ.,  concurred. 
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Queen's  Benoft 


CROFTON  M.  VANDELEUR,  Appellant; 
WILLIAM  MALGOLMSON  and  Another,  Respondents* 


Jan,  28,  31. 


This  was  an  appeal  from  a  decision  of  the  Special  Commissioners  Fisheiy   A^ 

for  Irish  Fisheries.  a   ^,^^^  .„ 

A,  owner  in 

The   special  case  stated,  pursuant  to  the  14th  section  of  the  f<M  of  the  shore 
*^  '   '^  adjoining   the 

26  &  27  Vic^  c.  114,  contained  the  following  facts  material  to  the  n^er  S.,  let  to 
^  '  ^  B,   by  yearly 

question  before  the  Court : — That  the  appellant  was  seized  in  fee  in  tenancy,  a  fix- 

ed  net,  erected 

possession  of  a  considerable  portion  of  the  land  adjoining  the  shore  in   1815,  and 

continned 

of  the  sea  or  estuary  of  the  river  Shannon,  whereon  the  net  in  down  to  pre- 
sent  time    in 

question  was  erected,  and  was  so  seized  before  the  erection  of  the  the  same  site. 

said  net.     That  said  net  had.  been  erected  in  or  about  the  year  1815,  gin^^JheT^"- 
by  a  tenant  of  the  said  appellant's  family,  who  had  fished  same  ^^^    of  the 

at  a  yearly  rent  to  said  appellant's  family ;  and  said  net  had  been  ersofFisheriei, 
^       ^  '^^  ^  that  the  letting 

erected  always  in  or  nearly  in  the  same  site.     That  about  eighteen  to,  and  user  by 

B,    did    not 

years  ago  said  weir  had  been  surrendered  to  the  appellant,  and  had  render  the  net 

illegal    uider 

been  let  some  years  ago  by  said  appellant  to  Marcus  Sheehy,  as  a  the5&6  Vic, 

tenant  from  year  to  year,  by  a  parol  demise,  at  a  yearly  rent  of  £4 ;  ' 

and  that  the  said  Marcus  Sheehy  held  the  said  weir  as  a  yearly 
tenant  under  said  appellant.  The  appellant  had  frequently  supplied 
wood  for  the^ repairs  of  said  weir;  and  said  Marcus  Sheehy  paid 
rates  and  taxes  for  same,  and  took  out  a  regular  fishing  license 
in  respect  thereof  in  each  year.  That  the  net  had  been  erected  and 
fished  for  salmon  in  1862,  and  previously  by  said  Marcus  Sheehy 
as  such  yearly  tenant,  and  was  a  salmon  net  or  weir ;  and  any  net 
or  weir  that  had  been  erected  or  fished  in  or  about  the  same 
site  was  also  a  salmon  net  or  weir;  and  that  the  said  ap- 
pellant was  the  owner  in  fee  and  occupier  of  the  land  adjoining 
the  al^ore  whereon  the  said  fixed  net  was  erected.  That  the  net 
projected  into  the  river  Shannon,  where  the  same  is  public, 
tidal,  and  navigable,  and  was  erected  upon  the  shore  of  the  lands  of 
Mount  Shannon,  within  the  limits  between  high  and  low  water 

*  Before  Lsfhot,  C.  J.,  O'BazEN,  Hates,  and  FxTzosaALD,  JJ. 
VOL,  17  72  L 
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H.  T.  1865.  mark,  whereof  the  appellant  was  and  is  seised  as  aforesaid.   That 

V- — V '     it  was  admitted  that  Marcus  Shediy,  who  was  the  person  actually 

o.  fishing  and  using  the  said  net  in  the  year  1862  and  preyioiisly,  did 

not  hold  or  occupy  any  land  adjoining  the  shore  of  the  estuary 
whereon  said  net  was  and  is  erected.  That  the  appellant  did  not 
seek  to  make  title  to  said  net,  under  the  5  &  6  Fie.,  c  106,  s.  18, 
the  appellant  not  laying  claim  to  any  several  fishery  along  the  shore 
whereon  said  net*was  erected.  That  the  said  net  was  held  iUogal, 
on  the  following  grounds: — First,  that  the  net  was  not  kgjfUlj 
erected  during  the  open  season  of  1862,  or  at  all  in  that  yesr, 
or  subsequently  under  5  &  6  Vic*^  c.  106,  s.  19  ;*  for  that  said 
Marcus  Sheeby  was  the  person  who  fixed,  erected,  maintained^  and 
used  the  said  fixed  net,  within  the  meaning  of  the  said  19thseelion, 
as  expkined  by  the  8it9  Vie^ c.  108,  s.  5,  and  the  18  &  14  Fie, 
c.  88,  s.  16  ;  and  the  said  Marcus  Sheeby  did  not  hold  or  eocopy 
any  of  the  adjoiniug  land.  Secondly,  that  though  sud  appeUan( 
was  seized  for  an  estate  in  fee  in  possession,  and  was  in  actnal 
occupation  of  the  adjoining  shore,  he  was  not,  in  contemplation 
of  the  statutes,  the  person  who  fixed,  erected,  iso. ;  wberenpoo  tbe 
said  Commissioners  decided  that  said  net  should  be  remoTcd. 


•The5&6  Fic^  0.106,9.] a,  enacts  :-•"  That  it  shall  and  may  bo  hwfol 
for  eveiy  person  who  shall  hold  and  oocnpy  as  tenant  in  fee-simple,  or  in 
fee-tail,  or  as  tenant  for  Efe,  or  as  tenant  nnder  any  lease  for  a  life  or  liveE, 
or  as  tenant  for  a  term  of  years,  of  which  not  less  than  fourteen  yeaxs  ifasD  be 
nnexpired  at  tbe  time  of  first  erecting  snch  net,  any  land  adjoining  tbe  sea- 
shore, or  any  estuary,  not  being  within  the  limits  of  any  such  sererai  fiaboy, 
but  subject  to  the  provisions  of  this  Act,  and  to  such  regulations  and  restric- 
tions as  may  be  made  by  the  said  Commissioner^  as  afoxBsaid*  to  fix  or  <n^ 
such  stake  net  or  other  fixed  nets  as  aforesaid,  attached  to  that  part  of  the  dnre 
adjoining  such  land :  provided  always,  that  no  tenant  under  any  lease  for  a  lift 
or  lives  determinable,  or  for  years,  of  which  less  than  one  hundred  shall  be 
unexpired,  shall  be  empowered  to  fix  or  erect  such  stake  nets  or  other  fixed  nets 
as  aforesaid,  without  the  previous  consent  in  writing  of  tbe  chief  landlord  or 
lessor  seised  of  any  rent  and  reversion  in  such  land ;  and  provided  also  ibat  die 
placing  or  erection  of  such  stake  nets  or  other  fixed  nets  as  aforesaid  sbsU  not 
give  or  confer  any  right  or  tide  to  the  occupancy  of  the  said  shore  (except  for  tbe 
purpose  of  attaching  the  said  fixed  nets  thereto  during  such  occupaocj  of  tbe 
land  as  aforesaid) ;  saving  to  the  Queen's  Host  ]9:(ceUent  M^Mji  and  sD  the 
subjects  of  this  realm,  the  free  and  full  exercise  and  enjoyment  of  all  otber  rigbti 
of  fishing,  or  otiier  rights  whatsoever,  in  or  along  the  said  sea-ahore  or  oosit,  or 
the  shore  of  snch  estuaiy  as  aforesaid,  subject  to  the  provisions  heran  coitsised.*' 
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Etiam,  with  him  TVmdTjf,  for  the  app«Uant.  H.  T.  1865. 

There  was  uo  allegation  that  the  weir  was  iojoriont  to  navi-     <■  — ^^-  -» 
gation.    Colonel  Yandelenr  is  still  the  owner^  and  the  U8»  of  the  e. 

stake  net  only  an  easement  by  Sheehy.  It  was  an  incorporeal  right 
only.  The  rtepondent  maintains  that  an  incorporeal  right  can 
be  granted  by  parol  ander  the  new  Landlord  and  Tenant  Act  I860. 
AU  these  nets,  which  are  called  indifibrently  stake  nets,  weirs, 
fixed  netS|  were  legal  until  the  Act  of  1842.  All*  through  the 
ActSy  fixed  neta  mean  not  only  stake  nets^  but  every  stationary 
engine  for  the  purpose  of  catching  salmon.  Section  16  of  5  &  6  Ff«., 
c.  106)  regulates  the  rights  of  the  owners  of  several  fisheries  in 
regard  of  stake  nets;  but  under  this  section  Colonel  Yandeleor 
dtims  nothing.  It  is-  und^  section  19  that  his  claim  arises.  The 
second  proviso  of  this  section  is  as  follows : — "  Provided  also,  that 
"the  placing  or  erection  of  sueh  stake  nets,  or  other  fixed  nets 
*'as  afonesaidi  shall  not  give  or  confer  any  right  or  title  to  the 
**  occupancy  of  the  said  shore  except  for  the  purpose  of  attaching 
*'  the  said  fixed  nets  thereto  during  such  occupancy  of  the  lands  as 
"aforesaid/*  This  guards  against  conferring  any  right  to  the 
sespshore.  In  granting  the-  right  to  erect  legal  nets  on  the  shore, 
which  belongs  properly  to  the  Queen,  it  became  necessary  to  guard 
against  the  supposition  that  this  conferred  any  right  to  the  shor« 
itself;  so  that  when  an  incorporeal  right  was  thereby  created,  and  so' 
given  aa  an  easement^  the  title  to  it  was  unconnected  with  the  right 
to  the  land.  This  grant  was  of  the  same  character  as  a  grant 
by  deed,  only  for  this  clause  excepting  right  to  the  soil  itself^  This 
right  is  just  like  that  discussed  in  DreweU  v»  Towhr  (a).  There 
the  right  claimed  was  to  fasten  holdfasts  in  a  wall  to  erect  clothes 
lines  thereoBi  Just  like  the  case  of  an  owner  of  a  several  fishery 
provided  for  by  the  18th  section.  This  right  is  to  an  incorporeal 
hereditament,  and  so  lying  in  grant,  it  ean  only  be  conferred  by 
deed,  and  it  cannot  be  the  subject  •  of  a  parol  demise.  Therefore, 
we  contend  that  this  fishing  was  by  Colonel  Vandeleur's  servants. 
In  Hairs  Rights  of  the  Croum  on  the  Sea^^hore^  p.  60,  after 
stating  that  fishing  may  be  of  two  kinds — with  nets  or  other  movable 

(a)  3  Bar.  &  Ad.  735.  . 
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H.  T.  1865.  apparatas,  or  by  means  of  weirs  and  fixed  inclosores,  he  goes  on: — 
^-— V— >     « Now,  the  public  cannot  claim  the  soil  under  the  sea  or  of  the 
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p,  "  shore  itself;  the  public  fishing  of  the  subject  is  a  floating  liberty 

"of  fishing  with  nets,  hooks,  &c.,  whereas  the  several  or  priYste 
"fishery  may  be  claimed  either  as  an  individual  personal  right 
"of  fishing  with  nets  tit  loeOf  the  soil  or  shore  whereof  belongs 
"  to  the  King  or  to  any  private  subject,  or  it  may  be  claimed  as 
"  appendant  or  appurtenant  to  the  ownership  of  an  adjoining  manor  or 
"  freehold.**   Duke  of  Somerset  v.  Fogwell  (a),  Holferd  v.  Bailey  {b\ 
where  a  statement  that  ownership  of  the  soil  was  in  a  third  partj 
was  held  not  to  vitiate  the  right  to  the  fishery.     The  case  of 
T%e  King  v.  The  InhabiiarUe  of  Chipping-Norton  (c)  proves  that  if 
there  be  no  deed  to  grant  incorporeal  right,  it  is  a  mere  license.  Lord 
EUenborough  there  says  :«^"  It  was  a  mere  license  to  coUect  the 
tolls,  the  right  to  which  still  remained  in  the  corporation.**    The 
case  of  Wood  v.   LeadhiUer  {d)   is  to  the  same    purpose;  the 
marginal  note  there  states  : — "  Bight  to  enter  and  remain  for 
"  certain  time  on  the  land  of  another  can  be  granted  only  hy  deed ; 
"  and  parol  license  to  do  so,  though  money  be  paid  for  it,  is  re- 
"  vocable  at  any  time.**    They  say,  admitting  your  argument,  that 
this  is  an  incorporeal  hereditament ;  yet,  by  Landlord  and  Tenant 
Act,  an  incorporeal  hereditament  from  year  to  year  may  be  granted 
by  simple  writing,  and  under  a  year  by  parol. 

They  contend  th%t,  under  the  3rd  and  4th  sections  of  the  23  &  24 
Ftc,  c.  154,  rent  must  make  Sheehy  a  tenant.  They  must  contend 
that  this  fourth  section  is  an  implied  repeal  of  the  Common  Law, 
and  also  of  the  second  section  of  the  Statute  of  Frauds.  The  title 
of  the  Act  is,  "  To  Consolidate  the  Law  of  Landlord  and  Tenant;** 
and  surely  there  was  no  intention  to  change  the  settled  lav  of 
the  land.  Then,  is  this  Act  retrospective  ?  The  words  of  section 
three  are,  "  The  relation  of  landlord  and  tenant  »hM  be  deemed  to 
"  be  founded  on  the  express  or  implied  contract  of  the  parties,  and 
"  not  upon  tenure  or  service ;  and  a  reversion  shall  Hot  be  neces- 
"  sary  to  such  relation,  which  shall  be  deemed  to  subsist  in  all  cases 

(a)  5  B.  &  C.  875.  (&)  13  Q.  B.  426. 

Xe)  6  East.  239.  (iQ  18  IL  &  W.  88a 
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*'iii  which  there  shall  be  an  agreement  by  one  party  to  hold  land  H.  T.  1865. 
'^from  or  under  another  in  consideration  of  any  rent."     None  can     > ^ ' 

YANDELBUa 

contend    that  any   agreement    to   hold   land   existed   here  in   the  v. 

meaning  of  the  section.  The  fourth  section  does  not  purport  to 
deal  with  a  tenancy  from  year  to  year ;  it  expressly  excludes  such 
tenancy,  which  would  be  legal  without  any  writing  under  the 
provisions  of  this  Act,  if  this  Act  repealed  the  second  section  of  the 
Statute  of  Frauds.  It  is  said  in  Bailey  v.  Cunningham  (a),  that 
the  relation  of  landlord  and  tenant  may  be  created  by  parol  demise 
for  three  years.  There  it  was  decided  that  parol  demise  of  right 
to  fishing  was  good.  Then  the  104th  section  declares,  '*From  and 
^  after  the  commencement  of  this  Act,  the  Acts  and  parts  of  Acts 
"in  Schedule  (B)  to  this  Act  annexed,"  &c.,  ''shall  be  and  are 
'* hereby  repealed ;"  so  this  section  takes  away  repeal  by  implication, 
and  shows  further  that  it  could  not  affect  rights  previously  ac- 
quired. When  the  language  of  the  statute  is  not  clear,  we  cannot 
adopt  a  construction  destructive  of  rights  existing.  To  this  effect 
is  the  dictum  of  Justice  Perrin  in  Farran  v.  Ottiwell  {h)y  men- 
tioned in  Ellis  V.  0*Neii{c)f  in  the  judgment  of  the  Lord  Chief 

JOSTICE. 

That  is  the  rule  in  construing  a  statute  interfering  with  Common 
Law  right.  Now,  these  are  statutes  interfering  with  Common  Law 
right  in  this  case:  Buzzard  v.  Capel(d)  and  Swatman  v.  Am- 
hler  («)•  Rent  commonly  issues  out  of  a  corporeal  hereditament. 
Now,  this  third  section  says  this  relation  shall  arise  where  there  is 
any  agreement  '4n  consideration  of  rent."  Then  they  have  recourse 
to  the  interpretation  clause,  where  rent  may  mean  any  ''sum  or 
**  return  in  the  nature  of  rent^  payable  or  given  by  way  of  compen- 
"sation  for  the  occupation  of  land."  But  there  is  no  authority  for 
having  recourse  to  the  interpretation  clause  to  eke  out  a  meaning 
injurious  to  existing  rights :  The  Queen  v.  THe  Justices  of  Cam' 
bridge  (f).  In  Cunningham  v.  Bailey  the  judgment  of  Mr.  Justice 
Christian  is  strongly  in  appellant's  favour  upon  this  point,  as  it 

(a)  8  Ir.  Jnr.  213.  (6)  2  Jebb.  &  S.  97. 

(e)  4  Ir.  Com.  Law.  Bep.  467.  (cQ  6  B.  &  C.  141. 

(0  8  Exch.  72.  (/)  7  Ad.  &  Ell,  480. 
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H.  T.  1865.  ctoarly  shows  that  there  is  no  repeal  of  the  CommoD  Law.    In 
^»    y  M^Areavy  v.  Hannan  (a)  the  third  section  of  this  Act  was  held  not 
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V.  retrospectiTe.    Again,  in  the  tenth  section,  which  is  intended  to  he 

retrospective,  it  is  clearly  so  expressed,  *'  where  any  lease  hu  beem 
*'  or  shall  be  made,  containing  an  agreement  restraining  or  prohi- 
*'  biting  assignment,  the  benefit  of  which  has  noi  been  waiyed,"  &c 


LomgfieUf  for  the  Commissioners  for  Irish  Fisheries.   . 

If  these  nets  were  erected  under  the  new  Act,  the  19th  section  is 
the  only  one  necessary  to  consider.     The  iSth  seetion  does  not 
apply,  as  Colonel  Vandeleor  does  not  claim  a  several  fishery.    The 
words  of  this  section  contain  an  express  proviso  againsl  the  appel- 
lant's claim.     This  is  a  corporeal,  not  an  incorporeal  hereditament 
It  is  provided  by  the  Act  of  1842  that  these  weirs  shall  not  be 
a  nuisance  to  navigation.     See  fifth  section  of  8  &  9  Vie^  o.  10& 
There  is  no  resemblance  between  this  case  and  that  of  The  Duke  of 
Somerset  v.  FogweiL    Now  it  is  expressly  foand  here  that  the  weir 
was  let  as  a  yearly  tenement    Sheehy  took  oat  the  license,  and  ptid 
rent  and  taxes  for  the  weir.    In  Maleolmson  v.  0*Dea  occur  the 
words  of  my  Lord  Chief  Justics  : — ''  A  fishery  in  concommitsnce 
with  the  soil."    It  is  said  this  weir  is  part  of  the  soil.     In  the  same 
case  Baron  Fitzgerald  says : — **  He  oonld  not  let  the  right  to  ereet 
a  weir." — [Hatbs,  J.    If,  after  he  erected  the  weir,  the  tide  were 
some  night  to  carry  it  away,  would  the  right  be  gone? — ^Fmoi- 
BALD,  J.    Assuming  that  Colonel  Yandeleur  had  a  right  to  erect  it, 
if  he  allows  another  person  to  use  it,  would  it  be  a  violation|of  the 
law?    And,  assuming  it  to  be  an  incorporeal  hereditament,  show 
me  that  the  right  would  be  gone.] — If  the  owner  in  fee  were  to 
erect  a  net,  and  then  cease  to  occupy,  his  right  goes— [Uatbs,  J. 
If  the  license  was  paid  for  by  Colonel  Yandeleur,  it  might  be  used 
by  any  one.]  —  This  was  a  gopd   parol  demise  at  Common  Lew. 
Bailey  v.  Cunningham  is  an  express  decision  that  demise  by  ptrol 
is  good  under  the  Landlord  and  Tenant  Act  1860.«  The  fonrth 
section  implies  that  all  estates  not  specially  provided  for  may  be 
created  by  parol. 

(a)  13  Ir.  Com.  Law  Bep.  70l 
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Shaw  (with  him  E.  Johnston)  for  respondent  Malcolmson.         H.  T.  1865. 
All  these  Acts  should  be  construed  together,  as  forming  a  code     t-  -y  „/ 
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of  law.    There  is  no  intention  to  abridge  in  the  weir-owner  any  v. 

lawful  right.    This  19th  section  only  abridges  aright  of  the  public. 
In  TesKplemore  y.  Alien  (a),  it  is  laid  down  that  the  rights  of  weir- 
owners  were  to  be  tried  strictly  as  being  against  public  right. 
There,  there  was  no  consent  of  the  landlord.    Section  10  says: — 
>*It  shall  be  lawful  for/'  &c«y  "but  subject  to  the  provisions  of  this 
Act"     Now  Sheehy  cannot  bring  himself  within  the  provisions 
of  this  Act.     The  object  of  this  Act  was  to  prevent  strangers 
from  erecting  weirs,  as  the  Scotchmen  had  done.     The  owner  of 
ft  several  fishery  may  do  this  by  the  18th  section.    This  19th  section 
says  that,  ^  Where  no  several  fishery  exists,  it  shall  be  lawful,^  &c. 
If  there  is  a  lease  for  fourteen  years,  then  the  tenant  can  erect 
the  weir,   with  the  landlord's   permission;  but,  if  the  land  is  in 
possession  of  a  yearly  tenant,  the  landlord  must  either  give  a  greater 
interest  to  the  yearly  tenant,  or   must  turn   the  tenant  out,  and 
take  the  land  into  his  own  hands.    The  fif^h  section  of  the  8  &  9 
Vic,f  0.  108,  after   referring  to  this  Act  as  one  that  defines  who 
may  use  those  nets,  goes  on : — *'  If  any  person,  other  than  those 
"80  entitled  to  exercise  such  right  as  aforesaid,  shall  erect,  use, 
*'or  fish  with  any  stake,  weir,"  &c.;  showing   that   the  Act  con- 
templated the  erection  and  use  by  the  same  person.    If  summons 
had  issued  against  Sheehy  before  the  Magistrates,  he  would  have 
been  liable  to  a  penalty  of  £10. — [Lbfbot,  C.  J.     Then,  if  any 
friends  were  permitted  to  fish  by  Colonel  Vandeleur,  he  would  be 
liable  to  £10  penalty.] — The  question  of  agency  would  then  arise, 
whether  he  would  not  be  considered  as  fishing  himself. — [O'Bbier,  J. 
In  strict  construction,  weirs  legal  before  the  Act  are  now  made 
illegal;  but,  once  weirs  are  erected,  then  a  liberal  construction 
Bhould  be  adopted.] — ^This  Act  is  much  the  same  as  if  it  said; 
^*If  any  one  who  is  not  the  owner  of  adjoining  land,  or  who  ha« 
"not  erected  it  himself,  shall,"  &c.,  he  shall  incur  a  penalty  of 
£10.    The  words  "erecting,  using,"  &c.,  in  this  section,  support 
this  view.    Secondly ;  this  weir  is  not  an  incorporeal  hereditament,   ' 

(a)  8  Ir.  Law  Bep.  109. 
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H.  T.  1865.  but  a  chattel.    A  weir  consists  only  of  poles  and  a  net,  from  the 

QM««n's  Bench     ._  ..  ,.,,..  <. 

V-     V      ^     time  the  net  is  first  erected  in  the  early  spring  time,  and  so  remains 
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V,  till  the  end  of  the  season :   quiquid  plantaiur  solo^  soh  cedii. 

There  was  an  easement  existing  to  put  a  weir  m  that  place;  hot, 
as  soon  as  the  weir  was  erected,  then  it  was  no  longer  an  easement 
Sir  J.  DavieSy  p.  154,  sec.  3:— "The  city  of  London,  by  charter 
"from  the  King,  hath   the  river   Thames   granted  to  them;  but 
'*  because  it  was  conceived  that  the  soil  and  ground  of  the  river 
*'did   not  pass   by   that  grant,   they   purchased  another  charter, 
«  by  which  the  King  granted  them  solum  and  fundum  of  the  said 
"  river ;  by  power  of  which  grant  the  city  to  this  day  receives  rents 
'*  of  those  who  fix  posts,  or  make  wharfs  or  other  edifices  on  the  soil 
^*  of  the  said  river:**  Wood  v.  Hewitt  (a).     The  owner  of  the  weir 
would  have,  under  this  Act,  so  much  soil  of  the  ground  as  is  neces- 
sary for  his  weir. — [O'Brien,  J.      Take  the  case  of  DreufeU  j, 
TowleTy  about  a  staple  in  a  wall :   whibt  it  remains  in  the  wall 
it  keeps  the  right  in  abeyance,  but  it  belongs  to  the  person  who 
places  it  there.] — Lancaster  v.  Eve  (b) ;  Harvey  v.  Smith  (f ). 

Tandy^  in  reply. 

We  claim  no  right  created  by  this  section  of  the  statute.  Tbe 
case  of  Lancaster  v.  Eve  was  decided  upon  statutory  right  He 
cited,  further,  the  judgment  of  Mr.  Baron  Parke,  in  Cattlej/  ▼. 
Arnold  (d)  ;  The  Duke  of  Devonshire  v.  Smith  (e). 

Cur.  adv.  vult. 


i 

Lbfrot,  C.  J. 
Jan,  31.  In  this  case  a  great  many  questions  of  law  have  arisen,  and  ha?e 

been  fully  discussed.  We  have  considered  all  these  points ;  and  tbe 
decision  arrived  at  unanimously  is,  that  we  ought  to  reverse  the 
decision  of  the  Commissioners.  My  Brother  O'Bscen  will  deliver 
the  judgment  of  the  Court. 

(a)  8  Q.  B.  913.  (6)  5  C.  B.,  N.  S.  717. 

(c)  22  Bear.  299:  (<0  1  John.  &  Hem.  651. 

(c)  2  Had.  &  Br.  512. 
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O'Bmbh.J,  H.T.  1865. 

Queen' 8  Bench 
This  case  comes  before  the  Court  on  an  appeal  from  the  decision     ^  -    v      ^ 

▼AMDSLXUB 

of  the   Special  Commissioners  for  Irish  Fisheries,   whereby  they  v. 

MALCOLXSOH* 

decided  that  a  certain  fixed  net,  to  which  the  appellant  was  entitled, 
was,  under  section  19*  of  the  Salmon  Fishery  (Ireland)  Act,  and 
the  Salmon  Fishery  Acts,  illegal  and  void,  and  should  be  abated 
and  removed. 

The  case  has  been  fully  argued  before  us  ;  and  we  are  all  clearly 
of  opinion,  as  it  has  been  already  stated  by  my  Lord  Chief  Jus- 
tice, that  the  decision  of  the  Commissioners  was  erroneous,  and 
that  the  net  was  not  illegal,  on  the  grounds  stated  in  the  special 
case.     The  two  grounds  of  objection  appear  substantially  to  involve 
the  same  question.     The  Counsel  for  the  respondent,  in  support  of 
the  decision  of  the  Commissioners,  contended  that,  supposing  that 
the  net  was   legal   originally,  it  continued   legal  so  long  only  as 
the  owner  of  the  net  and  occupier  of  the  adjacent  land  continued  to 
be  the  same  person  ;  that  if,  by  the  letting  or  disposal  of  the  net  in 
any  pther  manner,  the  owner  and  occupier  of  the  land  ceased  to  be 
entitled  to  the  use  of  the  net,,  the  net  was  illegal;  and,  in  order 
to  bring  the  present  case  within  that  rule,  the  respondent's  Counsel 
farther  contended  that  the  letting  of  the  net  to  Marcus  Sheehy, 
made  by  the  appellant,  as  stated  in  the  case,  connected  with  the 
subsequent  payment  of  rent,  amounted  to  such  a  severance  of  the 
net  from  the  ownership  and  occupation  of  the  land  as,  according 
to  the  principle  of  the  rule,  rendered  the  net  illegal.    To  support 
that  view,  they  sought  to  establish  three  propositions;  first,  that 
the  net,  and  the  right  of  fishing  therein,   was  in  the  nature  of  a 
corporeal,  and  not  an  incorporeal  hereditament  or  right;  secondly, 
if  that  was  so,  that  the  parol  demise  of  the  net  by  the  appellant 
to  Sheehy,  followed  by  the  enjoyment  of  the  right  of  fishing,  and  the 
payment  of  rent  by  him,  created  a  tenancy  from  year  to  year  in 
Sheehy ;  and  that,   accordingly.    Colonel  Yandeleur  ceased  to  be 
the  person  in  actual   possession   and   enjoyment  of  the   right  of 
&)hing.     It  was  further  contended   that,   supposing   the  right  of 
fishing  in  the  net  was  to  be  considered   not  a  corporeal,  but  an 

*  See  sec^on  and  case  in  the  statement,  ante,  p.  570. 
VOL.  17  73  L 
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H.  T.  1865.  incorporeal  right  or  hereditament — a  right  to  take  a  profit  a  prendre 

in  the  soil  of  another,  by  the  third  section  of  the  Landlord  and 
Tenant  Act  (23  &  24  Ftc,  c.  154),  the  settled  distinction  which 
formerlj  prevailed  between  the  effect  of  a  parol  demise  of  a  cor- 
poreal, and  a  parol  demise  of  an  incorporeal  hereditament,  was 
put  an  end  to;  and  that  now  in  the  latter  case,  as  well  as  in 
the  former,  a  tenancy  from  year  to  year  may  be  created  by  a  parol 
demise,  followed  by  actual  possession,  enjoyment,  and  payment  of 
rent;  and  therefore  it  was  concluded  that,  whether  the  right  in 
question  was  to  be  considered  as  in  the  nature  of  a  corporeal, 
or  in  the  nature  of  an  incorporeal  right  or  hereditament,  in  either 
case  Sheehy  was  tenant  of  it  from  year  to  year. 

Now,  with  regard  to  the  general  proposition  contended  for,  that 

a  valid  alienation  or  disposition  of  the  net  or  right  of  fishing  alone 

would  render  the  net  illegal,  it  is  not  necessary,  in  the  view  which 

we  take  of  this  case,  to  decide.    For  myself,  I  may  say  that  it 

appears  to  me  that  there  would  be  great  difficulty  in  estabiishiog 

such  a  proposition.     A  great  deal  was  said  about  the  policy  of  the 

Fishery  Acts.      With   regard  to  that  argument,  it  appears  to  me 

that  the  policy  of  those  Acts  was  to  prevent  the  erection  of  illegal 

weirs  or  nets ;  but  where  the  original  erection  of  the  weir  was  legal, 

I  do  not  see  any  ground  for  saying  that  it  was  part  of  the  policy 

of  the  Act  to  prevent  the  parties  rightfully  entitled  to  such  weir 

or  net   from  exercising   over  it  the  same  right  of  disposition  u 

they  would   have    over   their   other   property,  and  as  they  would 

have  in  regard  to  property  of  the  same  description,  viz.,  a  right 

of  fishery,  if  they  had  acquired  that  right  under  other  circumstances 

than  under  the  19th  section  of  the  6  &  6  Fife,  c.  106.     Speaking 

for  myself,  I  think  it  would  require  very  clear  words  in  the  Act 

of  Parliament  to  give  it  that  construction.     I  do  not  go  through 

the  various  sections  of  the  Act  of  Parliament  relied  on  by  ^r, 

Longifield  and  Mr.  Shaw  to  establish  that  proposition,  because  it 

is  not  necessary  for  the  Court  to  decide  it ;  I  merely  observe  that 

they  contended  for  a  proposition  which  it  would  be  very  difficult 

to  establish.     However,  as  I  have  said,  it  is  not  necessary  to  de* 

cide  it ;  for,  assuming   the   existence  of  such  a  rule,  that  a  ^^m 
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alienation  of  a  net  or  right  of  fishery   acquired   under   the  19th  H.  T.  1865. 

Queen's  Bench 
section,  for   the   entire   interest,  or  for  a  lesser  term,  a  lease  for      , v ' 

YAMDELEOR 

jears,  or  a  tenancy   from   year   to   year,   would   render   the   net  v. 

•  MALCOLMSON. 

illegal — we  think,  from  the  facts  stated  in  tins  case,  that  the  dis- 
position of  this  net  to  Sheehy  did  not  amount  to  a  valid  demise 
of  it  to  him  as  a  yearly  tenant,  but  was  a  mere  license  'to  him 
to  use  the  net  for  his  own  benefit — a  license  which  was  revocable 
at  any  time.  Whether  or  not  a  Court  of  Equity  would  interfere 
to  restrain  Colonel  Yandeleur  from  exercising  that  power  of  revo- 
cation, having  regard  to  the  valuable  consideration  which  was  given 
for  it,  at  law  it  amounts  to  no  more  than  a  license. 

The  first  question  which  we  have  to  consider  is,  whether  this 
is  a  corporeal  or  an  incorporeal  hereditament  ?  Great  ingenuity 
was  shown  by  the  Counsel  who  argued  in  support  of  the  decision 
of  the  Commissioners  on  this  point.  It  was  contended  that  the 
materials  of  the  net  were  certainly  of  a  substantial  nature,  and 
that,  being  fixed  in  the  ground,  they  gave  the  net  the  character 
of  a  corporeal  hereditament.  With  every  respect  for  that  inge- 
nious argument,  we  think  that  it  overlooks  the  manifest  distinction 
between  the  right  to  fix  a  substance  in  the  soil  of  another, 
and  the  right  to  the  substance  so  fixed.  We  were  referred  to 
two  or  three  cases  on  this  point,  which  we  think  clearly  establish 
that  proposition.  The  case  of  Drewell  v.  Totoler  (a),  cited  by 
Mr.  Tand^j  illustrates  a  right  of  this  sort.  A  person  claimed  a 
right  to  fix  a  holdfast  in  the  wall  of  another,  in  order  to  hang 
linen  thereon  for  the  purpose  of  drying  it.  Although  the  holdfast 
was  a  substantial  thing,  it  never  occurred,  either  to  the  Counsel 
or  the  Court,  nor  was  it  argued  or  suggested,  that  the  right  was 
anything  but  an  incorporeal  right. 

The  case  of  Lancaster  v.  Eve  (6),  cited  by  Mr.  Longfield,  ap- 
pears to  me,  when  rightly  considered,  to  lead  exactly  to  the  same 
conclusion.  In  that  case  the  soil  of  the  shore  in  which  the  pile 
was  fixed  was  in  the  Corporation  of  London.  In  this  case  the 
soil  where  the  net  is  fixed  is  the  property  of  the  Queen,  as  a 
matter  of  right.    A  pile  had  been  driven  into  the  bed  of  the  river 

(fl)  3  B.  &  Ad.  735.  (6)  5  C.  B.,  N.  S.  717. 
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H.  T.  1865.  Thames,  upwards  of  twenty  years  before  the  action  was  broagbt, 
V     ■>/       f     opposite  the  wharf  of  the  plaintin.     He  brought  an  action  against 
V.  the  owner  of  a  barge,  for  driving  negligently  his  barge  against  the 

pile.     The  defendant  pleaded,  first,  not  guilty ;  secondly,  that  the 
plaintiff  was  not  possessed  of  the  pile ;  and,  thirdly,  that  the  pile 
was  unlawfully  driven  into  the  soil  and  bed  of  the  river  Thames, 
the  san^e  being  a  public  and  common  navigable  river,  and  a  com- 
mon  highway,  &c.,  and  that  the  pile  was  obstructing  the  ^Mssage 
of  the   river.    It  was  contended  for  the  defendant  that  the  pile, 
having   been  driven  into  the  soil  of  another,  became   attached  to 
the  freehold,  and  became  the  property  of  the  owner  of  the  freehold, 
and  was  therefore  the  property  of  the  Corporation  of  London,  and 
not  of  the  plaintiff.      Cockburn,  C.  J.,  says : — '*  I  do  not  mean  to 
"  controvert  or  question  the  general  proposition,  that  whatever  ij 
"  annexed  to  the  freehold  becomes  part  of  the  freehold ;  but  there 
*'  may  be  circumstances  to  take  a  case  out  of  the  general  rule — as, 
''for  instance,  where  the  thing  is  so  annexed  as  to  be  severable 
"without   injury  to  the  soil,  and  where  there  may  have  been  an 
'*  agreement  between  the  owner  of  the  soil  and  the  owner  of  the 
"  chattel  that  the  chattel  should  be  severable  at  the  will  and  pleasare 
"  of  the  latter.    I  think  there  are  circumstances  here  from  which  we 
*'  may  properly  draw  the  inference  that  the  pile  in  question  was  DOt 
"  placed  in  the  bed  of  the  river  with  a  view  to  its  permanent  annexa- 
*'  tion  to  the  freehold,  so  as  to  become  part  of  the  freehold ;  but  that 
''  it  was  placed  there  by  virtue  of  an  easement  granted  by  the  Grown, 
'*or  whoever  had  the  right  to  grant  it,  to  the  occupiers  of  the  adjozo- 
*'  ing  wharf,  for  the  more  convenient  use  and  enjoyment  thereof.   It 
«  seems  to  have  been  admitted  at  the  trial  that  the  plaintiffs,  or  their 
'*  predecessors  in  the  enjoyment  of  the  wharf,  had  fixed  the  pile 
"  where  it  stood,  and  had  had  the  use  and  benefit  of  it  for  a  long 
''series  of  years,  without  there  ever  having  been  any  interruption, 
"  or  any  assertion  of  right  to  it  by  the  Crown,  or  by  the  cooserra- 
"  tors  of  the  river."    Every  word  of  that,  which  was  applicable  to 
that  case  where  the  soil  was  in  the  Corporation  of  London,  and  tfae 
pile   was  fixed  in  it   for  the  convenience  of  the  owner  of  the 
adjoining  wharf,  is  equally  applicable  to  the  present  case,  where 
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the  soil  19  in  the  Queeii»  and  where  the  piles  were  inserted,  not  in   H.  T.  1865. 

Queen's  Bench 
consequence   of  a  presumed   agreement   between   the    Crown   and      ■ v — -^ 

▼ANDELEUB 

Colonel  Vandeleur,  but  under  the  provisions  of  an  Act  of  Parlia-  v. 

XALCOLMBON. 

ment.     Cockburn,  C.  J.,  continues : — *'  The  fair  inference  therefore 

*'  is,  that  the  pile  was  driven  into  the  bed  of  the  river  in  the  exer- 

"  cise  and  enjoyment  of  a  right  or  easement,  and  that  it  never  was 

*' intended  that  the  Crown,  or  any  other  body  or  person,  should 

^'  acquire  any  right  or  property  in  it,  but  that  it  should  continue  the 

"  property  of  the  occupiers  of  the  wharf,  with  the  right  to  remove  it 

"at  their  pleasure.     I  therefore  think  that  the  plaintiff's  claim  in 

"  this  action  is  not  impeded  by  the  plea  of  not  possessed."     The  rest 

of  the  Court  concurred.     I  think,  if  there  was  any  doubt  in  the 

matter,  that  is  a  satisfactory  authority  to  show  that  the  stakes,  by 

being  fastened  to  the  soil,  did  not  become  the  property  of  the  Queen, 

and  were  removable  at  pleasure.     What  ground  then  is  there  for 

saying  that  Colonel  Yandeleur  acquired  a  property  in  the  soil  of  the 

river  where  the  stakes  were  embedded  ?     Being  the  property  of  the 

Queen,  it  would  not  pass  by  implication  ;  but  we  have  the  express 

words  of  the  Act  of  Parliament,  which  exclude  him ;  for  the  19th 

section  saves  **  to  the  Queen's  Most  Excellent  Majesty,  and  all  the 

"  subjects  of  this  realm,  the  free  and  full  exercise  and  enjoyment  of 

''all  other  rights  of  fishing,  or  other  rights  whatsoever,  in  or  along 

''  the  said  sea-shore  or  coast,  or  the  shore  of  such  estuary  as  afore- 

"said,  subject  to  the  provisions  herein  contained." 

Therefore,  in  dealing  with  the  weir,  Colonel  Yandeleur  could 
give  no  other  right  whatever  except  the  right  to  attach  the  nets 
to  the  stakes.  So  long  as  he  occupies  the  adjoining  lands  he  has  a 
right  to  attach  the  nets  to  the  stakes ;  but  he  has  no  title  to  any  por- 
tion  of  the  soil.  That  is  an  incorporeal  and  not  a  territorial  right, 
according  to  the  doctrine  of  The  Duke  of  Somerset  v.  FogweU{a\ 
recognised  by  The  Duke  of  Devonshire  v.  Smith  (b) ;  and  a  term  for 
years  could  not  be  granted  out  of  it  except  by  deed.  Any  parol  demise 
of  it  is  actually  void,  and  does  not  prevent  the  person  who  made 
it  from  bringing  an  action  of  trespass.     The  same  doctrine  is  laid 

(a)  5  B.  &  Cr.  875.  (6)  2  H.  &  Br.  512. 
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H.  T.  1865.  down  by  Willes,  J.,  in  Malcolmson  v.  O^Dea  (a).    It  appears  to  me, 

QueeiC$  Bench  j      .u   *  .i.-     •  •  i  i.       j-.  .        ' 

< V on  these  grounds,  that  this  is  an  incorporeal  hereditament. 

YANDELEUR 

v.  The  question  remains  as  to  the  effect  of  the  Landlord  and  Tenant 

M  ALC0LM80N. 

Consolidation  Act,  23  &  24  Ftc,  c.  154.     We  were  referred  to  the 
case  of  Bailey  v.  Marquis  of  Conyngham  (6),  before  the  Court  of 
Common  Pleas.     In  that  case  the  Marquis  of  Conyngham,  by  parol, 
agreed  to  let  to  the  plaintiff  a  fishery  for  a  year,  after  the  passing  of 
the  Landlord  and   Tenant  Act.     The  plaintiff  brought  an  action 
against  the  Marquis  for  hindering  and  interrupting  him  from  the 
enjoyment  of  it  before  the  expiration  of  a  year.     The  question  was, 
whether  the  parol  agreement  for  a  lease  was  valid  under  the  third 
section  of  the  Landlord  and  Tenant  Act.     The  Court  was  divided 
in   opinion.      The  Lord   Chief  Justice  and  the  late  Mr.  Justice 
Ball  held  that  the  case  was  within  the  provision  of  the  third  section 
of  the  Act,  and  that  a  tenancy  from  year  to  year  might  be  created 
without  the  formality  of  writing,  and,  a  fortiori^  without  a  deed. 
Mr.  Justice  Christian  differed  from  them.     If  it  was  necessary  to 
decide  that  question,  it  is  by  no  means  clear  that  his  view  wu 
not  the  sound  one.     But  it  is  not  necessary  to  decide  the  question  in 
this  case,  because  in  this  case  the  dealing  between  Colonel  Van- 
deleur  and    Sheehy  was    antecedent  to   the  passing  of  the  Act, 
and,  therefore,  we  are  called  on  to  give  the  Act  of  Parliament  a 
retrospective  operation  ;    and  for  what  purpose  ?     If  what  I  hare 
stated  be  correct,  at  the  .time  of  the  passing  of  the  Act,  Colonel 
Vandeleur  was  the  owner  of  the  net,  he  was  the  person  actually  and 
legally  entitled  to  the  ownership  of  it ;   Sheehy  was  a  mere  liceosee. 
There  was  no  relation  of  lessor  and  lessee  between  them.    Bat 
if  the   Act   were   to  be   construed  to  be  retrospective,  it  would 
have  created  an  entirely  new  relation  between  Colonel  Vandeleor 
and  Sheehy,  and  would  have  rendered'  the  net  illegal  and  liable 
to  be  abated.    It  would  require  very  clear  words  in  the  Act  to 
induce  the  Court  to  give  it  such  a  construction.     There  are  no 
such  words  in  the  Act.     On  the  contrary,  the  word  "shall'' is  osed 
throughout  the    section,   which   seems   to   warrant   the  Coart  in 
holding,  in  accordance  with  justice  and   good   sense,  that  it  has 

(a)  10  Jnr.,  N.  S.  1138.  (6)  8  Ir.  Jar.,  N.  S.  212. 
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a  retrospective  operation.     The  third  section  is  in  these  words: —  H.  T.  1865. 

•                                                                                                                               Queen's  Bench 
*^Tke  relation  of  landlord  and  tenant  shall  be  deemed  to  be  founded ' 

YAMDELEUa 

"on  the  express  or  implied  contract  of  the  parties,  and  not  upon  v. 

"tenure  or  service ;  and  a  reversion  snail  not  be  necessary  to  such 
"relation,  which  shall  be  deemed  to  subsist  in  all  cases  in  which 
''there  shall  be  an  agreement  by  one  party  to  hold  land  from  or 
**  under  another  in  consideration  of  any  rent." 

Now,  what  is  the  state  of  things  here  ?  Sheehy  held  the  weir  for 
several  years.  A  tenancy  from  year  to  year  is  generally  created  by 
agreement,  followed  by  payment  of  rent  and  possession,  or  by  pos- 
session and  payment  of  rent,  independently  of  actual  agreement, 
when  there  are  sufficient  grounds  for  coming  to  the  conclusion 
that  there  was  an  agreement  for  a  yearly  tenancy.  In  Oxfy  v. 
James  (a)y  Baron  Parke  defines  a  tenancy  from  year  to  year.  He 
says : — ^*  L,egg  v.  Slurdwick  (6),  and  Bac,  Abr,,  tit.  Leases,  L,  3, 
'^show  what  is  the  nature  of  an  estate  from  year  to  year ;  namely,  a 
'Mease  for  a  year  certain,  with  a  growing  interest  during  every  year 
''thereafter,  springing  out  of  the  original  contract,  and  parcel  of  it.*' 
A  tenancy  from  year  to  year  once  created  cannot  be  determined 
except  by  notice  to  quit,  or  by  a  surrender  in  writing,  or  by  a  sur- 
render by  operation  of  law ;  and  it  is  not  necessary  that  there  should 
be  an  agreement  to  continue  the  tenancy  :  it  continues  without  any 
agreement,  and  cannot  be  put  an  end  to  by  agreement  merely. 
Therefore,  the  agreement  in  this  case  was  antecedent  to  the  Act. 

On  that  ground  we  are  relieved  from  the  necessity  of  deciding 
between  the  conflicting  opinions  of  the  Judges  of  the  Court  of  Com- 
mon Pleas,  because  we  are  of  opinion  that  the  third  section  of 
the  Landlord  and  Tenant  Act  is  not  retrospective,  and  does  not 
apply  to  this  case,  in  which  the  original  agreement  was  antecedent 
to  the  Act ;  and  that  the  parties  to  the  original  agreement,  in  con- 
templation of  law,  stood  in  the  relation  of  licenser  and  licensee,  and 
continued  in  that  relation  until  the  passing  of  the  Act.  To  give 
that  Act  a  retrospective  effect  would  be  to  give  it  a  construction 
contrary  to  the  strict  terms  of  it,  which  no  Judge  ought  to  do. 

Hates,  J.,  concurred. 

(a)  13  M.  &  W.  21 4.  (&)  2  Salk.  214. 
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H.  T.  1 865.       Fitzgerald,  J. 

Queen's  Bench         ^      .  ,  ,  ,  ..... 

I  Wish  to  say  that  we  do  not  express  any  opinion  in  this  case  on 
the  effect  of  the  third  section  of  the  Landlord  and  Tenant  Act.  We 
shall  be  prepared  to  express  an  opinion  upon  it  when  the  qoestion 
properly  arises  before  us.  But  I  may  say,  for  myself,  that  I  should 
be  slow  to  hold  that  it  had  the  effect  of  converting  a  rcTOcable  into 
an  irrevocable  license. 

Order  of  Commissioners  reversed. 


TAMDELEUR 

V. 
MALCOLMSOM. 


THE  QUEEN, 
At  the  prosecution  of  JOHN  LYTLE,  Esq.,  Mayor  of  BeUaBt, 

V, 
Jan.  23.  JOHN  REA.» 


°j^^  This  was  a  motion  in  arrest  of  judgment.   The  criminal  ioformation 


R.   wrote  a 
notice    to 

Mayor  of  B.,   ^^  ^j^^  ^^^  contained  nineteen  counts.     The  first  count  set  oat  that 
and    certain 

members  of  the  ^he  said  John  Lytle  was  Mayor  of  Belfast,  and,  whilst  such  Mayor, 
Town-council, 

saying  that,  in  and  in  pursuance  of  the  duties  of  his  office,  duly  presided  at  two 
a    certain 

event,    be  several  meetings  of  the  Town-council  of  Belfast.     That  a  certam 
would  use  said  ...  ^  .  j 

letter  to  charge  resolution  was  under  discussion  at  the  first  of  said  meetings;  ana 

felony  of  man.  the  said  J.  Bea  addressed  the  meeting,  and  was  told  by  the  Mayor 

"and  take  fur-  ^^^^>  ^^  ^^  persisted  in  introducing  irrelevant  statements,  he,  the 

ther  notice 

that,  as  regards  those  whom,  with  the  Mayor,  I  intend  to  have  returned  for  trial  at 

the  next  Assizes,  for  the  conspiracy  alleged  to  have  been  carried  out  on  the  13th  of 

December  last,  I  will,  if  they  again  conspire  illegally  to  exclude  the  said  burgesses, 

&c.,  use  this  notice  to  charge  the  said  persons  accused  as  conspirators,  with  the 

felony  of  murder.*'    R.,  being  convicted  on  a  criminal  information  moved  in  arrest 

of  judgment. 

Held,  that  this  letter  disclosed  a  good  ground  for  a  criminal  information. 

Held  further  (by  Lefboy,  C.  J.,  and  Hayeb.  J.),  that  slanderous  words  spoken 
of  and  to  a  Mayor,  in  the  discharge  of  his  office  as  Mayor,  and  of  him  in  the  execu- 
tion of  his  office,  the  said  Mayor  being  also  a  Magistrate  in  virtue  of  bis  office,  are 
the  subject  of  a  criminal  information. 

Beid  (by  0*Bribn  and  Fitzgerald,  JJ.),  that  such  words  are  not  the  subject 
of  an  indictment,  nor,  consequently,  of  a  criminal  information. 

*  Before  the  Full  Coort. 
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Major,    would   put   the  question   at  once.    That  then   the   said  H.  T.  1865. 
J.  Rea,  while  the  said  J.  Lytle  was  duly,  and  in  the  execution  Queen'sBench 

THE    OUBEIT 

of  his  office,  presiding   over   the   said   meeting,  spoke,  &c.,  to,  of  2 

and  concerning  the  said  John  Lytle  as  such  Mayor  of  Belfast,         bba* 

and  to,  of  and   concerning  the  said  J.  Lytle  in  the  execution  of 

his  said  office  of  Mayor  as  aforesaid,  and  to,  of,  and  concerning 

the  said  J.  Lytle  whilst  he  was  presiding  over  the  said  meeting 

as  aforesaid,   amongst  others,   the   several  false,  &c.,  to  wit,  ''I 

*' respectfully  say  that,  until  I  am  dragged  out  of  this  room  by 

"your   officers,  at  your  individual   peril,  you  will  not  put  this 

'* resolution  until  I  have  concluded  my   argument;  and  I  insist 

"  upon  your  hearing  me  explaining  the  law  of  conspiracy,  and 

"proving  that  these  tax-collectors  are  liable  to  conviction  imme- 

**diately  upon  trial;  and,  furthermore,  if  you  suppress^this  debate, 

**and  don't  hear  what  any  Judge  in  the  land  will  hear,  I  will, 

*«  beyond  all  question,  put  you  in  the  indictment  as  a  co-conspirator 

"with  them."     And,  further,  that  said  J.  Lytle    declaring  that 

he  was  judge  of  order,  then  the  said  J.  Rea  spoke  the  further 

defamatory  words : — "  So  long  as  you  are  acting  bona  fidt  in  the 

**  execution  of  your  duty,  I  charge  you  with  acting   corruptly  in 

'*  the  execution  of  your  duty ;  I  charge  you  as  co-conspirator  with 

"said  tax-collectors,  and  several  others,  in  packing  the  burgeas- 

^^  roll ;  and  I  say  that  you  would  never  have  been  Town-councillor, 

"  Alderman,  or  Mayor  of  Belfast,  if  the  burgess-roll  had  not  been 

"packed  from  year  to  year;  I  charge  you  with  a  breach  of  the 

"  laws  of  the  land ;  I  charge  you  as  a  co-conspirator,  with  de- 

^' grading  your  office."     The  count  set  out  several  repetitions  of  ^ 

this  statement.    The  next  eleven  counts  were  to  the  same  effect, 

slightly  varying  the  statement  of  facts.     The   next  six  charged 

the  language  as  spoken  with  a  view  to  instigate  a  breach  of  the 

peace.     These  latter  were,  however,  abandoned.    The  nineteenth 

and  twentieth  counts  stated  that  a  certain  meeting  of  the  Council 

had  been  held  with  closed  doors,  pursuant  to  resolutions  to  that 

effect  duly  passed ;  and  the  said  J.  Rea  published  a  false,  &o., 

libel,  of  and  concerning  the  said  J.  Lytle,  as  Mayor,  &o.,  to  wit, 

"  And  take  further  notice,  that,  in  the  event  of  any  of  the  mu- 
TOL.  17*  74  L 
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H.  T.  1865.  ^^nicipal  police,  burgesses,    ratepayers,  or   other    inbabitants  of 

>— .-y      ■/     <*  Belfast,  being  killed  in  any  scuffle  arising  out  of  any  attempt 

!/  *'to  execute  the  illegal  orders  which  were  carried  into  effect  on 

K£A.         "the  13th  of  December,  I  will  use  this  notice  to  charge  such  of 

'^you  as  absent  yourselves  from  your  duty  without  reasonable  or 

"sufficient  cause,   with  the  felony  of  manslaughter.     And,  take 

'*  further  notice,  that,  as  regards  those  whom,  with  the  Mayor, 

"I  mean  to  have  returned  for  trial  at  the  next  Assizes,  for  the 

**  conspiracy  alleged  to  have    been  carried  out  on  the  13tb  of 

"  December  last,  I  will,  if  they  again  conspire  illegally  to  exclude 

"  the  burgesses  and  ratepayers  frpm  the  Town  Hall,  use  this  notice 

^  to  charge  the  said  persons  aocused  as  conspirators  with  the  felony 

"  of  murder." 

To  the  first  thirteen  the  defendant  pleaded  in  justification  of 
the  allegations,  and  also  a  further  justification  to  eighteen,  nine- 
teen, and  twenty. 

The  case  was  tried  at  the  Summer  Assizes  for  Antrim,  1863 ; 
and  the  jury  found  for  the  prosecution  on  all  the  issues. 

The  prisoner,  now  awaiting  the  sentence  of  the  Court,  moved 
in  arrest  of  judgment. 

Buii  (with  him  Serjeant  Armstrong  and  J.  M^Malum\  for  the 
prisoner. 

The  information  consisted  originally  of  nineteen  counts,  which 
might  be  divided  into  three  classes.  The  first  twelve  charged  the 
prisoner  with  using  words  of  the  prosecutor  derogatory  to  him 
in  his  office  of  Mayor ;  but  they  contained  no  allegation  of  anj 
intention  to  provoke  a  breach  of  the  peace.  The  next  four  reite- 
rated the  first  charge,  adding  the  allegation  of  intention  to  provoke 
a  breach  of  the  peace.  But  on  these  four  a  nolle  prosequi  had 
been  entered.  Then  come  three  counts  for  a  totally  distinct  offence, 
a  libel  on  the  Mayor.  There  is  no  principle  of  law,  nor  anj 
decided  case,  that  words  spoken  of  the  president  of  a  municipal 
body  amount  to  a  misdemeanour.  These  counts  contain  no  alle- 
gation either,  that  Belfast  is  a  municipal  town.  Although  the 
Municipal  Act  mentions  Belfast,  still  there. is  no  averment  that  the 
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Manicipal  Act  was  pat  in  force  there;  yet  after  verdict,  I  admit,  I  H.  T.  1865* 

QfieeiCB  Bench 
cannot  take  advantage  of  that.     Then  there  is  no  allegation  that  the     '>^— v — -^ 

THE    QUEEN 

words  the  Mayor  objected  to  were  irrelevant,  bat  merely  that  the  ^^ 

Mayor  considered  them  so.    If  we  apply  the  test  whether  indictment         bba. 
lies  or  not,  we  know  that  no  words  spoken  are  indictable  unless 
those  calculated  to  provoke  a  breach  of  the  peace,  or  treasonable 
words,  or  those  spoken  of  a  Magistrate  in  the  discharge  of  his 
duty:   1   Hawkins*  Pleas  of  the  Crown,  p.  63,  c.  6,  ss.  11.    In 
all  the  te:(t- books  this  offence. of  words  spoken  contemptuously  of 
a  Mayor  are  all  classed  under  offences  against  the  King,  or  against 
the  administration  of  justice.     There  is  no  allegation  of  intention 
to  bring  the  administration  of  justice  into  contempt.    If  no  indict- 
ment lies,  then  no  criminal  information  can  be  supported. — [Le- 
FBOT,  C.  J.    Is  not  the  object  of  a  criminal  information  to  punish 
offences  not  within  the  ordinary  scope  of  the  law  ?] — Yes,  to  enable 
the  Grown  to  take  a  satisfactory  remedy  where  the  machinery  of  the 
law  is  defective ;  but  it  cannot  create  an  offence.     He  who  speaks 
against  a  Judge  in  the  administration  of  justice,  may  be  fined,  **or,  as 
some  say,  may  be  indicted." — 1  Hawkins*  Pleas  oftke  Crown,  p.  63. 
There  is  no  precedent  for  indictment  for  words  spoken  against  a 
Mayor,  although  he  be  a  Justice  of  the  Peace.     If  slanderous  words 
be  spoken  of  a  Superior  Court,  as  this  is,  it  would  be  an  indictable 
offence,  but  not  of  an  inferior  Magistrate.     At  present,  let  us  deal 
with  these  merely  as  slanderous  words :  The  Duke  of  Marlborough*s 
case  (a).     Words  not  tending  to  provoke  a  breach  of  the  peace  were 
never  made  the  subject  of  indictment.     Nor  is  the  office  of  a  Mayor 
like  to  that  of  a  Justice  ;  for  the  essential  ingredient  in  the  offence 
against  a  Justice  of  the  Peace  was,  that  the  act  was  an  obstacle  ^ 

to  the  administration  of  justice.  By  the  Municipal  Act,  any  other 
member  of  the  Town-council  may,  in  the  absence  of  the  Mayor, 
preside  over  the  meetings  of  the  Council;  but  he  would  not  be 
ft  Justice  of  the  Peace  at  all.  If  you  establish  this  privilege,  it 
could  not  be  limited  to  Mayors ;  it  must  extend  also  to  the  chairman 
of  a  railway  company,  who  is  the  person  appointed  by  statute  to 
pteside  at  a  meeting  of  the  shareholders,  and  to  the  chairman  of  a 

(a)  5  Q.  B.  955. 
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n.  T.  1865.  poor-law  board.     As  to  the  seventeenth,  eighteenth,   and  nine- 

Quetn's  Beach 

teenth  counts,  that  charged  libel  on  the  Major  in  the  execution 

of  his  office,  the  prisoner  sets  out  the  acts  he  charges  the  Major 
with,  which  are  not  denied,  and  sajs  that  thej  make  him  a  con- 
spirator. If  he  had  said  he  was  a  conspirator,  without  stating 
the  facts,  it  would  be  a  libel ;  but,  having  given  the  facts  for  all 
the  world  to  judge,  he  judges  them  himself,  and  states  his  infer- 
ence of  law  from  these  facts — [Fitzgerald,  J.  Does  he  charge 
the  proceedings  of  the  past  as  a  conspiracj  ?] — No ;  as  leading  to 
a  conspiracy.  He  only  states,  **you  have  done  a  certain  act;  and 
my  opinion  is,  that  you  are  thereby  subject  to  an  indictment." 
Suppose  the  case  of  any  one  publishing  an  opinion  taid  before 
Counsel,  as  to  stopping  up  a  highway,  could  such  publication  be 
held  a  libel?  Unless  itself  a  libel,  no  mere  expression  of  opinion 
that  the  act  is  indictable  is  libellous. — [O'Breen,  J.  Do  jou  saj 
that  the  act  charged  was  illegal  ?] — Yes ;  they  are  not  entitled  to 
take  it  otherwise.  The  meaning  of  ^*  conspiracy  "  is  not  to  be  pressed 
as  necessarily  illegal ;  it  only  means  agreemdnt  between  two  or 
three  persons  to  do  any  act.  This  was  merely  an  expression  of 
opinion  on  a  matter  of  public  interest :  Campbell  v.  SpoUii- 
woode(a)l  Tumbull  v.  Bird{h)\  Paris  v.  Levjf  (c);  Lefoii  r. 
Lev^  (d), 

m 

BretoiUr  (with  him  Joy^  Harrison^  and  Bruce\  for  the  relator. 

The  words  of  the  prisoner  were,  '*I  charge  you  with  acting 
'*  corruptly  in  the  execution  of  your  duty — ^packing  the  bargess- 
*^  roll."  There  is  no  distinction,  except  one,  between  words  addressed 
to  a  Mayor  in  the  execution  of  his  duty,  and  to  a  Justice  of  the 
Peace :  that  one  is,  that  words  spoken  to  a  Justice  were  held  a 
reproach  to  the  Government  for  his  appointment.  But  words  that 
would  warrant  a  Justice  of  the  Peace  to  commit  for  contempt, 
would  warrant  an  indictment.  The  power  to  commit  for  contempt 
is  convertiblb  with  the  power  to  indict :  King  v.  Burford  (c),  where 

(a)  9  Jur.p  N.  S.  1069.  (6)  2  F.  & :?.  506. 

(c)  2F.  &F.  71.  (<0  27I41W  Jonr.,  Q.K2^ 

(c)  2  Keble,  494 ;  S.  C,  1  Vent  la 
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it  was  held  that  words  of  this  kind  warranted  Justices  to  bind  over  H.  T.  1865. 

Queen's  Bench 
to    keep    the   pence.     In    The    Queen    v.   Langley  {a\   shmderous      . ' 

THE     QUEEN 

words    spoken   of  a   Mayor   were   held   not  indictable,  but   there 
thej    inrere   not   spoken    to    the    Mayor   in    the   execution    of  his         bba. 
office.     The  Queen  v.  Wrightson  {h) ;  The  King  v.   Cranjield  (c). 
In  all    the  cases  of  Mayors,  those  of  Magistrates  are  cited,  and 
vice    versa.      The  King  v.  Soley^  referred  to  by  Lord  Holt,  in 
King  v.  Wrightson,    The  King  v.  Pocock  (d) ;  where  it  is  said* 
if  the   words  charged  were  spoken  to  a  Mayor  in  the  execution 
of  his    duty,  it   would   make   the  matter  indictable.     Onslow  v. 
Home  (e),  where  two  rules  are  laid  down  by  Lord  Chief  Justice 
De  Grey.       The  King  v.  Symonds  (f),  there  the  indictment  was 
for  striking  the  Mayor  in  the  execution  of  his  office,  and  the  Court 
treated  it  in  the  same  way  as  in  the  case  of  a  Magistrate.     In 
Simmons    v.    Sweete  {g\    it   was  considered   that   the  Magistrate 
might  have  imprisoned  if  the  words  were  spoken  in  *'the  public 
place   of  justice."      The  King  v.   Darby  (h)\     Ashton   v.  Bia- 
grave  (t) ;  The  King  v.  Revel  (k).     The  argument  is  that,  though 
he  might  have  been  committed,  he   was  not    indictable.    By  ad- 
mitting one,  you  admit  the  other. — [Fitzgerald,  J.     Has  it  ever 
been   decided  that  a  Mayor  could   commit  when  not  in  a  Court 
of  Justice?] — The  cases  of  Presidents  of  Corporations   are  quite 
different  now   and  formerly ;     for    all    such   were    not    formerly 
Justices.    By  the  eighty-fourth  section  of  the  Municipal  Act  the 
Mayor  is  made  a  Justice 

Joy. 

Pleas  of  incorporation  to  thirteen  first  counts  are  incorporated 
by  pleading  with  those  to  the  libel  counts.  No  grave  doubt  was  ever 
raised  that  a  Mayor  could  commit.  Sir  F,  Moore*s  Reports^  p.  247 ; 
Anonymous  case  ;  there  the  words  were  ^*  fool  of  a  Magistrate ;"  and 
it  is  said  that  if  spoken  in  the  place  of  his  office,  he  might  commit : 

(a)  2  Salk.  697;  6  Mod.  105,  (6)  2  Salk.  697. 

(c)  5  Mod.  203;  S.  C,  12  Mod.  98.  (</)  2  Strange,  1157. 

(0  3  Wilaon,  177.  09  Cas.  temp,  Hardwicke,  277. 

is)  Cro.  Eliz.  78.  (Ji)  3  Mod.  139. 

(i)  8  Mod.  270 ;  S.  C,  2  Str.  76.  {k)  1  Strange,  420. 
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H.  T.  1865.  Hodges  v.  The  Mayor  of  Liskerret  (a) -,    The  Queen  v.  Langley, 

Queen*  s  Bench  * 

When  you  say  that  he  might  commit  him,  yoa  admit  that  indict* 

ment  lies.     The  coses  cited  by  Mr.  Butt  are  charges  to  jury,  and  a 

reasonable  statement  of  the  law  before  verdict.     As  to  the  libel 

counts,  the  jury  have  found  that  Rea  falsely  charged  the  Mayor 

with  illegal  conspiracy.     All  the  argument  of  Mr.  Butt  leaves  oat 

the  illegal  act,  which  is  the  essential  element  of  a  conspiracy.— 

[Fitzgerald,  J.    Is  there  anything  in  the  later  counts  to  show 

that  it  was  illegal  to  exclude  people?     Suppose  the  charge  were 

that  the  Mayor  conspired  by  legal  means  to  do  an  illegal  act,  would 

action  lie  ?] — The  charge  is  that  the  Mayor  did  it  by  illegal  means. 

Armstrong y  in  reply. 

In  The  Queen  v.  Revel  it  was  said  the  Justice  might  commit; 
but  that  was  not  proof  that  an  indictment  would  lie.     The  power  to 
commit  is  not  the  same  as  the  power  to  indict:  for  instance,  a 
witness  may  be  committed  lor  refusing  to  answer ;   could  he  be 
indicted  ?     There  is  no  decision  that  a  Mayor  can  commit  for  words 
spoken  while   he  is  not  performing  the   duties   of  a  Magistrate. 
Why  should  not  the  chairman  of  the  directors  of  the  Bank  of 
England  have  the  same   power?     In   The  Queen  v.  LangUy{h) 
the  Mayor  was  a  Magistrate;  and  it  is  said  no  precedent  can  be 
found  to  imprison  for  words  spoken  of  a  Magistrate  out  of  Court. 
If  Mr.  Lytic  was  sitting  in  Petty  Sessions  he  could  commit.    Tbe 
words  in  that  case,  '*  disparagement  of  the  Government,"  &c.,  mast 
mean  that  he  i^as  a  Magistrate.      The  King  v.  Cranfield{e)  is 
no  decision  in  favour  of  Mr.  Brewster.      In   King  v.  S^fmondi 
they  say  a  Magistrate  is  protected  in  the  execution  of  bis  office; 
they  must  mean  that  the   Mayor  there  was  a  Magistrate.    In 
Simmons  v.  Sweete  it  was  held  that  the  Mayor  might  not  imprison, 
but  might  bind  over  to  keep  the  peace.    If  he  had  been  in  tbe 
place  of  justice,  then  he  might  have  committed  him. — [O'Bhien,  J. 
It  appears,  I  think,  from  the  report  in  Moore^  that  the  Mayor  there 
was  also  a  Magistrate.] — As  chairman  of  a  public  meeting  be  migbt 

(a)  2  Bnls.  139.  (6)  2  Salk.  697. 

(c)  5  Mod.  208. 
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baye  had  a  right  to  .exclude  a  person  obstructing  him  in  the  H.  T.  1865. 

j»    1                1.  t  •      "I             1          I        .      1.  ••            /.                 .    <i.                   Qveen*8 Bench 
discnarge  of  his  duty;    but  that  is  dinerent  from  an  indictment;       ^ ' 

or  he  might  have  taken  his  action  for  damages. — [O'Bbien,  J.  ^^ 

The  case  in  Moore  is  probably  the  same  as  that  of  Simmons  t.        bea. 
SweeteJ} — Also  the  case  of  Hodges  v.  Mayor  of  Lisherret  (a),  where 
Hoaghton,  J.,  says,  for  the  first  two  grounds  he  cannot  justify  com- 
mitment.— [Fitzgerald,  J.    The  Mayor  is  called  the  officer  of 
the  King.] — The  Mayor  must  have  been  a  Magistrate,  as  Lytle 
was,  though  not  acting  as  such.    Archbold  Cr.  Pr.  contains  no 
precedent  for  such  an  indictment.    Lord  Denman  gives  the  reason 
why  an  indictment  is  given  in  the  case  of  a  Magistrate : — ^because  it 
is  an  actual  obstruction  to  the  course  of  justice.     How  would  this 
apply  to  the  case  of  the  governor  of  the  Bank  of  England  or  the 
chairman  of  the  East  India  Company  while  it  existed  ?     Now  as  to 
the  libel  counts : — ^The  resolution  mentioned  is  not  illegal ;  not  an 
unlawful  resolution,  but  stated  to  have  been  duly  passed.     All  this 
says  is,  that  the  Mayor  had  done  an  illegal  act.     Is  that  a  libel  ? — 
[CBaiEN,  J.      The  charge  is,  that   he  conspired  with  others  for 
passing    a    resolution.      He  alleges    that    it  was   illegal. — Fitz- 
GEBALD,  J.     What  was  the  meaning  of  describing  the  Mayor  as 
officer  of  the  King?] 

Joy  cited  Tomlin's  Law  Dictionary^  word  ^'  Mayor." 

Fitzgerald,  J. 

The  information  filed  in  this  cause  contained  nineteen  counts, 
charging  the  defendant  with  certain  alleged  misdemeanours,  to  which 
there  was  a  plea  of  not  guilty,  and  also  special  pleas.  A  general 
verdict  was  given  against  the  defendant,  who  has  now  moved  to 
arrest  the  judgment. 

The  first  twelve  counts  of  the  information  charged  the  defendant 
with  using  certain  defamatory  language  to  the  prosecutor,  who  was 
Mayor  of  the  borough  of  Belfast,,  with  intent  to  vilify  him  and 
degrade  his  office.  The  thirteenth,  fourteenth,  fifteenth,  and  six- 
teenth   counts  charge  the  use  of   the  same  language,  with  in- 

(o)  2  Bui.  139. 
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H.  T.  1865.  tent  to  provoke  the  prosecutor  to  commit  a  breach  of  the  peace; 

'     and  the  last  three  counts  are  for  the  publication  of  a  malicious  libel 

^  The  prosecutor  has  recently,  and  with  the  consent  of  the  Attoraey- 

REA.  General,  entered  a  nolle  prosequi  on  the  thirteenth,  fourteenth, 

fifteenth,  and  sixteenth  counts ;  and  the  notice  before  us  is  to  arrest 
judgment  on  the  first  twelve  and  on  the  last  three  counts. 

The  defendant  submits  to  us  as  to  the  last  three  counts  that, 
although  the  jury,  in  execution  of  their  peculiar  province  in  libel 
cases  to  pronounce  on  both  law  and  fact,  have  decided  that  [the 
publication  in  question  is  a  malicious  libel,  yet  that  it  is  open  to 
him  on  this  notice  to  point  out  to  the  Court  that  on  its  fair  and 
reasonable  construction  it  Is  not  libellous ;  and  to  ask  us,  therefore, 
to  refrain  from  pronouncing  judgment  against  him  on  these  coant& 
The  statute  (Fox's  Act)  preserves  his  right  to  move  in  arrest  of 
judgment. 

The  last  three  counts  are  founded  on  the  same  publication;  and 
it  is  not  necessary  for  me  now  to  read  or  comment  on  it.  I  may 
pass  by  this  part  of  the  case  very  shortly ;  indeed  it  was  not  veiy 
much  pressed  on  the  Court  in  argument.  It  seems  to  me 
that,  on  a  just  and  reasonable  construction  of  the  publication  in 
question,  it  is  a  libel  on  the  prosecutor,  tending  to  bring  him 
into  public  discredit,  by  imputing  that  his  conduct  had  rendered 
him  liable  to  be  prosecuted  for  a .  conspiracy  to  efiect  an  object 
alleged  to  be  illegal ;  and  that  in  the  happening  of  certain 
events,  the  consequences  of  the  conspiracy,  he  and  others  would 
become  chargeable  *'as  conspirators,  with  the  felony  of  murder." 
Judgment  should,  therefore,  in  my  opinion  be  given  agunst  the 
defendant  on  the  last  three  counts. 

The  residue  of  the  motion  embraces  the  first  twelve  counts  of  the 
information.  It  is  necessary  only  to  state  the  first  count,  as  the 
same  rule  must  apply  to  all. — \See  Statement,  p.  584.] — The  count 
states  that  the  prosecutor  was  elected  Mayor  on  the  1st  of  De- 
cember 1862,  to  hold  office  for  the  residue  of  that  year  and  for 
1863 ;  and  that  the  language  complained  of  was  used  at  a  meeting 
of  the  Council  held  on  the  Ist  of  January  1863.    Upon  referring 
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to  the  Manicipal  Corporation  Act,  it  will  be  apparent  that  the  H.  T.  1865. 

Que&i's  Bench 
meeting  of  the  let  of  January  1863  could  not  have  been  held  either     >.^    ^      * 

for  the  parpoae  of  revising  the  burgess-roll  or  for  the  admission  of  ^ 

freemen,  or  for  any  other  judicial  or  quasi*judicial  purpose.  kea. 

The  language  complained  of  is  no  doubt  of  a  very  defamatory 
character.    It  imputes  corruption  to  the  prosecutor ;  but  so  far  as  it 
imputes  corruption  in  his  conduct  as  Mayor,  it  does  not  specify 
what  that   corruption    was ;   and  it   has  generally  a  tendency  to 
degrade  and  vilify  the  prosecutor  as  Mayor  of  the  borough.     It  is 
important  to  bear  in  mind  that  the  Mayor  was  then  presiding  as 
€x  officio  chairman  at  a  fiscal  meeting  of  the  Town-council,  and  was 
not  in   the   exercise   of  any   magisterial  or  judicial  duty.      The 
position  and  duties  of  the  Mayor  are  defined   by  the  Municipal 
Corporation  Act,  3  &  4  Fic,  c.   108.     By  section  67,  and  subse- 
qaent  sections,    he   is   to  be   elected   by  the   Town-council   from 
amongst  their  own  body,  and  they  are  elected  by  the  rated  occu- 
piers.    He  is  to  hold  office  for  a  year.     Section  84  makes  him, 
ex  officio,  a  borough  Justice  of  the  Peace  during  his  mayoralty,  and 
gives   him,   as  such,  precedence   within    the   borough.    Section  8 
empowers  him  to  examine  into  the  claims  of  persons  to  be  placed 
OD  the  freeman*s  roll,  and,  if  established,  to  admit  them.     Section  9 
gives  an    appeal   to   the  Court  of  Queen's   Bench.      Sections   45 
and  46  empower  him  to  preside,  aided  by  assessors,  at  the  annual 
Court  for  the  reyi3ion  of  the  burgess-roll.     Sections  49  and  60 
regulate  the  appeal  to  the  Court  of  Queen's  Bench. 

The  fiscal  and  general  business  of  the  Corporation  is  managed  by 
the  Council,  of  whom  the  Mayor  is  one,  and  by  section  92  the 
Mayor  is  to  preside  at  meetings  of  the  Council ;  but  in  his  absence 
any  other  member  of  the  Council  is  qualified  to  preside.  At  those 
meetings  every  member  of  the  Council  is  entitled  to  be  present,  and 
to  speak  and  take  a  part  in  its  proceedings  and  declarations,  and 
every  question  is  decided  by  a  majority  of  votes.  It  will  be  seen 
that  the  Mayor  fills  three  distinct  capacities.  First;  he  is,  ex 
officio,  a  Justice  of  the  Peace,  and  as  such  chief  Magistrate  of  the 
borough.      Secondly;   he  is,  ex  officio,  a  judicial  ofiScer  for  the 

admission  of  freemen  and  revision  of  the  burgess-roll.    Thirdly; 
VOL.  17.  75  L 
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H.  T.  1865.  be  is,  ex  officio^  chairman  at  meetings  of  the  Coancil.  It  was 
^-  .^^i  "  whilst  presiding  in  this  latter  capacity  at  a  meeting  of  the  Borough- 
council  that  the  defamatory  language  in  question  was  addressed 
BSA*  to  the  prosecutor  by  the  defendant,  one  of  the  Council,  in  the  course 
of  a  debate  on  a  fiscal  matter.  The  defendant's  Counsel  contended 
that,  as  a  general  rule,  an  indictment  or  information  did  not  lie  by 
the  Common  Law  for  defamatory  words,  unless  they  were  calca- 
lated  to  provoke  a  breach  of  the  peace,  and  were  bo  laid;  and 
further  that,  although  there  were  certain  exceptions  resting  on 
grounds  of  public  policy,  the  present  case  did  not  range  witbio 
them.  He  further  called  our  attention  to  this,  that  there  was  no 
precedent  to  be  found  in  any  of  our  books  for  an  information  or 
indictment  such  as  that  here  before  us ;  and  he  alleged  that  there 
was  no  real  authority  to  support  it.  He  called  on  us  not  to  make  a 
new  precedent.  The  prosecutor's  Counsel,  on  the  other  hand,  con- 
tended  that  the  present  case  was  governed  by  decisions  to  which 
he  referred ;  and  further,  on  general  principles,  that  to  traduce  a 
public  officer  of  such  a  position  of  authority  as  the  Mayor  of  a 
borough,  whilst  in  the  execution  of  his  duty,  was  a  grave  offence 
against  the  public,  punishable  by  indictment,  or  at  least  cognizable 
and  punishable  in  this  Court  by  information. 

A  number  of  cases  were  referred  to  of  criminal  prosecutions  for 
defamatory  words  spoken  in  relation  to  Justices  of  the  Peace,  which 
I  may  pass  for  the  present  without  much  observation.  It  seems 
to  have  been  held  from  an  early  period  that  an  indictment  lay  for 
defamatory  language  of  a  Justice  of  the  Peace,  addressed  to  him 
whilst  in  the  execution  of  his  duty  as  a  Magistrate.  It  was  alleged 
on  the  part  of  the  defendant  that  the  reason  was,  that  such  language, 
used  under  such  circumstances,  was  a  disturbance  of  the  course  of 
public  justice ;  and  that  those  cases  were  not  precedents  for  the 

« 

present  informations.     Other  reasons  are  deducible  from  the  caaes 
themselves  to  render  them  inapplicable  as  authorities. 

It  is  to  be  borne  in  mind  that  Justices  of  the  Peace  are  Judges 
of  record  appointed  by  the  Queen,  deriving  their  authority  from 
her  as  the  fountain  of  Justice,  and  appointed  as  conservators  of  the 
peace,  and  for  the  execution  of  the  several  matters  coming  within 
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the  limits  of  their  commission,  and,  amongst  others,  the  punishment  H.  T.  1865. 

Queen's  Bench 
of  offenders  against  the  law,  and  to  compel  certain   evil-doers   to      < — /— ^ 

find  sureties  for  the  peace  and  for  good  behaviour.     A  Justice  of  ^ 

the  Peace,  as  such,  is  peculiarly  protected  bj  the  law  in  the  just         kea, 

execution  of  his  office ;  and  if  slandered  in  his  presence,  and  in  the 

execution  of  his  duty,  the  offender  is  liable  to  be  punished,  and  may 

be  indicted,  or  required  to  find  sureties  for  good   behaviour,  or 

perhaps  be  committed   by  the  Justice. 

Having  regard  to  these  considerations,  it  seems  to  me  that  the 
defendant's  contention  that  the  Magistrates'  cases  do  not  govern  the 
present  is  well  founded.  Their  effect,  too,  is  further  limited  by 
another  class  of  similar  cases,  from  which  it  appears  that  an  in- 
dictment cannot  be  maintained  for  defamatory  words  spoken  of  a 
Justice  of  the  Peace,  but  not  to  him,  or  in  his  presence,  in  the 
execution  of  his  duty :  ex.  gr.,  per  Lord  Holt,  in  Rex  ▼. 
Wrightson  (a),  where  the  words  were  of  a  Justice  of  the  Peace, 
and  in  reference  to  a  warrant  he  had  issued.  In  Bex  v.  Burford  {b) 
the  Court  quashed  the  indictment,  seeing  it  disclosed  no  crime,  but 
good  cause  to  bind  the  defendant  to  be  of  good  behaviour.  So  in  Bex 
V.  Soley^  where  corruption  was  imputed  to  a  Justice,  but  not  in  his 
presence ;  Bex  v.  Pocock  (c),  where  the  words  spoken  of  a  Justice 
of  the  Peace,  **that  he  was  a  forsworn  rogue;"  and  Bex  v. 
Metge(d)y  where  Lord  Ellenborough  expressed  his  opinion  that  an 
indictment  did  not  lie  which  charged  the  defendant  with  saying  of  a 
Justice  that  he  was  a  liar  and  a  scoundrel,  with  intent  to  defame 
him  as  such  Justice  ;  and  Ex  parte  the  Duke  of  Marlborough  («). 

Some  propositions  were  urged  in  the  course  of  this  discussion, 
which,  as  they  bear  on  the  question  in  controversy,  and  are  of  great 
practical  importance,  I  ought  not  to  pass  over  in  silence.  It  was 
suggested  that  an  information  might  be  maintained  in  this  Court 
on  a  charge  for  which  no  indictment  would  lie.  No  authority  . 
was  cited  for  this  position ;  and  unless  coerced  by  authority  I  must 
adhere  io  the  more  constitutional  doctrine  that  a  criminal  infor- 

(a)  2  Salk.  6^.  {b)  2  Eeb.  4d4. 

(c)  2  Stra.  1157.  *  {d)  2  Camp.  142. 

(e)  5  Q.  B.  955. 


596  COMMON  LAW  REPORTS. 

H.  T.  1865.  mation  in  the  Qaeen's  Bench  can  be  sustained  only  in  respect  of 
<„    y       *     some  charge  which  might  have  been  the  subject  of  indictmeDt  or 

wu  V     013SEN 

!r  presentment.     The   mode  of  proceeding  at  Common  Law,  or  bj 

RSA.  indictment  or  presentment,  and  the  proceeding  bj  criminal  infor- 
mation is  an  innovation,  though  Lord  Holt  felt  coerced,  probabij 
by  the  language  of  certain  statutes,  to  hold  that  it  was  derived  from 
the  Common  Law. — [See  Prynne^s  ease  (a)]. 

It  was  next  said  that  the  Mayor  might  have  committed  the  de- 
fendant to  prison  for  his  words  as  for  a  contempt.  There  is  no 
authority  whatever  for  this  suggestion.  And  again,  it  was  urged 
that  an  indictment  or  information  lies  in  all  cases  for  such  language 
or  conduct  as  would  warrant  a  committal  for  contempt,  and  this  was 
sought  to  be  applied  as  a  test  in  the  present  case.  The  proposition 
is  too  large.  No  doubt  there  are  cases  in  which  the  offender  may 
be  seriously  punished  for  conduct  which  amounts  to  a  contempt;  or 
he  may  be  indicted  for  the  same  offence  where  it  amounts  to  a 
misdemeanour ;  but  the  more  numerous  class  of  misfeasances  coming 
under  the  general  category  of  '^ contempts"  can  only  be  reached 
summarily,  and  dealt  with  flagrante  delicto  by  the  presiding  Judge. 

I  have  now  to  consider  the  main  question  on  the  authorities 
principally  relied  on  for  the  prosecution.  Hodges  v.  Hempkan 
(Mayor  of  Liskerrett)  (b)  was  cited  by  Mr.  Joy  as  applicable,  and 
was  very  much  pressed.  It  was  a  return  to  a  habeas  eorput  di- 
rected to  the  Mayor ;  and  the  cause  of  imprisonment  certified  was 
^^quia  se  male  gessit,**  and  for  using  indecent  speeches  to  the 
Mayor,  and  that  in  his  hall,  with  a  spit,  *'  insultum  fecit  et  eonahu 
frit  etiam  eum  tnUnerare"  The  defendant  was  discharged.  It  is  not 
easy  to  make  the  case  intelligible,  and  I  should  rather  infer  that  the 
Mayor  was  a  Justice  of  the  Peace,  and  that  the  assault  was 
committed,  and  indecent  language  used  to  him  in  that  capacity. 
Haughton,  J.,  says : — "  The  Mayor  is  conservator  paeis^  and  may 
keep  the  peace  from  being  broken  as  against  himself."  And 
Croke,  J.,  says  that  *<  For  one  to  say  that  the  Mayor  is  a  liar,  is 
'*  punishable,  for  this  is  the  way  to  bring  him  into  contempt ;  and 
"therefore  he  ought,  and  that  deservedly,  be  punished  for  this;  but 

(a)  5  Mod.  459.  (b)  2  Bulat  1S9. 
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"the  manner  of  his  punishment  ought  to  be  observed;**  and  he  puts  H.  T.  1865. 

1         I        1       •                                     I      .          f           yi?           /.  ^w**"'*  Bench 
it  on  the  ground  ^'  that  be  is  a  person  in  authority — law  officer  of     . 

the  .King.'*       The   case   decides  nothing;    and   if  the   dictum   of  ^ 

Croke,  J.»   is  to  he   read  as   affirming   that   to   call   a  person   in         he  a. 
authority    a    liar   is  punishahle   bj  indictment  or   information,   it 
would  not  be  adopted  at  the  present   day.     The   manner   of  the 
punishment  may  possibly  be  by  sureties  for  good  behaviour.     The 
case  is  not   reported  in  Croke  or  in  any  of  the  cotemporaneous 
reports ;  and  it  is  to  be  observed  that  BuUtrode*s  Reports  were  not 
published  in  his  lifetime.     The  Anonymous  case  in  Sir  F,  Moore's 
Reports^  p.  247,  which  was  cited  also  by  Mr.  Joy^  is,  as  my  Brother 
O'Brien  pointed  out,  the  same  case  reported  Cro.  Eliz,^  p.  78,  as 
Simmons  ▼.  Sweeten  it  was  there  held  that  contemptuous  words 
spoken  of  the  Mayor  of  Barnstaple  would  not  justify  imprisoning 
the  speaker,  but  he  might  have  been  bound  to  be   of  good  be- 
haviour ;  and  it  is  added,  *'  Yet  if  the  Mayor  had  been  in  a  public 
place  of  justice,  and  he  had  called  him  such  opprobrious  words,  he 
might  imprison  him.''     I  infer  from  that  report  that  the  Mayor 
was  a  Justice  of  the  Peace,  and  that  the  meaning  of  the  case  is, 
that  for  opprobrious  words  used  to  the  Mayor,  whilst  sitting  in  a 
public  place  of  justice  as  a  Magistrate,  he  might  have  imprisoned 
him.     Rex  v.  Langley  was  relied  on;  it  is  reported  in  three  books, 
but  the  fullest  in  2  Lord  Raymond^  p.  1029.     The  defendant  was 
indicted  for  speaking  certain  words  of  the  Mayor  of  Salisbury. 
They  were  spoken  to  him,  and  it  was  urged  on  demurrer  to  the 
indictment  that,  though  they  were  laid  to  be  spoken  of  the  Mayor,  it 
did  not  appear  that  they  were  spoken  of  him  whilst  in  the  execution 
of  his  oj£ce.    It  was  urged  for  the  indictment,  that  the  words  were 
indictable,  because   they  reflected  on   the  Mayoi's  integrity,   and 
it  concerned   the  public   to   maintain  the  honour  of  Magistrates. 
Holt,  C.  J.,  says : — "  The  Mayor  had  done  well  to  have  bound  the 
"defendant  over  to  his  good  behaviour.    It  is  a  disparagement  of 
"the  Government  to  put  an  ill  man  into  office."    Powell,  J. : — <^K 
"the  Mayor  had  been  in  the  execution  of  his  office  he  might  have 
"committed  the  defendant.     But  what  remedy  is  there  when  the 
"officer  cannot  commit  the  offender?"    On  a  subsequent  day  it 


« 


»» 
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H.  T.  1 865.  was  urged  that  the  words  were  spoken  in  Saram,  and  so  within  the 
vJ — . — ^     jurisdiction  of  the  Major,  where  he  is  always  in  the  execution  of 
his  office.     Holt,  C.  J.,  says : — "  It  does  not  appear  th4  the  Mayor 
BSA.  **  is  a  man  of  worship,  that  he  is  a  Justice  of  the  Peace ;  for  though  he 

"  be  a  Mayor  it  does  not  follow  that  he  is  a  Justice."  Powell,  J. : — 
'*  These  words  spoken  to  the  Mayor's  face  tend  to  the  breach  of  the 
'*  peace."  Holt,  C.  J. : — "  They  are  not  a  breach  of  the  peace,  but 
"they  may  provoke  to  it;  but  I  do  not  know  what  power  the 
*<  Mayor  has."  Powell,  J. : — *'  He  is  head  of  tiie  body  politic,  and 
it  is  an  office  which  concerns  the  Government."  Holt,  G.  J.:— 
**  These  words  do  not  tend  to  a  breach  of  the  peace,  whether  spoken 
*'  in  the  presence  of  the  Mayor  or  in  his  absence.  A  Magistrate 
"  may  commit  the  party,  but  the  commitment  must  be  made  pre- 
"  sently."  The  indictment  was  quashed.  Holt,  C.  J. : — "  It  is  not 
*'  said  that  the  Mayor  was  a  Justice  of  the  Peace,  nor  that  he  was  in 
"the  execution  of  his  office.  These  words  are  cause  to  bind  the 
"  defendant  to  his  good  behaviour."  Whatever  view  may  be  taken 
of  this  case  it  certainly  is  no  authority  for  the  prosecution. 

In  Rex  V.  Cranfield{a)  the  defendant  was  indicted  for  saying 
"  The  Mayor  and  Aldermen  of  Hatfield  are  a  pack  of  as  great 
"  villains  as  any  who  rob  on  the  highway,  and  we  will  take  awaj 
"their  charter."  Motion  on  arrest  of  judgment.  The  motion 
dropped,  but  in  12  Mod.^  p.  98,  it  is  again  mentioned,  and  the 
Court  say  :-^''  We  are  not  satisfied  -that  the  words  are  such  as  the/ 
"  may  be  indicted  for :  for  what  U  it  to  the  Government  that  the 
"  Mayor  and  Aldermen  are  rogues." 

I  have  now  adverted  to  the  cases  which  were  most  relied  on  for 
the  prosecutor;  and,  in  my  opinion,  none  of  them  afford  any 
authority,  or  even  any  clear  and  authoritative  dicta  to  support  the 
the  present  information,  and  there  is  much  to  be  found  in  them 
to  sustain  the  defendant's  contention. 

My  Brother  O'Brien  has  referred  us  to  two  cases  not  cited  in  the 
argument,  but  which  are  of  importance: — Rex  v.  Rogers {b),  in 
which  an  information  had  been  exhibited  in  the  Mayor's  Court 
of  London,    against   the  defendaat^  for  assaulting  the  alderman 

« 

(a)  5  Mod.  203.  (Q  2  I<ord  Ray.  777. 
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of  the  ward  whilst  presiding  at  the  wardmote,  and  on  the  same  H.  T.  1865. 

,  .  1    •  1  TT  .  •  •   Queen*a  Bench 

occasion   using   to  him  opprobrious  language.     Upon  a  certiorari     ^ — ^^— ^ 

the   Court   of  Queen's   Bench   awarded  a  procedendo  as   to    the  '^^^  ^  ^ 
assault ;   but  as  to  indictment  for  the  words,  Holt,  C.  J.,  said  : —         re  A. 
*'That  as  no  information  or  indictment  would  lie  for  these  words 
*'at  Common  Law,  it  was  a  great  question  whether  the  custom 
^relied  on  could  be  good;  for  the  Common  Law  has  provided  a 
*<  proper  remedy  for  such  scandalous  words — viz.,  binding  to  be  of 
''good  behaviour;  such  words  being  a  breach  of  the  peace."     The 
other   case  is  Bex  v.  Nems{a\  which  is  worthy  of  attention  as 
showing  that  the  ground  on  wliich   an   indictment   lies,  for  de- 
famatory words  spoken  to  a  Justice  of  the  Peace  whilst  in  execution 
of  his  duty  is,  that  it  is  *'  a  vilifying  the  authority  of  the  Queen's 
commission,  and  so  is  a  public  crime."    And  a  similar  rule  is  to 
be  deduced  from  Rex  v.  Darby  (6),  viz.,  that  defamatory  words  of  a 
Justice  of  the  Peace  are  a  reproach  to  the  Government  by  whom  he 
was  appointed,   and   reflect   on    the   public  government,   and  are 
therefore  punishable  by  information  at  suit  of  the  Queen. 

There  is  a  class  of  cases  very  numerous  indeed — viz.,  cases  in 
which  members  of  Municipal  Corporations  have  been  deprived  of 
office  for  misconduct  contrary  to  their  duty  as  burgesses,  and 
against  the  interests  of  the  borough ;  but  I  am  not  aware  that  it 
was  held  in  any  of  them  that  the  use  of  opprobrious  language  to  the 
head  of  the  Corporation,  whilst  in  the  execution  of  his  duty,  was 
cause  of  deprivation.  If  there  is  such  a  decision,  it  has  not  been 
cited. 

From  the  authorities  I  have  adverted  to,  and  others  which  have 
been  brought  before  us,  I  am  led  to  deduce  certain  conclusions  :«- 
First,  a  general  rule  that  an  information  or  indictment  cannot 
be  sustained  for  defamatory  words — namely,  unless  they  amount 
to  a  breach  of  the  peace,  or  were  spoken  with  intent  to  provoke  a 
breach  of  the  peace.  Secondly  ;  that,  on  grounds  of  public  policy^ 
an  indictment  or  information  lies  for  such  words  spoken  to  a  Justice 
of  the  Peace  whilst  in  the  execution  of  his  office.  Thirdly ;  that 
opprobrious  words  spoken  of  a  Justice  of  the  Peace,  as  such,  but  not 

(a)  GUb.  lUp.  in  K.  B.  36.  (6)  Carth,  14. 
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H.  T.  1865.  to  him,  are  not  punishable  hj  indictment  or  information,  but  ma j, 

in  a  proper  case,  be  made  the  foundation  of  compelling  the  offender 
to  find  sureties  for  good  behaviour.  Fourthly;  that  none  of  the 
authorities  or  precedents  produced  support  the  present  information. 

The  case,  then,  seems  to  me  to  come  before  the  Court  as  one 
unsupported  bj  authority  or  precedent,  and  with  no  clear  principle 
to  warrant  it.     The  argument  that  no  precedent  or  authority  can 
be  produced  for  such  an  information  as  this,  becomes  more  forcible 
when  we  consider  the  great  number  and  antiquity  of  our  municipal 
Corporations,  and  that   from  their   popular  constitution  and  the 
freedom  of  speech  enjoyed,  instances  of  abuse  of  that  privilege  itost 
have  been  of  very  frequent  occurrence.    But  it  has  been  suggested, 
though  with  hesitation,  in  the  course  of  the  argument,  that  if  a 
precedent  is  wanting  we  should  make  one,  where  the  principle  is 
clear.     There  are  some  passages  to  be  found  in  Hawkiiu*  P.  C 
to  justify  the  suggestion.     In  treating  of  the  Court  of  Queen's 
Bench,  and  the  plenitude  of  its  power,  he  says : — **  That  wherever  it 
<*  meets  with  an  offence  contrary  to  the  first  principle  of  justice,  and 
"of  dangerous  consequence  if  not  restrained,  it  adopts  a  proper 
"punishment  to  it;  and  also  that  it  has  jurisdiction  over  all  mis- 
**  demeanours  of  a  public  nature  tending  to  a  breach  of  the  peace,  to 
"  oppression  or  faction,  or  any  manner  of  mUgovemment ;  and,  for 
"  the  better  restraining  of  such  offences,  it  has  a  discretionaiy  power 
"  of  inflicting  exemplary  punishment,  either  by  fine  or  imprisonment, 
"or  other  infamous  punishment,  as  the  nature  of  the  crime  maj 
require.'*     The  doctrine  of  Hawkins  would  be,  to  use  bis  word^, 
"  of  dangerous  consequences  if  not  restrained"  within  proper  limits; 
and  I  am  by  no  means  disposed  to  adopt  it  in  its  widest  sense.    If 
it  is  to  be  taken  as  asserting  for  this  Court  a  power  to  add,  of  its 
own   authority  to   the  category  of  crime,   a  new   misdemeanour, 
because  it  considers  the  act  contrary  to  the  first  principles  of  justice, 
or  rather  some  general  principle,  I  would  be  disposed  to  disclaim 
such  a  power,  as  dangerous  and  unconstitutional ;  and  if  such  a 
power  exists,  it  seems  to  me  that  there  is  nothing  in  the  present 
case  to  call  for  its  exercise.     Hawkins  rests  very  much  on  the 
passages  I  have  quoted  on  the  authority  of  Lord  Coke,  to  whom 
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Lord  Ellesmere,  in  his  observations,  administers  a  just  reproof  on  H.  T.  1665. 

.1  .  •  '  -r        T>        .  .1  «  <.     .       Queen's  Bench 

tins   yerj  subject.     In    Baggs    case,    in  the  second   part  of  the     s-«-^v— ^ 

Reports,  93  b,  whilst  treating  of  the  causes  of  disfranchisement 
of  members  of  Corporations,  for  acts  against  the  duty  of  a  citizen  or  re  A. 
burgess,  much  is  said  that  goes  far  beyond  the  points  in  controversy ; 
and  in  a  note  at  98  a  will  be  found  Lord  Ellesmere's  observations. 
He  says: — '*  The  point  in  question  only  was,  what  cause  was 
''sufficient  for  a  Corporation  to  remove  a  burgess  from  his  place? 
'*He  digresseth  from  his  matter,  and  saith  it  was  resolved  that  to  the 
''Court  of  KiQg's  Bench  belongeth  authority,  not  only  to  correct 
"error  in  judicial  proceedings,  but  other  errors  and  misdemeanours 
"extra-judicial,  tending  to  the  breach  of  the  peace  or  to  the  op- 
'*pres8ion  of  subjects,  or  to  the  raising  of  faction  controversies, 
"  debates,  or  to  any  manner  of  misgovernment ;  so  that  no  wrong  or 
"injury,  either  public  or  private,  can  be  done,  but  that  this  shall  be 
"reformed  or  punishable  by  due  course  of  law.  Therein  giving 
"excess  of  authority  to  King's  Bench;  he  hath  as  much  as  in- 
"sinuated  that  his  Court  is  all-sufficient  in  itself  to  manage  the 
"  State ;  for,  if  the  King's  Bench  may  reform  any  manner  of  mis- 
government  (as  the  words  are),  it  seemeth  that  there  is  little  or 
"  no  use  either  of  the  King's  royal  care  and  authority,  exercised  in 
"his  person,  and  by  his  proclamations,  ordinances,  and  immediate 
"  directions,  nor  of  the  Council  Table  which,  under  the  King,  is  the 
"  chief  watch-tower  for  all  points  of  government." 

The  dicia  of  Lord  Coke  and  the  observations  of  Lord  Ellesmere 
lose  much  of  their  weight  when  we  call  to  mind  that  they  were  the 
principles  in  the  great  controversy  then  existing  between  the  Court 
of  King's  Bench  and  the  Court  of  Chancery.  Lord  Coke  asserting 
the  omnipotence  of  the  King's  Bench,  "  and  that  the  Judges  of  that 
Court  were  the  superintendents  of  the  realm :"  the  Chancellor,  on 
the  other  side,  advocating  the  absolute  power  of  the  King's  High 
Court  of  Chancery. 

The  conclusion  at  which  I  have,  on  the  whole,  arrived,  is,  that 
judgment  ought  to  be  arrested  on  the  first  twelve  counts;  but  I 
announce  my  opinion  with  the.  greatest  doubt  as  to  its  correctness. 

The  case  now  before  us,  in  itself,  is  of  small  consequence,  bat  it 
TOL.  17.  76  L 
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H.  T.  1865.  involves  considerations  of  great  importance  to  the  pnblic.    If  we 

should  hold  this  information   maintainable  as  to  the  first  twclre 
counts,  it  must  be  on  a  principle  equally  applicable  to  the  meetings 
of  all  municipal  Corporations  and  Towns  Commissioners  acting  under 
the  Towns   Improvements  Acts,  and  probably  also  to  meetings  of 
boards  of  guardians  and  of  other  public  bodies  of  a  like  character. 
The  tendency  of  such  a  rule  would  necessarily  be  to  check  freedom 
of  debates  at  such  assemblies,  and  to  place  a  dangerous  power  in  the 
hands  of  the  Mayor  or  other  chairman.     If  he  should  think  fit  to 
prosecute,  as  a  criminal,  the  person  imputing  corruption  or  other 
misconduct  to  him,  the  mouth  of  his  adversary  is  closed;  for  the 
defendant  in  such  a  criminal  prosecution  could  not  be  received  as  a 
witness,  nor  permitted  to  prove  the  truth  of  the  imputations  alleged 
to  be  defamatory.     The  defendant  in  the  present  case  did  put  in 
special  pleas  alleging  the  truth  of  the  charges  he  had  made;  but  if, 
in  place  of  taking  issue  on  those  pleas,  the  prosecutor  had  demurred, 
the  judgment  of  the  Court  must  have  been  given  against  the  pleas. 
On  the  other  hand,  no  evil  is  likely  to  ensue  from  our  holding  that 
this  information  does  not  lie  for  words  merely.    There  are  other  and 
not  inadequate  remedies.    The  Mayor  could,  no  doubt,  exclude  a 
member  of  the  Council  who  was  disturbing  the  proceedings  of  the 
meeting ;  or  he  could  take  steps  to  compel  him  to  give  sureties  for 
good  behaviour,  or  institute  an  action  where  there  was  actionable 
misconduct.     The   bye-laws   of  the   Corporation   may  also  be  so 
moulded  as  to  insure  propriety  of  language  and  conduct  at  the 
meetings  of  the  Council. 

I  have,  in  conclusion,  to  observe  that  the  Court,  when  granting 
to  the  prosecutor  a  conditional  order  for  leave  to  exhibit  this  infor- 
mation, entertained  and  expressed  doubt  on  the  question,  but  no 
cause  was  shown,  and  the  order  was  made  absolute  by  consent. 

Hates,  J. 

*  As  to  the  last  three  counts  of  this  information,  the  Court  is,  I 

believe,  unanimous  that  the  motion  in  arrest  of  judgment  ought  to 

be  refused.    With  respect  to  the  first  twelve  counts,  the  objection 

raised  by  the  defendant  is,  that  they  do  not,  nor  does  any  of  them, 
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disclose  any  offence  known   to   the   law;  and   in   support  of  this  H.  T.  1865. 

Queen'i  Bench 
position  to  seek  to  establish  the  principle  that  it  is  not  competent 

for  this  Court  to  entertain  a  criminal  information,  unless  it  disclose 
on  its  face  some  offence  for  which  an  indictment  can  be  shown 
to  lie.  I  do  not  accept  this  as  a  perfectly  correct  statement  of  the 
law,  though  the  general  scope  and  intent  of  the  two  proceedings  by 
indictment  and  by  criminal  information,  for  the  punishment  of  mis- 
demeanours, are  pretty  much  the  same.  As  to  the  powers  of  this 
Court,  Serjeant  Hawkins  (a)  tells  us  that  "  Whatever  crime  is  mani- , 
^*  festly  against  the  public  good,  it  comes  within  the  cognizance  of 
"this  Court,  though  it  do  not  directly  injure  any  particular  person.'' 
And  the  same  learned  writer  tells  us,  '^  It  is  not  necessary  in  a 
'*  prosecution  of  any  such  offence  in  this  Court,  to  show  a  precedent 
*^  of  the  likeisrime  formerly  punished  here,  agreeing  with  the  present 
"  in  all  its  circumstances ;  for  this  Court,  being  the  custos  morum 
^*of  all  the  subjects  of  the  realm,  wherever  it  meets  with  an  offence 
*' contrary  to  the  first  principles  of  common  justice,  and  of  dangerous 
"consequence  to  the  public,  if  not  restrained,  will  adapt  such  a  punish- 
"  ment  to  it  as  is  suitable  to  the  heinousness  of  it  :*'  2  Hawk^  c.  3,  s.  3. 
I  utterly  disclaim  any  intention  of  arrogating  for  this  Court  a 
power  of  enunciating  new  offences,  by  which  I  understand  the  pro- 
nouncing of  a  certain  act  to  be  criminal,  which,  until  it  was  so  an- 
Dounced,  was  not  criminal,  but  merely  of  asserting  for  this  Court,  not 
merely  the  power,  but  the  duty  of  applying  to  cases  as  they  arise,  in 
tlie  changes  and  progress  of  society,  the  general  principles  which  for 
ages  have  been  declared  as  the  great  land-marks  of  our  law,  and  the 
guarantees  of  peace  and  good  order.  In  such  a  case,  though  we 
make  a  precedent  for  other  Courts  to  follow,  we  do  not  create,  bat 
only  expound  and  apply  a  pre-existing  principle.  The  Court,  then, 
having  the  power  to  punish  offences  of  the  character  I  have  men- 
tioned, is  there  anything  in  the  mode  of  prosecution  by  criminal 
information  which  renders  it  inapplicable  in  any  of  the  foregoing 
cases?  I  am  content  to  abide  by  the  answer  supplied  by  Serjeant 
Hawkins^  who,  when  adverting  to  the  distiirction  that  had  been 
taken  between  wrongs  done  principally  to  another,  and  those  done 
principally  to  the  King  himself,  says  [A  2,  c.  26,  s.  1]  : — <*  I  do  not 

(a)  1852,  c.  3, 1.  8. 
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H.  T.  1865.  *'find  this  distinction  confirmed  bj  experience.     It  is  every  da/a 

Queen's  Bench 
>— — V "practice,  agreeable  to  numberless  precedents,  to  proceed  bj  way  of 

THE    QUEEN 

y^  '*  information,  either  in  the  name  of  the  Attorney-General  or  of  the 

BBA.  ''Master  of  the  Crown-office,  for  offences  of  the  former  kind,  as 
''well  as  for  offences  done  principally  to  the  King,  as  for  libels, 
"seditious  words,  contempts,  and  in  general  any  other  offences 
'*  against  the  public  good,  or  against  the  first  and  obvious  principles 
"of  justice  and  common  honesty/'  Now,  is  the  offence  charged 
in  this  information  one  against  the   public  good? 

The  Mayor  of  a  borough,  as  the  name  imports,  is  head  of  the 
Corporation ;  and  by  the  Municipal  Corporations  Act  (3  &  4  Fie., 
c.  108,  s.  84)  is  a  Juslice  of  the  Peace,  and  has  precedence  in  all 
places  within  the  borough.    It  is  his  duty  to  be  usually  resident  in 
the  borough ;  and  for  the  better  transaction  of  municipal  affairs,  be 
is  the  person  appointed  to  preside  at  all  meetings  of  the  Town- 
council  at  which  he  shall  attend ;    and  if  not  present,  then  the 
Council  is  to  elect  some  other  member  to  preside  [section  91]*  As 
such  president  of  a  deliberative  body,   it  is  his  duty  to  preserve 
order  and  decorum,  and  to  have  the  business  conducted  with  re- 
gularity and  decency.     For  all  these  purposes,  and  for  the  better 
sustainment  of  the  authority  with  which  he  is  entrusted,  it  is  highly 
important  to  the  public,  not  only  that  the  ofiice,  but  the  individoal 
elected  by  his  fellow-citizens  to  fill  that  office,  should  command  their 
respect  and  obedience.  If  his  authority,  while  discharging  the  duties 
of  his  office,  be  recklessly  gainsaid,  his  lawful  commands  disobeyed, 
and  himself  made  the  subject  of  open  insult  and  reproach,  it  is 
manifest  that  the  public  interests  of  the  municipality  must  suffer; 
in  short,  that  the  affairs  of  the  borough  will  be  left  undone,  and 
must  go  to  decay  and  ruin ;  for  the  well-ordered  citizen,  r^dy  and 
willing  though  he  may  be  to  render  his  assistance  in  the  conduct  of 
those  affairs,  will  not  give  his  attendance  when  he  is  convinced  that, 
from  circumstances   of    habitual   recurrence,   that   attendance  has 
become  not  only  disagreeable  to  himself  but  useless  to  the  public. 
If  such  be  the  consequences  that  are  likely  to  ensue,  it  appears  to 
me  that  this  Court  would  ill  discharge  its  duties  as  custas  marum  of 
the  subjects  of  the  realm,  if  it  refused  to  give  its  protection  to  the 
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officer   on  whom  the  Legislature  and  the   public  have  cast   such  H.  T.  1865. 

,     .              ,.-..,                                                 «.            Queen's  Bench 
important  duties,  and  by  so  doing  endeavour  to  repress  an  onence      — -. 

which  manifestly  is  of  such  dangerous  consequences  to  the  public. 

It  has  been  argued  that  the  protection  here  sought  ought  only  to         rea. 

be  g^ven  to  Justices  who  have  been  insulted  or  obstructed   while 

discharging  their  judicial  functions.     No  doubt  many  cases  may  be 

cited    in   which   this   Court  has   promptly   rendered  assistance  to 

Justices  who  have  so  suffered,  and  that  has  been  done  out  of  the 

great  regard  and  anxiety  which  it  lias  for  the  proper  and  pure 

administration  of  justice.     But  those  are  only  instances,  and  by  no 

means  embrace  all  the  objects  of  this  Court's  protection.     In  the 

present  case,  the  Mayor  is,  by  virtue  of  his  office,  a  Justice  of  the 

Peace ;  but  I  do  not  rest  my  opinion  on  that.     I  think  any  other 

member  of  the  Town-council,  called  on  to  preside  in  the  absence  of 

the  Mayor,  though  not  a  Justice,  would  be  equally  entitled  to  our 

protection.     For  tjjat  protection  being  granted,  not  so  much  out  of 

regard  for  the  office  or  the  person  filling  it,  as  for  the  sake  of  the 

public,  for  whose  benefit  the  office  has  been  instituted,  it  matters 

little  whether  the   officer  seeking  our  protection   in   matters   not 

immediately  connected  with  the  administration  of  justice,  be  or  be 

not  a  Justice  of  the  Peace.     In  either  case  the  injury  to  the  public 

is  the  same.     It  has  been  asked  at  the  Bar,  if  the  protection  by 

criminal  information  be  conceded  to  the  Mayor  of  Belfast,  acting  in 

his  office  as  president  of  the  Town-council  of  his  borough,  where 

are  we  to  stop  ?     Is  it  to  be  given  to  every  Mayor  of  even  much 

smaller  boroughs?     Is  it  to  be  conceded  to  every  chairman  of  Town 

Commissioners,  or  of  a  board  of  l^oor-law  Guardians?     The  answer 

is  briefly  this: — If  the  criminal  information  lies  upon  the  principles 

I  have  mentioned,  it  will  always  be  in  the  sound  discretion  of  this 

Court,  whether  it  shall  or  not  be  granted  in  any  particular  case 

in  which  it  may  be  sought. 

On  the  whole  case,  I  am  of  opinion  that  the  defendant's  motion 

in  arrest  of  judgment  ought  not  to  be  complied  with. 

O'Brien,  J. 

With  respect  to  the  last  three  counts  of  the  information  (numbers 
seventeen,  eighteen,  and  nineteen),  I  concur  with  my  Brothers 
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H.  T.  1865.  Hates  and  Fitzgerald  in  opinion  that  they  are  sostainable,  and 
_     * — *^      that  as  to  them  the  judgment  should  not  be  arrested.     The  pub- 
lications  complained  of  in   those   counts   charge  Mr.  Lytle  with 
RE  A.  conspiracy,  which  is  an  indictable  offence,  and  they  are,  therefore, 

clearly  libellous.     A  nolle  prosequi  has  been  entered  on  four  others 
of  the  counts  (numbers  thirteen,  fourteen,  fifteen,  and  sixteen),  so 
that  it  is  necessary  only  to  consider  the  first  twelve  counts,  as  to 
which  a  very  different  question  arises  from  that  on  the  last  three 
counts.     The  case  as  to  these  twelve  counts  has  been  argued  on  the 
first  count,  which  contains  a  full  account  of  all  that  took  place  at  the 
meeting  of  the  1st  of  January  1863,  and  of  the  language  used  by  the 
traverser  on  that  occasion ;  and  it  was  conceded  by  Counsel  in  (he 
argument  that,  if  the  judgment  should  be  arrested  on  that  first 
count,  a  similar  rule  should  be  made  as  to  the  eleven  subsequent 
counts.     The  language  used  by  the  traverser,  as  mentioned  in  the 
first  count,  has  been  truly  designated  as  gross  and  unwarrantable ; 
it  was  abusive  in  its  terms — charging  Mr.  Lytle  with  corruption  and 
misconduct  in  the  discharge  of  his  duties,  and  with  a  conspiracy  to 
pack  the  burgess-rolL  If  this  slanderous  language  had  been  made  the 
subject  of  a  civil  action  by  Mr.  Lytle,  he  would  have  been  entitled  to 
exemplary  damages ;  but  the  question  for  our  consideration  is,  whe- 
ther such  language,  used  on  the  occasion  that  it  was,  and  with  the 
object  and  intent  charged  in  the  first  count  of  the  information,  are 
the  subject  of  a  criminal  proceeding  by  information  or  indictment 

It  is,  in  my  opinion,  clearly  settled  (and  it  has  not  indeed  been 
disputed  by  the  prosecutor's  Counsel,  iji  the  argument)  that  s 
criminal  information  will  not  lie  for  any  oflfence  which  would  not 
be  the  proper  subject  of  an  indictment.  In  2nd  Hawkine^  PUas  of 
the  Crown^  c.  26,  s.  5,  which  has  been  referred  to,  it  is  stated, 
*'  That  an  information  differs  from  an  indictment  in  little  more  than 
'*  this,  that  the  one  is  found  by  the  oath  of  twelve  men,  and  the 
*'  other  is  not  so  found,  but  is  only  the  allegation  of  the  officer  who 
*'  exhibits  it ;  and  that  whatever  certainty  is  requisite  in  an  indict- 
"  ment,  the  same  at  least  is  necessary  also  in  an  information ;  and, 
'^consequently,  as  all  the  material  parts  of  the  crime  must  be  preciaely 
"  found  in  the  one,  so  must  they  be  precisely  alleged  in  the  other." 
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And,  according  to  the  definition  of  an  information  in  4th  Bacon's  H.  T.  1865. 

Queen  s  Bench 
Abridgment  (p.  402),  it  can  only  be  exhibited  against  a  person  for      . • 

THE    QUEEN 

gome    criminal   offence. — [^See   also   £x  parte    Chapmen  (a),  and  f,^ 

Archholds  Criminal  Pleading  and  Evidence^  s.  1  and  s.  2,  ac-  ^^'^' 
cording  to  which  a  criminal  information  only  lies  for  misde- 
meanours]. The  result  of  these  and  other  authorities  is,  that  an 
information  will  only  lie  for  such  offences  as  are  grounds  of  in- 
dictment, while  there  are  some  indictable  offences  for  which  it  will 
not  lie.  The  question  then  for  our  consideration  is,  whether  the 
first  count  shows  that  the  traverser  committed  an  indictable  offence. 
The  prosecutor's  Counsel  contend  that  it  does,  on  the  ground  that 
the  slanderous  words  therein  complained  of,  charging  Mr.  Lytle 
with  conspiracy  and  corruption  in  the  execution  of  his  office  as 
Mayor,  were  spoken  to  him,  as  therein  stated,  while  (in  the  exe- 
cution of  his  said  office)  he  was  presiding  over  a  meeting  of  the 
municipal  body ;  and  were  spoken  with  the  intent  to  degrade  and 
bring  him  to  contempt  in  the  execution  of  that  office. 

It  is  abo  clear,  as  a  general  rule,  that  an  indictment  will  not  lie 
for  mere  words  spoken,  however  slanderous  or  abusive  they  may  be, 
and  even  though  they  are  such  as  would  be  the  ground  of  a  civil 
action  without  laying  special  damage.     To  this  general  rule  there 
are,  however,  various  exceptions,  to  some  of  which  I  will  refer. 
Indictments  will  lie   for  blasphemous   or  seditious  language ;  for 
words  spoken  to  provoke  a  breach  of  the  peace  by  their  inciting 
either  to  a  challenge  or  to  personal  violence ;  and  also  for  words 
spoken  to  a  Judge  or  a  Magistrate  while  in  the  discharge  of  his 
duties  as  such.     And  we  have  to  consider  whether  the  present  case 
also  constitutes  an  exception  to  that  general  rule,  on  the  ground  that 
the  slanderous   words   were   spoken   to  Mr.   Lytle   while   in    the 
discharge  of  his  duties  as  Mayor,  and  with  intent  to  degrade  and 
vilify  him  in  the  execution  of  said  office.     It  is  true,  that  as  Mayor 
of  Belfast  Mr.  Lytle  was  also  a  Magistrate,  but  it  does  not  appear 
on  the  information,  and  was  not  even  suggested  during  the  argu- 
ment, that,  on  the  occasion  in  question,  he  was  at  all  acting  as  a 
Magistrate.      The  meeting  over  which  he  presided  is  stated  in 

(a)  4  Ad.  &  El  773. 
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H.  T.  1 8f)5.  the  information  to  have  been  held  for  the  transaction  of  municipftl 

business;  but  his  Counsel  contend  that,  as  those  slanderous  worl.s 
would  have  been  indictable  if  spoken  io  a  Magistrate  while  acting 
as  such,  and  spoken  of  him  in  the  execution  of  his  office,  aod 
with  the  intent  charged  in  the  information,  they  should  be  con- 
sidered equally  so  when  spoken  with  that  intent  to  a  Mayor,  while 
acting  as  such,  and  spoken  of  him  in  the  execution  of  that  office. 

We   have   been    referred  to  several   cases    on  this  subject.    I 
have  examined  them  carefully;  and  in  my  opinion  none  of  them 
establish  the   proposition    contended    for   by    Mr  Lytle's  Counsel, 
while  some  of  them   are   authorities    against  it.      In  four  of  the 
cases  cited,  viz.,  Rex  v.  Burford  (a),   Rex  v.  Darby  (6),  Rex  r. 
Wrightson  {c)y  and  Rex  v.  Revel  {d)^  the  words  were  spoken  of 
Magistrates,  and  not  of  Mayors.     Thus,  in  Rex  v.  Burford^  very 
contemptuous  words  were  spoken  of  Magistrates  in  their  absence, 
and  the  indictment  was  quashed,  upon  the  ground  that  the  use  of 
the  words  constituted  no  crime,  though  they  were  a  ground  for 
binding  the  traverser  to  good  behaviour.      In  Rex  v.  Barby  of- 
fensive words  were  also  spoken  of  a  Magistrate,  as  such,  imputing 
ignorance  and  incompetence  against  him.     According  to  the  report 
in  3  Modern,  the   indictment   was   held   good,  upon  the  ground, 
amongst  others,  that  it  was  a  scandal  to  the  Government  to  say 
that  the  King  had  appointed  an  ignorant  man  to  be  a  Magistrate. 
Even  if  that  case  was  decided  upon  such  a  ground,  the  reasoning 
would  not  apply  to  the  present,  as  Mr.  Lytle's  office  of  Magistrate 
was  consequent  upon  his  appointment  as  Mayor,  which  was  made 
by  the  corporation,  and  not  by  the  Crown ;  but  it  further  appears 
by  the  observations  of  Gould,  J.,  in  the  subsequent  case  of  Res  ^' 
Langley  (je),  that  the  report  of  Rex  v.  Darby,  in  3  Mod,,  is  in- 
correct, and  that  the  decision  in  it  was,  that  the  words  were  n(A 
indictable.     That  case  is  therefore  no  authority  for  the  prosecutor 
in  the   present  one.      In  Rex  v.    Wrightson  very  contemptuous 
words  (as  fool,  &c.)  were  also  spoken  of  a  Magistrate,  as  such; 

(a)  2  Eeble,  494 ;  S.  C,  1  Yentris,  16.  {b)  3  Mod.  139. 

(c)  11  Mod.  166;  8.  C,  2  Salk.  698;  Holt,  354.       {d)  1  Stnuge,  420. 

(e)  2  Lord  Bay.  •1029. 
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bat  it  was  held  they  were  not  indictable;  Holt,  C.  J.,  stating  that  H.  T.  1666. 
words  spoken  in  disparagement  of  a  Justice's  capacity  were  not  Queen's  Bench 
indictable,  though  they  were  a  breach  of  good  behaviour.     With  ^ 

respect  to  the  case  of  Rex  y.  Revel  (a),  it  appears  by  the  report  that  kea. 
the  words  which  were  held  indictable,  viz.,  ''yotf  are  a  rogue  and  a 
iiar^"  were  not  only  spoken  of  a  Magistrate,  but  were  also  spoken  to 
hifn^  while  in  the  execution  of  bis  office.  But  Mr.  Brewster  relies 
farther  on  the  reason  assigned  by  the  Court  for  holding  those  words 
to  be  indictable,  namely,  that  it  was  conceded  that  the  Magis- 
trate might  have  committed  the  defendant  for  contempt  in  using 
them;  and  he  argues  that,  for  a  similar  reason,  the  words  used 
by  the  traverser  in  this  case  should  be  held  indictable,  because, 
as  he  contends,  Mr.  Lytle  had  unquestionably  the  power  of  com- 
mitting the  traverser  for  them.  But,  according  to  the  judgment 
of  Holt,  C.  J.,  in  the  previous  case  of  Regina  v.  Rogers  (6),  the 
fact  that  a  Magistrate  might  commit  a  party  for  contempt,  for 
nsing  offensive  words  to  him  while  acting  as  such,  does  not  establish 
that  such  words  are  indictable.  With  respect  to  the  words  in 
that  case.  Holt,  C.  J.,  after  stating  (o)  that  the  Magistrate  might 
bind  the  party  to  his  good  behaviour,  or,  if  he  had  no  sureties, 
commit  him  till  he  find  some,  then  says : — *'  So,  in  this  Court,  if 
*'a  witness  be  insolent  we  may  commit  him  for  the  immediate 
<<  contempt,  or  bind  him  to  his  good  behaviour,  but  we  cannot 
^Mndict  him  for  it;  and  this  is  the  course  according  to  the  Common 
*'  Law  of  England.*'  I  shall  have  occasion  again  to  refer  to  that 
case,  which  was  not  cited  in  the  argument. 

Mr.  Lytle's  Counsel  have. referred  to  some  casea  in  which  the 
offensive  language  was  spoken  of  a  Mayor.  My  Brother  Fitz- 
gerald has  already  observed  upon  the  cases  of  Hodges  v.  The 
Mayor  of  Lisherrett{d)  and  Simmons  v.  Sweete(e) — reported  in 
Sir  F.  Moore,  p.  247,  as  Anonymous — and  Rex  v.  CranfieldffJ, 
which  have  been  also  relied  on ;  and  I  concur  with  him  in  opinion 

(a)  1  Strange,  420. 
(b)  2  Lord  Bay.  777  •  S.  C,  7  Mod.  29 ;  Holt,  33L 
(c)  7  Mod.  29.  (<0  2  Balst.  1S9. 

(0  Cro.  Ells.  78.  (0  5  Mod.  203 ;  S.  C.  12  Mod.  98. 

VOL.  17  77  L      . 
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H.  T.  186JS.  that  they  do  not  establish  the  proposition  contended  for.     In  Res 
v^*-*"5     V.  Cranfield  it  appears,  from  the  report  in  12  Mod.,  p.  98,  that 

THE   QUEEN  ^^^^  Qq^tI  Were  of  opinion   that   the   words  (though  of  a  highlj 
BSA.         opprobrious  character)  were  not  indictable,  and  that  the  judgment 
would  have  been  arrested  onlj  that  the  defendant  had  passed  the 
time  when,  according  to  the  then  practice,  a  motion  in  arrest  of 
judgment  should  be  made.    Prosecutor's  Counsel  also  cited  the  case 
of  Rex  T.  Baker  (a),  where  the  defendant  was  indicted  for  saying  of 
the  Corporation  of  Hull  that,  '*  whenever  a  burgess  of  Hull  came  to 
put  on  his  gown  Satan  entered  into  him."    In  that  case,  the  indict- 
ment was  quashed,  upon  the  ground  of  informality  in  the  conclusion, 
but  Counsel  rely  on  the  observation  stated  by  the  report  in  1  Mod.^ 
to  have  been  made  by  Kilynge,  C.  J.  (in  answer  to  the  objection  of 
the  words  themselves  not  being  indictable),  namely,  that  the  words 
were  *'  a  scandal  to  the  Government^*    That  observation  does  not 
appear  in  the  report  in  2  Keble;  and,  if  it  implied  that  the  words 
were  indictable,  it  is  directly  opposed  to  the  case  of  Rex  v.  Cran- 
field,  already  mentioned,  and  to  other  cases,  particularly  that  of  The 
Duke  of  Marlborough  (6),  which  decide  that,  even  in  the  case  of 
a  Magistrate,  words,  which  would  be  indictable  when  spoken  to  him 
in  the  execution  of  his  office,  are  not  indictable  when  spoken  in  his 
absence,  though  spoken  of  him  as  a  Magistrate. 

We  have  been  also  referred  to  the  case  of  Regina  v.  LangUy  (e), 
in  which  an  indictment  for  saying  to  the  Mayor  of  Salisbury,  "joo 
are  a  rogue  and  a  rascal,"  and  every  other  offensive  word  to  him, 
was  quashed  by  the  Court,  upon  the  ground  that  the  words 
were  not  indictable.  The  decision  in  that  case  is  therefore  do 
authority  for  the  prosecutor  in  the  present ;  but  Counsel  have  relied 
upon  some  observations  of  Holt,  C.  J.,  in  giving  judgment.  It  did 
not  appear  by  the  indictment  that  the  Mayor  was  a  Magistrate ;  and 
according  to  the  report  in  Holt.,  p.  654,  the  Chief  Justice  said:— 
*'  These  words  are  not  indictable,  because  the  Mayor  was  not  in  the 
execution  of  his  office,  nor  a  patent  officer."  And  this  is  relied  on 
as  showing  that,  in  the  opinion  of  Chief  Justice  Holt,  the  words 

(a)  1  Mod.  35;  S.  C,  2  Keble,  594.  {h)  5  Q.  B.  955. 

(e)2LordBay.  1029;  8. C, 2 Salk.  697 ;  6Mod.  125;  and Bep. teap. Holt, 654. 
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jvoald  have  been  indictable  if  they  had  been  spoken  to  the  Major  H.  T.  1865. 

,  ._      .       -  ./.!.«.  ▼  «  Qveen's  Bench 

while  m  the  execution  oi  his  office.     It  appears  to  me  however,     ^—  ^      ^ 

from  other  parts  of  his  judgment,  that  such  a  construction  should  ^ 

not  be  put  upon  it.     He  explained  the  foregoing  observation,  by         Aba. 
adding : — *'  For  it  would  have  altered  the  case  if  he  had  been  a 
'*  Justice  of  the  Peace  by  commission  from  the  Queen,  when  indict- 
^*ment  should  have  laid,  because  the  words  would  have  been  an 
**  aspersion  upon  the  Queen  and  Government  in  general,  by  whom 
^*he   was  employed.     It  doth  not  appear  that  he  was  a  Justice 
*'  of  the  P^ace ;  or,  if  he  was,  that  it  was  by  appointment  of  the 
''Qaeen,  but  of  the  corporation."    If  Chief  Justice  Holt  was  of 
opinion   that  the  fact  of  the   words  having  been  spoken  to  the 
Mayor,  in  the  execution  of  his  office  as  Mayor,  would  of  itself  have 
rendered  the  words  indictable,  it  would  have  been  unnecessary  for 
him  to  have  referred  to  the  circumstance  of  the  indictment  not 
stating  that  the  Mayor  was  a  Magistrate ;  or  to  the  distinction  (to 
which  I  have  already  referred)  between  the  case  of  a  Magistrate 
appointed  by  the  Crown,  and  that   of  one  appointed  by  the  cor- 
poration.    He  also  stated  (a)  : — *'  This  is  an  extraordinary  thing,  to 
indict  a  man  for  these  words."     And,  again  (6)  : — "  Words  that 
"  directly  tend  to  breach  of  the  peace  may  be  indictable,  but  other- 
''wise  to  encourage  indictments  for  words  would  make  them  as 
'*  uncertain  as  actions  for  words  are."    It  further  appears,  from  the 
report  in  6  Mod,^  that  the  Court  stated  that  the  defendant  might 
have  been  forced  to  find  sureties  for  his  good  behaviour,  or,  in 
default    thereof,  might    have    been  committed.     And  also,  that, 
'^binding  the  defendant  to  his  good  behaviour  was  sufficient  to 
'*  secure  the  authority  of  Mayors."     I  think  therefore  that  the 
several  observations  made  by  Chief  Justice  Holt  in  that  case,  when 
considered  together,  do  not  sustain  the  proposition  that  even  where 
a  Mayor,  by  virtue  of  that  office,  is  also  a  Magistrate,  slanderous 
words  spoken  to  him,  while  acting  merely  as  Mayor,  and  not  as 
Magistrate,  or  in  any  judicial  character,  are  properly  the  subject  of 
indictment. 

Counsel  have  also  relied  on  the  observations  of  the  Court,  in  the 

^  (a)  2  Lord  Bay.  1080.  (6)  6  Mod.  126. 
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H.  T.  1865.  ease  of  Rex  ▼.  Syniond${a\  in  which  a  Mayor  applied  for  a  crimin 
-  r-*     nal  iDformation  against  the  defendant,  for  having  struck  him  while 
^  in  the  execution  of  his  office ;  hut  the  application  was  refused,  on 

BKA.         the  ground  that  the  Mayor'  had,  in  the  first  instance,  struck  the 
defendant ;  and  the  Court  observed,  '*  That,  though  a  MagiitraU 
"was  protected  by  law  while  in  the  execution  of  his  office,  yet, 
'*  in  that  case,  he  had  forfeited  such  protection,  by  himself  striking 
'*  first."    This  observation  applies  only  to  the  case  of  a  Magistrate 
while  acting  in  the  execution  of  that  office.    The  assault  upon  the 
Mayor  in  that  case  was  clearly  the  subject  of  an  indictment, 
whether  he  was  acting  in  that  capacity  merely,  or  as  a  Magistrate ; 
and  the  Court,  in  consequence  of  his  misconduct,  refused  to  inter- 
fere by  information,  and  left  him  to  his  remedy  by  indictment   The 
cases  of  Ashton  y.  Blagrave  (6),  and  of  Onslow  v.  Home  (e),  have 
also  been  referred  to ;  but  those  were  cases  of  civil  actions^  brougbt 
for  slanderous  words.    The  former  case  merely  decided  that  words 
spoken  of  a  Magistrate,  and  imputing  corruption  to  him,  wen 
actionable:  and,  in  the  latter  case,   the  judgment  was  arrested, 
on  the  ground  that  the  words  stated  in  one  of  the  counts  were 
not  actionable ;  De  Grey,  C.  J.,  stating  [p.  186]  that  words  were 
actionable  which,  when  spoken  of  one  in  an  office  of  profit,  mio^ht 
cause  the  loss  of  his  office,  or  which,  when  spoken  of  persons 
touching  their  respective  profession,  trade,  or  business,  might  tend 
to  their  damage.    But  it  by  no  means  follows  that  words  which 
are  actionable  are  also  indictable;  and  those  two  cases  therefore 
do  not  govern  the  present.     With  respect  to  the  cases  of  Bex  r. 
Poeock  (cQ,  and  Rex  v.    Welije  (e),  they  merely  show  that  oo 
information  or  indictment  would  lie  for  slanderous  words  spoken 
of  a  Magistrate,  with  respect. to  his  conduct,  as  such,  if  spoken 
in  his  absence ;  although  it  would  lie  if  such  words  were  spoken 
to  him  in  the  execution  of  his  office. 

I  have  referred  to  these  several  oases  in  detail,  as  the;  were 

(a)  Cases  temp.  Hardwicke,  227. 
(6)  1  Strange,  617;  S.  C,  8  Mod.  270;  2  Lord  Bay.  1309. 
(e)  3  Wilson,  177.  (<0  2  Strange,  1 157* 

(t)  2  Camp.  142. 
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mach    pressed  by  Mr.  Lytle's  Counsel  as  aathorities  in  support  H.  T.  1865. 
of  the  proposition.     They  contend  that  the  slanderous  words  in  the     v.-.—v'....^ 
present    case  are  indictable,  because  when  they  were  spoken  to  ^ 

Mr.  Lytle  he  was  acting  as  a  Mayor,  though  not  as  a  Magistrate.         bba. 
I  think  that  the  foregoing  review  of  them  shows  that  neither  the 
decisions   in  those  cases,  nor  the  observations  of  the.  Judges  who 
decided  them,  can  be  relied  on  as  authorities  for  that  position ;  and  I 
shall  now  refer  to  two  other  cases,  not  cited  in  the  argument,  which 
woDld  appear  authorities  the  other  way ;  the  first  is  that  of  Regina 
y.  Rogers  (a),  which  I  have  already  mentioned.     In  that  case  an 
information  was  filed  against  the  defendant  in  the  Lord  Mayor's  Court 
in  liondon,  for  having  assaulted  an  Alderman,  presiding  as  such  at  a 
wardmote,  and  for  having  used  contemptuous  and  offensive  language 
towards  him  while  so  presiding.    On  a  certiorari  having  issued  from 
the  Court  of  Queen's  Bench,  it  was  decided  that  *^^2l procedendo*' 
should  he  granted  as  to  the  assault  only,  but  not  as  to  the  words. 
The  Alderman's  Counsel  relied*  upon  a  custom  in  London,  that  an 
information  might  be  exhibited  in  Lord  Mayor's  Court  against  any 
citizen  who  assaulted  or  spoke  defamatory  words  of  an  Alderman  of 
London,  being  in  the  execution  of  his  office ;  but  Holt,  C.  J.  {b) 
said : — ^"  That,  since  no  information  nor  indictment  will  lie  for  these 
*'  words,  at  Common  Law,  it  was  a  great  question  whether  this  cus- 
^'tom  to  proceed  in  another  manner  than  the  Common  Law  would 
*' allow,  for  words,  would  be  good."     He  then  added  that  the  remedy 
provided  by  the  Common  Law  for  punishment  of  scandalous  words 
was,  to  bind  the  party  to  good  behaviour,  such  words  being  a  breach 
of  the  peace.     It  is  true  that  the  words  spoken  in  that  case  were  far 
less  offensive  than  those  complained  of  in  the  present ;  but  the  prin- 
ciple of  the  decision  applies.     The  other  case  is  a  subsequent  one  of 
Regina  ▼.  Nuns  (c),  in  which  the  indictment  was  for  using  threat- ' 
ening  words  to  Magistrates,  when  the  defendant  was  brought  before 
them  on  a  warrant.    The  judgment  was  arrested;  and  one  of  the 
grounds  for  arresting  (as  stated  in  Gilbert^  p.  40),  was,  that  the 
indictment  did  not  show  that  the  charge  on  which  defendant  was 

(a)  2  Lord  Ray.  777 ;  S.  C,  7  Mod.  29;  I  Holt,  331. 
(A)  2  Lord  Ray.  777-78.  (c)  Gil.  86;  8.  C,  10  Mod,  187 


614  COMMON  LAW  REPORTS. 

H.  T.  1865.  brought  before  the  Magistrates  was  within  their  jarisdiction;  and, 
Queen*g  Bench 

w— V if  not,  that  it  would  be  no  crime  to  speak  '*  in  deprivation  of  their 

THE     QUEEN 

^  authority,**     There  are  less  grounds  in  the  present  case  than  in  that 

REA.  one  for  holding  the  words  indictable,  inasmuch  as  Mr.  Ljtle,  though 
a  Magistrate,  did  not  even  profess  to  be  acting  as  such  when  thej 
were  spoken. 

With  the  exception  of  the  cases  referred  to,  none  has  been  cited, 
down  to  the  present,  which  established  the  proposition  that  slander- 
ous words  of  a  Mayor^  or  other  corporate  officer,  in  relation  to  his 
office,  are  indictable,  even  though  spoken  to  him  while  acting  ia 
the  execution  of  such  office.     Corporations  have  existed  for  centa^ 
ries ;  and  there  can  be  no  doubt  that  slanderous  and  obscene  words 
have  frequently  been  spoken  at  the   meetings  of  those  bodies  to 
Majors  and  other  corporate  officers,  presiding  and  acting  as  such. 
Precedents  are  found  in  our  books  of  Criminal  Law  of  indictments^ 
in  various  forms,  for  offensive  words  spoken  to  Magistrates,  as  such, 
while   acting  in  the  duties  of  the'ir   office,  for   words  tending  to 
provoke  a  breach  of  the  peace,  and  for  words  of  a  seditious  or 
blasphemous  character ;  and  yet  the  researches  of  Counsel  have  not 
enabled  them  to  refer  us  to  any  precedent  of  an  indictment  or  infor- 
mation applicable  to  the  present  case,  or  to  any  positive  decisions  in 
favour  of  its  validity.    It  is  difficult  to  imagine  that  some  woald  not 
have  been  found,  if  such  an  indictment  was  considered  to  be  main- 
tainable. 

If  we  held  that  the  words  complained  of  in  this  case  were  the 
subject  of  indictment  or  information,  on  the  ground  that  they  were 
spoken  to  a  Mayor  acting  in  the  execution  of  Lis  office,  and  pre- 
siding ai  a  meeting  of  the  corporation,  we  should  adopt  a  similar 
rule  with  respect  to  slanderous  words  spoken  to  the  chairman  or 
presiding  officer  of  the  various  other  corporate  bodies  referred  to  bj 
my  Brother  Fitzgerald.  Mr.  Brewster  indeed  contended  that  a 
similar  rule  should  be  adopted  in  the  case  of  an  Alderman,  or  other 
'  Town-councillor,  presiding  at  a  corporate  meeting — a  proposition 
at  variance  with  the  decision  in  Regina  v.  Rogers  (a),  alreadj 
mentioned.    I  do  not  think  it  advisable  that  we  ahoald  now  exteod 

(a)  2  Lord  Bay.  777. 
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tbe  limits  within  which,  according  to  established  usage  and  prece-  H.  T.  1865. 

Queen's  Bench 
dent,   the   right  of  proceeding   by  indictment  or   information  for ., ' 

slanderous  words  has  hitherto  been  recognised,  or  that  we  should  ^^ 

now  create  a  new  precedent  for  the  purpose.     The  observations  of         rea. 
Lord  Den  man,  in  the  case  already  mentioned  of  The  Duke  of  Marl- 
borough (a),  bear  upon  the  question  before  us,  though  the  facts  of 
that  case  are  different,  inasmuch  as  the  words  on  which  the  Duke's 
application  for  a  criminal   information    was   grounded  (words  im- 
puting improper  conduct  to  him  as  a  Magistrate),  were  spoken  of 
him  in  his  alj^ence,  and  not  to  him.     The  application  was  refused ; 
and  Lord  Denman,  in  delivering  the  judgment  of  the  Court,  stated 
[p.  958]  that  they  could  not  grant  it  without  creating  a  precedent ; 
and  this  they  ought  not  to  do  except  they  felt  perfectly  clear  that 
the  law  would  warrant  them  in  so  doing.     And  he  also  stated  that 
they  were  unwilling  to  treat  mere  words  as  affording  grounds  for  a 
criminal  information.     In  a  previous  part  of  his  judgment  [p.  967]  • 
he  stated  that  the  reason  for  interfering  by  criminal  information 
when  slanderous  words,  imputing  misconduct  to  a  Magistrate,  were 
spoken  to  him  while  performing  his  duty,  was,  that  it  **  created  a 
direct  obstruction  to  the  course  of  justice,"     And  this  appears  a 
much  better  reason  for  the  distinction  which  prevails  with  respect 
to  Magistrates,  than  the  reason  assigned  in  some  of  the  early  cases, 
namely,  that  the  words  were  an  aspersion  upon  an  officer  appointed 
by  the  Crown  ;  which  latter  reason  would  equally  apply,  whether 
the  words  were  spoken  to  a  Magistrate,  acting  as  suc^,  or  were 
spoken  in  his  absence. 

It  has  been  also  urged  that  the  important  business  to  be  trans- 
acted at  these  corporate  meetings  would  be  obstructed,  if  such 
grossly  improper  language  as  used  by  Mr.  Rea  was  not  to  be  pre- 
vented and  punished,  by  treating  it  as  a  criminal  offence.  I  may 
observe  that  in  this  case  the  information  is  not  framed  on  the 
ground  that  the  public  business  was  obstructed ;  and,  even  if  it 
was,  I  do  not  think  it  would  be  thereby  sustainable.  Mr.  Rea 
might,  for  his  conduct,  have  been  excluded  by  the  Mayor  from 
the  meeting,  or  bound  over  to  keep  the  peace,  or  committed,  in 

(a)  5  Q.  6.  957. 
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H.  T.  1866.  default  of  finding  saretieB;  and,  according  to  the  opinion  of  the 

Queen*s  Bench    ^  -■»».  r         y^x.^tt.*.  «,,^. 

v^-^v-.-^      Court  in  Regtna  v.  LangUy  (a),  *'  the  binding  of  the  defendant 

^  "  to  good  behaviour  would  be  sufficient  to  secure  the  authority  of 

AEA.         <<  the  Mayors."    If  that  remedy  be  not  considered  sufiicienc,  it  would 

be  for  the  Legislature  to  make,  with  respect  to  corporate  bodies,  t 

similar  provision   as   was  contained    with   respect  to  the  Courts 

of    Revision   in   the    Parliamentary   Voters    Registration  Act  of 

1850,  by  the   37  th  section  of  which  power  is  given  to  the  Re- 

'  vising   Barrister  to  punish,    by  a  fine  of  £2,   or  fourteen  dayi' 

imprisonment,  any  person  who  disturbed  the  Court,  or  was  guilty  of 

any  contempt  of  Court. 

On  these  several  grounds,  I  am  of  opinion  that  the  first  and 

eleven  subsequent   counts  of  this  information  are  not  snstainable^ 

and  that  the  judgment  should  be  arrested  as  to  them. 

Lefrot,  C.  J. 

I  concur  with  my  Brethern  that  the  last  three  counts  are  good. 
I  difi*er  from  two  of  them,  as  to  their  judgment  on  the  first  twelve 
counts.  With  respect  to  these  twelve  (in  which  the  tr&veraer  is 
charged  with  having  used  words  tending  to  degrade  the  Mayor  in 
his  ofiice,  but  without  any  allegation  of  an  intention  to  provoke  to  a 
breach  of  the  peace),  if  the  argument  for  the  petitioner  be  well 
founded,  it  will  furnish  a  license  for  vilifying  every  Mayor  in  Ire- 
land with  impunity;  but,  though  the  argument  was  urged  with 
great  ingenuity,  it  seems  to  be  based  upon  a  sophism,  and  to  be 
as  unfounded  in  logic  as  it  is  in  law.*  I  need  hardly  refer  to  cases  to 
show  that,  from  the  earliest  times,  a  Mayor  and  a  Magistrate  have 
been  held  to  be  tn  pari  jure.  We  find  the  most  eminent  Jadges 
speaking  of  the  protection  given  to  Mayors  as  in  tn  pari  jurt  with 
that  given  to  Magistrates  ;  and  even  if  there  were  no  foundation  for 
that  opinion,  the  Municipal  Corporation  Act  has  secured  to  every 
Mayor  in  Ireland  the  same  protection  as  a  Magistrate  ;  for  that  Act 
makes  him  ipso  facto  a  Magistrate.  It  is  not  necessary  to  inquire 
whether  this  is  an  indictable  off'ence,  in  order  to  show  that  the  Muni- 
cipal Corporation  Act  has  in  express  terms  given  the  Mayor  tbe 

(a)  6  Mod.  105. 
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protection  necessary  for  the  duties  there  imposed  on  him.  This  Court  H.  T.  1865. 

will  protect  him  by  its  power  to  grant  an  information.     We  must      ^«— v 

see  that  he  has  the  protection  necessary  to  enable  him  to  discharge 
the  duties  of  his  office.  I  admit,  whatever  charges  are  made  must  bba. 
be  made  in  the  presence  of  the  Mayor ;  and  it  was  there  that  the 
offence  in  this  case  was  committed.  The  charges  must  also  be  as  to 
the  duties  of  his  office ;  and  the  charges  in  the  present  case  have 
been  shown  to  be  made  in  relation  to  those  duties.  If  the  man  who 
is  determined  to  make  an  offensive  charge  against  the  Mayor  in 
relation  to  one  of  his  duties,  postpones  making  it  till  he  meets  the 
Mayor  in  discharge  of  another  duty  of  his  office,  is  he  to  be  allowed 
to  naake  this  defence — "  I  did  not  make  this  charge  in  a  Municipal 
Court '?  Does  not  the  Mayor  bear  about  him  the  responsibility  of  a 
Magistrate,  and  the  powers  of  a  Magistrate  ?  Under  the  Act  re- 
ferred  to,  he  has  first  imposed  upon  him  the  office  of  a  Magistrate ; 
secondly,  the  judicial  function  in  the  Registration  Court.  These  are 
distinct  duties,  but  they  are  all  imposed  upon  one  single  person ;  and 
it  would  be  a  monstrous  thing  that  he  should  be  liable  to  be  insulted 
in  respect  of  one  duty,  when  found  discharging  another  of  the  duties 
imposed  upon  him  by  the  same  law. 

It  is  said  there  is  no  precedent  of  an  indictment  for  words  spoken 
to  a  Mayor.  That  may  be,  but  when  the  Legislature  has  given 
three  offices  to  the  Mayor,  is  he  to  be  divested  of  the  protection 
given  to  a  Magistrate,  because  he  holds  the  other  offices  ?  It  does 
appear  to  me  that,  if  we  were  to  yield  to  this  argument,  it  would 
be  leaving  it  in  the  power  of  any  party,  by  a  mere  artifice,  to 
deprive  the  Mayor  of  the  protection  he  is  entitled  to  by  law, — and 
that  protection  is  the  protection  of  this   Court. 

It  appears  to  me  that  all  the  circumstances  have  occurred  in  this 
case  necessary  to  entitle  the  Mayor  to  judgment  on  this  information. 
The  charge  was,  that  he  had  fraudulently  secured  his  own  election. 
That  charge  refers  to  an  occasion  when  he  was  discharging  one 
of  the  duties  imposed  on  him  as  Mayor,  by  the  law ;  and  the  charge 
was  made  in  his  presence.  I,  therefore,  think  the  judgment  of  the 
Court  should  be  in  his  favour. 

VOL.  17  78  L 
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ConuHOH  Puns 


THOMAS  CLARKE  LUBY 

V. 

His  Excellency 

JOHN  WODEHOUSE,  BARON  WODEHOUSE, 

Lord  Lieutenant-General  and  General  Governor  of  Ireland. 

«     ,,   ,o  (Common  Pleas.) 

Nov,  11,  13.  ^  ' 

No   action  is  Xhis  was  an  action  at  the  suit  of  Mr.  Thomas  Clarke  Laby,  the 
maintaiDable 

againBt  a  Lord  proprietor  of  the  Irish  People  newspaper,  and  then  a  prisoner  in 

Lieutenant   of      ^  ^  *    ^     ^ 

Ireland  in  an  Richmond  Bridewell  on  a  charge  of  high  treason,  against  the  Lord 

dnringhi,co;.-  Lieutenant  of  Ireland. 

nnnance     in  ,_.,  •      ^  t    ^  •  >      i    « 

office,  for  any        ^1^^  ^^*'^  ^>  summons  and  plaint  contained  three  counts — in  tres- 

him  otta  Lord  P^^**»  trover,  and  detinue  respectively.     The  lirst  count  complained 

and^^wheiV      ^^**  *^®  defendant  broke  and  entered  the  house  of  the  plaintiff,  situate 

iinch  an  action  ^^  ^^  j  2  Parliament-street  in  the  city  of  Dublin,  and  continued 
has     been  ''  * 

brongbi,  ihe  thei*ein  without  the  consent  of  the  plaintiff*,  and  a<;ainst  his  will,  and 
Court  will,  on  r  >  o 

motion,   di-      disturbed  the  plaintiff  in  the  peaceable  possession  thereof,  and  broke 

rect  thai   tbe 

writ  of  sum-  open  the  dooi*s  thereof,  and  the  locks  thereto  affixed,  and  broke 

mons   and 

plaint  be  taken  open  the  boxes,  chests,  and  drawers  of  the  pLtintiff  in  his  said  house, 

off  the   file, 

withoDt     pat-  tind  searched  and  examined  the  rooms  in  the  suiil  house,  and  read 

Id^tenant  to  ^^^^^i  pried  into,  and  examined  all  the  private  papers  and  books  of 

^J^***  the  plaintiff  there  found,  whereby  the  secret  aflairs  of  the  said 

The     qneS' 

tion  whether  plaintiff  became  wrongfully  discovered  and  made  public ;  and  took 
tbe   act  i'om- 

plainedof  was  and  carried  away  manuscripts,  printed  papers  and  pamphlets  of  the 
or    was     not  _, 

done  by  the  plaintiff.  The  second  count  complained  that  the  defendant  con- 
defendant    in  -  «•   i»  L 

hii  capacity  of  ▼t^i'ted  to  his  own  use,  and  wrongfully  deprived  the  plaintiff  of  tbe 

ant  is  not  a  ^^  ^^^  possession  of  the  plaifi tiff's  goods — that  is  to  saj,  the 
£e^^bmilted  working  plant  of  an  operative  printer  and  publisher,  types,  books 
to  a  juiy.  q£  account,  ledgers,  and  papers  of  the  plaintiff.    And  the  thii-d  count 

complained  that  the  defendant  detained,  and  still  detains  from  the 
plaintiff,  the  goods  and  chattels  of  the  plaintiff — that  is  to  saj,  tbe 
working  plant  of  an  operative  printer  and  publisher,  types,  books 
of  account,  ledgers,  and  papers  of  the  plaintiff,  to  the  pluintiffs 


(( 


•< 
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damage,  <S:c.  &c.     The  writ  of  summons  and  plaint  was  dated  the  M.  T.  1665. 
28th  of  October  1865.     The  Lord  Lieutenant  did  not  appear  and      -wy—^ 
defend,   bat  on  the  6th  of  November  Mr.  Lawless,  the  plaintiff's 
solicitor,  received  the  following  notice: —  wodbhouse 

*^  Court  of  Common  Pleas. 
"  Sir, — Take  notice  that  the  Attorney-General  will,  upon  Thurs- 
"  day  next  the  9th  day  of  November  instant,  or  the  first  opportunity  . 
"  afterwards,  apply  to  the  Court  for  an  order  that  all  proceedings  in 
*'  this  action  be  forthwith  stayed ;  and  that  the  writ  of  summons 
and  plaint  may  be  set  aside,  and  if  filed  before  this  motion  shall 
be  heard,  shall  be  taken  off  the  file ;  which  motion  will  be  grounded 
"  upon  the  said  writ  of  summons  and  plaint,  the  afiidavit  of  Thomas 
**  Mostyn  this  day  filed,  and  the  documents  therein  referred  to  (a 
^<  copy  of  which  affidavit  I  herewith  send  you),  the  nature  of  the 
'^  case,  and  the  reasons  to  be  offered. 
"  Dated  the  6th  day  of  Noyember  1865. 

**  Thomas  Mosttn,  Crown  and  Treasury  Solicitor, 

"19  Merrion-square  South." 

The  affidavit  therewith  sent  was  as  follows : — "  Saith  that  this 
*' action  is  brought  against  the  Lord  Lieuteuant-General  and 
**  General  Governor  of  Ireland  for  acts  alleged  to  have  been  done 
"  under  authority  given  by  him  in  his  capacity  as  such  Lord  Lieu- 
''  tenant  of  Ireland,  and  that  this  plainly  appears  from  an  affidavit 
^*  purporting  to  have  been  sworn  by  the  said  plaintiff  in  a  cause  now 
"  depending  in  the  Court  of  Exchequer  in  Ireland,  of  Lubjf  v. 
**Sironge,  filed  the  31st  day  of  October  1865,  to  which  deponent 
'*  craves  to  refer ;  that  deponent  believes  it  to  be  untrue,  as  stated 
'*  in  the  said  affidavit,  that  the  acts  complained  of,  or  any  of  them, 
"  were  done  under  or  in  obedience  to  any  written  directions, 
**  warrant,  or  document  signed  by  the  Lord  Lieutenant  or  by  Sir 
"  Thomas  Larcom ;  and  deponent  saith  he  believes  that  no  diree- 
"tions  or  authority,  written  or  verbal,  were  given  by  the  Lord 
'*  Lieutenant  or  the  said  Sir  Thomas  Larcom  in  relation  to  the  acts 
"  complained  of,  or  any  of  them.  And  in  relation  to  the  statements 
'*  in  the  said  affidavit  of  the  said  Thomas  Luby,  as  to  the  holding  of 
"  a  Privy  Council,  and.  the  signature  thereat  of  a  warrant,  and  the 
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M.  T.  1865.  "alleged  proceedings  by  the  said  Privy  Council  in  relation  to  the 

CommonPleat.  ,,     ^.  ,,  ^,.,  .,*«,. 

<-^y  ■— >     "said  warrant  and  other  matters  referred  to  in  the  said  affidavit, 

"  deponent  has  been  informed  and  believes  that  such  statements  are 
WODEHOUSE  "  wholly  destitute  of  foundation ;  and  deponent  has  been  informed 
'*  and  believes  that  the  acts  complained  of  were  done  by  the  con- 
"  stables  of  the  Metropolitan  Police  Force,  acting  in  the  ordinary 
"  discharge  of  their  duty  against  the  plaintiff,  and  others,  on  a  charge 
"  of  high  treason,  for  which  they  have  since  been  committed  for 
"  trial,  in  respect  of  which  said  acts  of  the  constables,  actions  have 
"been  since  brought,  and  are  now  pending,  against  them  in  the 
"  said  Court  of  Exchequer,  in  which  said  actions  deponent  has  been 
"  informed  and  believes  the  said  constables  are  prepared  to  justify 
^^  their  acts ;  that  the  said  John  Baron  Wodehouse,  who  is  named 
"  as  defendant,  was  duly  appointed  Queen's  Deputy  and  Lord  Lieu- 
"  tenant  of  Ireland,  in  and  by  virtue  of  letters  patent  bearing  date 
*Uhe  1st  day  of  November  1864,  and  that  he  was  duly  sworn  in  as 
"such  Queen's  Deputy  and  Lord  Lieutenant  of  Ireland  upon  the 
"^8th  day  of  November  1864  ;  and  that  the  acts  complained  of  are 
«  acts  of  State,  alleged  to  have  been  committed  by  the  Lord  Liea- 
"  tenant  in  exercise  of  his  said  office  of  Queen's  Deputy  and  Lord 
"Lieutenant  of  Ireland." 

The  affidavit  of  Mr.  Luby,  in  the  case  of  Lubj/  v.  Sironge  in  the 
Court  of  Exchequer,  was  made  for  the  purpose  of  grounding  s 
motion  for  liberty  to  administer  interrogatories  to  Mr.  Stronge,  and 
stated  the  circumstances  under  which  the  grievances  there  com- 
plained of  were  committed,  at  much  length.  This  affidavit  was,  on  the 
one  hand,  relied  on  by  the  Crown  to  show  that  the  acts  complained 
of  were,  on  plaintiff's  own  showing,  acts  of  State;  and,  on  the 
other  hand,  it  was  dwelt  on  to  show  that  these  acta  were  manifestly 
arbitrary  acts  of  power  which  could  in  no  way  be  justified  as 
constitutional  and  privileged.  In  substance  it  stated  that  No.  12 
Parliament-street  was  occupied  by  him  as  his  place  of  business  as  a 
newspaper  publisher,  though  he  resided  at  Dolphin's-barn ;  and  that 
after  he  and  his  clerks  had  finished  their  day's  work,  the  house  was 
aimply  occupied  by  a  caretaker ;  that  on  the  15th  of  September 
he  left  his  place  of  business  at  about  seven  in  the  evening,  and  thtft 
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his  clerks  left  soon  after,  and  the  house  was  shut  up  for  the  day;  M.  T.  1865. 
that  some  time  afterwards  the  caretaker  also  went  out,  bolting  tlie   ^?"'"'^^^^*' 
door  behind  him,  and  taking  the  key  with  him,  and,  while  he  was         ^^^^ 
awaj.    Superintendent  Ryan,  and  other  officers  and  police,  acting  wodehouse 
under   the  direction  and  by  the  authority  of  the  defendant  John 
Calvert  Stronge,  broke  open  his  house  by  violence,  and  forcibly 
entered,  breaking  every  door  before  them,  and  opening  drawers,  &c ; 
that   all  this  time   there  was  a  large  body  of  police  outside  the 
house,  and  when  two  of  his  clerks,  hearing  what  had  been  done, 
came  to  make  inquiries,  they  were  carried  off  to  prison,  without  any 
warrant ;  that  they  then  tore  up  the  floors,  carried  off  the  type  and 
other  printing  materials  in  a  float,  as  also  a  number  of  printed 
papers  and  private  papers  of  deponent's,  his  ledgers,  cash-books,  and 
other  business  books,  and  his  furniture ;   that  he  was  at*  the  time  at 
his  residence  in  Dolphin's-barn,  where  he  remained  till  many  hours 
after  said  seizure,  when  he  was  arrested  on  a  charge  of  treasonable 
practices;    and  he  believed  that  no  warrant  against  him  was  in 
existence  at  the  time  that  the  seizure  complained  of  was  effected ; 
that  nothing  so  seized  had  been  returned  to  him  except  the  furniture 
which  he  heard  had  been  returned  to  his  wife ;  that  at  the  time  of 
his  arrest  by  the  police,  upon  what  was  represented  by  them  to  be  a 
warrant  from  the  said  J.  C.  Stronge,  his  house  at  Dolphin's-barn  was 
searched,  and,  among  other  papers,  the  lease  of  his  house  in  Parlia- 
ment-street and  his  marriage  certificate  were  taken ;  that  there  were 
in  his  possession  in  Parliament-street,  at  the  time  of  the  seizure 
private  papers  of  his,  and  letters,  dec,  relating  exclusively  to  his  own 
private  affairs,  and  in  no  way,  directly  or  indirectly,  connected  with 
any   political   matter  whatever;   that   he  did   not  know  whether 
Stronge  accompanied  those  who  made  the  seizure,  but  knew  that 
they  acted  under  his  directions,  and,  he  believed,  uuder  a  warrant 
signed  by  him ;  that,  in  order  to  give  colour  to  the  seizure,  infor- 
mations were  sworn  by  John  Smollen  and  Launcelot  Dawson,  before 
Mr.  Stronge  and  that  upon  those  informations  the  defendant  gave 
the  directions  for   the   seizure  and  search  of  the  house;  that  in 
consequence  of  this  seizure  having  been  made  when  all  his  people 
were  away  from  the  house,  he  did  not  know  for  certain  whether 


622  COMMON  LAW  REPORTS. 

M.  T.  1865    those  who  broke  in  had  a  warrant  or  not;  that  he  himself,  when 
K^^.^^^  '  brought  before  the  Magistrates,  had  seen  in  their  hands  some  of  his 

LCBY 

things  alleged  to  have  been  seized  at  Parliament-street ;  that  since 
WODEHOUSE  his  confinement,  bankruptcy  proceedings  had  been  threatened  against 
him,  and  an  action  brought  by  persons  alleging  that  he  was  in  their 
debt,  which  action  he  was  unable  to  meet  in  consequence  of  the 
detention  of  his  books ;  that  no  bills  of  indictment  had  been  found 
against  him,  but  he  was  informed  that  it  was  the  intention  of  the 
Grovernment  to  institute  a  prosecution   against  him,  and  that  the 
detention  of  his  papers  and  documents  had  greatly  prejudiced  him 
in  his  preparations  for  his  defence ;  that  he  had  bona  fidt  brought 
that  action  (against  Mr.  Stronge),  under  the  advice  of  Counsel,  for 
the  purpose  of  obtaining  redress,  and  obtaining  the  restoration  of  his 
property ;  that  he  was  advised  and  believed  that  Mr.  Stronge,  in 
making  such  seizure,  did  not  act  within  his  jurisdiction  as  a  Justice 
of  the  Peace,  but  acted  ministerially  in  carrying  out  instructioos 
\  given  to  him ;  that  he  had  been  informed  and  believed  that,  in  the 
proceedings  relating  to  the  seizure  of  the  house  in  Parliament^reet, 
Mr.  Stronge  acted  in  obedience  to  written  directions  given  to  him  in 
a  warrant,  or  some  similar  document,  signed  by  his  Excelleocy  the 
Lord  Lieutenant  and  Sir  Thomas  Larcom,  and  perhaps  by  other 
Privy  Councillors ;  that  he  was  advised  and  believed  that,  by  the 
Law  and  Constitution  of  the  British  Empire,  any  Privy  Councillor 
advising  or  concurring  in  said  illegal  seizure  would  be  liable  to 
action  or  punishment  at  his  suit. 

The  Court  of  Exchequer  having,  upon  the  foregoing  affidavit, 
given  leave  to  the  plaintiff  to  exhibit  interrogatories  to  Mr.  Stronge, 
that  gentleman  denied  that  he  had  been  present  at  the  seizure  in 
Parliament-street,  or  that  said  seizure  was  under  his  direction  or  sa- 
thority.  Pending  those  proceedings  the  present  action  was  brooght 
By  a  further  affidavit,  filed  in  the  eve  of  the  motion,  the  plaintiff, 
without  questioning  the  truth  of  the  answers  to  the  interrogatories,  or 
the  veracity  of  Mr.  Baron  Deasy,  who  had  stated  that  no  meeting  of 
the  Privy  Council,  such  as  that  suggested  in  his  former  affidavit,  had 
taken  place,  deposed  that  he  still  believed  that  an  informal  meeting  of 
the  Privy  Council  had  been  held,  and  that  the  acts  in  question  had 
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been  done  in  pursaance  of  their  directions  or  suggestion,  and  with  M.  T.  1865. 

,    •                  ,      .                ^     f        I       1          ^         ,         «  1                                   ^1    CothUtonPUaa, 
their   approbation ;  and  that  he  hoped  to  be  able  to  prove,  at  all      w— v ' 

events,  that  the  acts  in  question  were  directed  personally  by  the  ^ 

Lord  Lieutenant,  and,  when  done,  approved  of  by  him ;  and  he  re-  wodehodse 
ferred  to  a  letter  published  in  the  newspapers,  in  which  the  Lord 
Lieatenant,  in  answer  to  a  letter  of  Lord  Fermoy's,  after  alluding  to 
the  disturbed  state  of  the  country,  expressed  his  approval  of  the 
measares  which  had  been  adopted  by  the  Government  for  the  sup- 
pression of  the  Fenian  conspiracy ;  and  he  submitted  that  he  was 
advised  that  the  Lord  Lieutenant,  by  thus  adopting  these  acts,  had 
rendered  himself  responsible  for  them. 

The  Aitomey^ General  (with  him  F.  L,  Dames), 

Mr.  Mostyn  states,  in  his  affidavit,  that  this  action  has  been  Nov,  12. 
brought  against  the  Lord  Lieutenant  for  acts  alleged  to  have  been 
done  under  authority  given  by  him  in  his  capacity  as  such  Lord 
Lieutenant,  and  that  the  acts  complained  of  are  acts  of  State.  I 
submit  that  this  action  is  not  maintainable  against  the  head  of 
the  Executive  in  this  country,  and  that  it  is  the  duty  of  the 
Court,  at  the  earliest  possible  moment,  to  interfere,  and  say  that 
they  will  not  allow  this  case  to  proceed  further.  The  plaintifT,  in 
his  affidavit,  says  that  he  expects  to  be  able  to  prove  at  the  trial 
that  the  acts  complained  of  were  done  by  the  direction,  authority, 
and  sanction  of  the  defendant,  and  that  he  personally  interfered 
in  such  a  way  as  to  make  himself  responsible  in  this  case  for  those 
acts ;  but  the  only  foundation  for  this  statement  is  the  letter  to  Lord 
Fermoy,  referred  to  in  the  affidavit.  This  very  letter,  however, 
by  speaking  of  steps  having  been  taken  by  the  Government  to 
repress  seditious  movements  in  Dublin  and  Cork,  shows  that 
whatever  steps  were  taken  by  the  Lord  Lieutenant  in  this  matter 
were  taken  by  him  in  his  official  character,  and  as  acts  of  State.     A 

• 

subject  of  the  realm  cannot  bring  an  action  against  the  Queen,  or 
head  of  the  Executive  Government,  for  any  acts  done  by  the  Queen 
or  the  Executive  Government,  as  acts  of  State,  but  must  seek  a 
remedy  elsewhere :  see  Mostyn  v.  Fahrigas  (a).     Lord  Mansfield,  in 

(a)  Cowp.  161. 
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M.  T.  1865.  the  course  of  his  judgment  (a),  sajs: — "It  is  trulj  said  that  a  Gover- 
Common  PUaa  « 
— -N<— ^      **  nor  is  in  the  nature  of  a  Viceroy ;  and  therefore,  locally,  during  his 

LUBY 

^^  **governmeni,  no  civil  or  criminal  action  will  lie  against  him.    The 

WODEHOU8E  '*  reasou  is,  because  upon  process  he  would  be  liable  to  imprison- 
**  ment.''     Now,  the  Lord  Lieutenant  of  Ireland  is  a  Yiceroj;  and 
to  hold  that  he  could  be  sued  for  his  acts  of  government  would  be  in 
direct  opposition  to  the  opinion  of  Lord  Mansfield.     It  would,  be- 
sides, paralyse  all  government ;  every  felon  who  might  think  that 
be  was  improperly  arrested  might  sue  the  Lord  Lieutenant  for  his 
arrest ;  every  notorious  offender,  for  whose  apprehension  the  Lord 
Lieutenant  might  issue  a  proclamation  offering  a  reward,  might 
bring  his  action  of  libel.     Why,  it  may  however  be  asked — why 
stay  the  proceedings  ?     Why  not  put  the  Lord  Lieutenant  to  his 
plea?     The  answer  is,  that  it  would  involve  all  the  mischiefs  which 
it  was  the  intention  of  the  Constitution  to  guard  against,  if  the  Lord 
Lieutenant  were  obliged  to  come  here  to  set  out  his  letters  patent, 
^and  to  plead  his  privilege,  and,  if  it  were  to  be  left  to  a  ja7 
to  decide  the  extent  and  nature  of  that  privilege.     This  present 
case,  though  novel,  is  not  without  a  precedent.     In  1792,  Mr.  Nap- 
per  Tandy  brought  an  action  against  Lord  Westmoreland,  the  then 
Lord  Lieutenant  of  Ireland — another  against  the  then  Attorney- 
General — another  against  the  then  Speaker  of  the  Irish  House  of 
Commons,  for  the  alleged  violation  of  his  liberties,  by  the  publi- 
cation of  a  certain  proclamation  :  see  Tandy  v.  Earl  of  Westmore- 
land(b),  reported  by  Mr.  (afterwards  Sir)  Jonas  Green,  the  then 
Jlecorder  of  Dublin.     An  application  was  made  at  the  Plea  side 
of  the  Exchequer,  to  set  aside  the  writ  of  subpoena  which  had  been 
served  at  the  suit  of  Napper  Tandy  against  the  Lord  Lieutenant 
There  was  a  good  deal  of  controversy  as  to  whether  the  act  com- 
plained of  was  or  was  not  an  act  of  State.    The  Court  however  came 
to  the  conclusion  that  it  was,  and  set  aside  the  writ,  on  the  ground 
that,  if  such  actions  were  allowed  to  proceed,  the  law  of  the  land 
would  become  a  dead  letter.     The  Court  however  abstained  from 
giving  any  opinion  as  to  whether  or  not  the  head  of  the  EzecotiTe 
was  liable  for  any  acts  of  a  private  nature;  and  therefore  the  case  of 

(a)  Page  172.  (b)  27  State  Trials,  124& 
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Biily,  Bigge{a)y  in  which  the  Privy  Council  decided  that  the  de-  M.  T.  1865. 

fendant,  who  was  the  Governor  of  a  province,  was  not  exempted  from     v— ^-v — ^ 

being  sued  upon  a  private  bond,  is  clearly  distinguishable  from  it 

In  the  case  of  Buron  v.  Denman  {b)  an  action  was  brought  against  wodehouse 

a    naval  commander,  for  seizing  certain  slaves,  for  breaking  into 

a  factory,  burning  certain  ships,  and  taking  away  the  slaves.     The 

defendant  had  no  instructions  from  Government  at  the  time  that  he 

did  the  acts   alleged,    but  the  acts   were  subsequently  approved 

of  by  the   Secretary  of  State.     The  action  was   brought   in  the 

Court  of  Exchequer,    and   was  tried  at  bar.    The  question  was 

raised,    whether    the    subsequent    approval    of    the    Government 

rendered   the  acts  complained  of  acts   of  State ;   and   the   three 

Barons  of  the  Exchequer  held  that  it  did,  and  that  the  defence  was 

a  good  one.     Chief  Baron  Parke  did  not  dissent.      The  cases  of 

De  Haber  v.  The  Queen  of  Portugal^  and  Wadsworth  v.  The  Queen 

of  Spain  (c),  show  that  it  is  not  proper  to  force  an  appearance  to  plead 

before  granting  relief.     The  case  of  Vivecuh  v.  Becker  (d)  is  not  in 

point  here.     That  case  simply  decides  that  a  consul  is  not  a  public 

officer  entitled  to  privilege.      In  Colder  v.  Halket  («),  which  refers 

to  Taaffe  v.  Downs  (f)y  it  was  held  that  a  Judge  is  privileged,  who 

outsteps   his  privilege   while   acting  bona  fide  in   his  capacity  of 

Judge. — [MoNAHAN,  C.  J.     Did   not  the  defendant  in  this  case 

pUad  his  privilege?] — Yes. 

Butt  (with  him  Dowse  and  0*Loghlen\  for  the  plaintiff. 

There  are  only  two  grounds  upon  which  this  motion  can  be 
maintained — either  that  the  Lord  Lieutenant,  by  virtue  of  his 
capacity  of  Viceroy,  is  exempt  from  the  jurisdiction  of  this  Court, 
or  that,  admitting  him  to  be  generally  amenable  to  the  jurisdiction 
of  the  Court,  yet  that,  for  what  was  called  an  act  of  State  he  was 
not  liable  to  be  sued. — (Having  stated  the  substance  of  Luby's 
affidavits). — The  action  here  brought  against  the  Lord  Lieutenant  is 
clearly  for  an  act  of  power,  and  not  an  act  of  State ;  and  therefore 

(a)  3  M.  P.,  C.  C.  465.  (0  2  Exch.  167. 

(c>  20  L.  J.,  N.  S.,  Q.  B.  48a-9.  ((/)  3  M.  &  S.  284. 

(e)  3  M.  P.,  C.  C.  28.  (f)  HatcheU*8  Beport. 
VOL.  17.  79  L 
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M.  T.  1865.  the  case  of  Tandy  ▼.  Westmoreland  is  not  merely  not  an  anthoritj 

CommonPhoi* 
^    -^    — ^     against  ns,  but  is  actually  in  our  favour.     This  appears  from  the 

LUBT 

^^  nature  of  the  acts  themselves.     The  writ  of  summons  and  plnint 

WODEHOUSE  in  the  present  case  was  copied  from  the  declaration  in  the  case  of 
Entick  V.  Carrington  (a).     In  that  case,  the  plaintiff  declared  that 
the  defendant  broke  and  entered  his  dwelling-house,  and  carried  awaj 
his  papers,  under  a  warrant  from  the  Earl  of  Halifax  and  from 
the  Privy  Councillors  of  State,  who  suspected  the  plaintiff  of  being 
the  publisher  of  a  seditious  libel.     Lord  Camden,  in  delivering  tbe 
judgment  of  the  Court,  said  that  the  power  claimed  for  the  Secre- 
tary of  State,  of  seizing  all  the  private  papers  of  the  plaintiff  before 
,  be  was  convicted  of  writing  or  publishing  the  seditious  libel,  was  not 
supported  by  a  single  citation  from  any  law  book.;  and  that^'if  thu 
doctrine  could  be  maintained,  England  was  not  the  place  in  which 
any  man  of  spirit  or  honour  would  desire  to  live.     Mr.  Luby  has 
applied  for  his  private  papers,  and   been  refused.     His   Coansel 
applied  at  the  police-office  for  liberty  to  look  at  them,  and  was 
refused.     We  do  not  question-  the  doctrine,  that  if  a  man  was 
arrested  under  a  warrant,  the  officer  may,  at  the  same  time,  seize 
anything  which  he  thought  relevant  to  the   charge,   or  that,  in 
time  of  rebellion  documents  might  be  seized,  as  being  instruments 
of  treason,  and  that  seizure  afterwards  justified,  by  proving  that 
they  were  so.     This  is  not  the  present  case.    The  plaintiff  has 
sworn  that  he  believed  that  he  would  be  able  to  prove  that  the 
Lord  Lieutenant  took  part  in  the  acts  complained  of,  in  such  a  waj 
as  to  make  him  responsible  in  law.    Supposing  the  Lord  Lieutenant, 
without  any  authority  from  the  Privy  Council,  or  any  information, 
was  to  direct  a  body  of  police  to  do  an  illegal  act,  could  it  be 
said  that  it  was  an  act  of  State,  without  allowing  the  question 
to  be  tried  in  the  ordinary  way  ?     It  is  a  well-established  maxim 
of  law,  that  there  is  no  wrong  without  a  remedy.    If  the  AUormy- 
General  be  right  in  his  view  of  the  law,  where  then  would  be 
the  remedy  ?     Even  the  Queen  is  not  exempted  from  being  sued : 
the  petition  of  right  is  the  remedy  against  her;   but  the  law  as 
to  petitions  of  right  is  not  extended   to  acts  of  trespass  com- 

(a)  19  State  Trials,  1080;  S.  C,  2  Wilson,  275, 
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mitted  by  the  Queen's  servants.  Upon  the  principle  that  the  Qaeen  M.  T.  1865. 
can  do  no  wrong,  she  could  not  be  held  to  have  authorised  the  tres-  i-  ^  » ' 
pass ;  and  thus  a  principle  has  grown  up  which  has  become  the  great 
protection  of  our  liberty,  for  it  means  that  the  royal  authority  shall  wodehousb 
never  be  pleaded  as  a  defence  for  a  wrongful  act ;  but  that  prin- 
ciple cannot  by  any  contorsion,  be  held  to  justify  a  Lord 
Lieutenant  in  his  wrong.  When  Tandy  v.  Westmoreland  was 
decided,  before  the  Union,  Ireland  was  a  separate  and  independent 
kingdom,  and  the  Viceroy  directly  represented  the  Crown.  Now 
there  is  no  kingdom  of  Ireland.  So  far  therefore  as  that  case 
appears  to  be  an  authority  for  the  present  motion,  the  case,  as 
reported,  loses  its  force ;  but,  even  if  that  were  not  so,  its  au- 
thority is  put  an  end  to  by  the  case  of  Hill  v.  Bigge  (a)  in 
which  it  is  stated  that  no  reliance  can  be  placed  upon  the 
report  of  Napper  Tandy's  case^  in  which  dicta  were  ascribed 
to  the  Court,  in  which  it  was  impossible  to  concur.  If,  again, 
the  case  of  Fabrigas  v.  Mostyn  be  good  law.  Irishmen  have  no 
remedy  in  their  own  Courts  for  acts  such  as  the  present ;  but  they 
must  go  to  England  for  redress.  There  have  been,  within  the  last 
twenty  years,  two  cases  in  which  the  Lord  Lieutenant  of  Ireland 
was  sued — one  being  Birch  v.  Lord  Clarendon^  where  the  Lord 
Lieutenant  paid  the  money. — [Monahan,  C.  J.  I  wiis  the  At- 
torney-General of  the  day  at  the  time  that  Birch  brought  the 
action ;  but,  as  Lord  Clarendon  did  not  consider  it  a  matter  of 
State  at  all,  the  Attorney-General  had  nothing  to  do  with  it; 
and  my  recollection  is,  that  it  never  went  to  trial.] — The  decla- 
ration was  filed,  and  Lord  Clarendon  paid  £7000  rather  than 
contest  the  action. — [Monahan,  C.  J.  If  we  come  to  the  con- 
clusion that  an  action  could  be  maintained  against  the  Lord 
Lieutenant,  the  question  is,  can  we  determine  upon  affidavit  whe- 
ther it  is  an  act  of  State  or  not?] — I  contend  that,  upon  that 
view,  you  must  put  the  Lord  Lieutenant  to  his  plea  of  privilege. 
The  case  can  be  then  solemnly  discussed,  like  every  other  important 
question  of  law,  whereas,  if  you  grant  the  present  motion,  there 
is  no  appeal. — [Monahan,  C.  J.  What  do  you  consider  the  dis- 
tinction, in  a  case  of  this  description,  between  an  act  of  power 

(a)  3  M.  P.,  C.  C.  460. 
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M.  T.  1865.  and  an  an  act  of  State  f] — The  phrase  is  not  mine ;  but  in  Napper 

,-,,^-„-«  *  Tandy*s  case^   where  it  is  used,  there  was  a  gentleman,  named 

Butler,  who  took  it  into  his  head  that  there  was  no  legal  Go?em- 

WODBHOUSE   ment  of  Ireland.    The  Lord  Lieutenant,  he  said^  was  nominated 
under  the  Great  Seal  of  England ;  and  the  King  could  not  grant 
anything  save   under  the  Great  Seal  of  Ireland  ;   and  the  Lord 
Lieutenant  having  been  appointed  only  under  the  Great  Seal  of 
England,  there  was  no  legal  Government.     This  was  pretty  much 
the  same  as  if  I  went  into  the  Queen's  Bench  on  behalf  of  the 
Fenian  Republic,  and  moved  for  a  quo  warranto  to  know  why 
the  Lord  Lieutenant  exercised  his  power.    I  would  rather  pat  it, 
that  the  present  action  is  brought  against  Lord  Wodehouse  in  his 
personal  capacity ,  and  not  for  an  act  of  State. — [Monahan,  C.  J. 
The  difficulty  that  I  feel  is,  to  make  out  how  this  act  is  represented 
as  mi  an  act  of  StateJ] — If  the  Court  has  any  jurisdiction  at  all  in 
a  case  against  the  Lord  Lieutenant,  it  has  a  right  to  call  on  the 
Lord  Lieutenant  to  say  why  he  did  the  acts.     If  his  answer  then 
should  be,  ''  I  did  them  as  acts  of  State,"  that   would  not  oost 
the  jurisdiction  of  the  Court  to  try  whether  they  were  acts  of 
State  or  not. — [Esogh,  J.      The  practical  result  would  be,  to 
submit  to  the  arbitrament  of  a  jury  every  act  of  the  ExecotiFe  in 
this  country.] — I  do  not  see  that  that  would  involve  serious  con- 
sequences.    The  difference  between  the  Queen  and  a  Viceroy  is 
this,  the  Queen  is,  by  a  fiction  of  law,  supposed  never  personallj 
to  interfere.     Thus  she  could  do  no  wrong ;  and  if,  therefore,  an 
illegal  act  was  done,  the  Constitution  supposed  that  it  was  not 
the  act  of  the  Queen,  but  of  the  minister  who  advised  her;  and 
no  man  would  obey  the  order  of  the  Queen  unless  it  were  coonter- 
signed  by  a  responsible  minister.     Men  would  obey  the  order  of 
the  Lord  Lieutenant,  without  its  being  counter-signed  by  any  re- 
sponsible minister.     The  Queen  reigns,  but  does  not  govern;  the 
Viceroy  may  govern,  but  cannot  reign.     The  Prime  Minister  of 
England,  and   the   Secretary  of  State  for  the  Home  Department, 
are    more   important    functionaries    than    the    Lord    Lieutenant; 
yet  every  act  of  those  ministers  may  be  submitted   to  a  jo7' 
When  Chief  Justice  Downes  was  sued  for  an  act,  he  did  not  seek 
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to  set  the  proceedings  aside,  but  pleaded  that  he  did  the  act  as  M.  T.  1865. 

Chief  Justice.     Either  the  Court  must  hold  itself  bound  to  regard     < >^— .^ 

every  act  as  an  act  of  State,  in  which  the  Lord  Lieutenant  pro- 
fessed to  act  as  Lord  Lieutenant — and  that  upon  his  ipse  dixii^ —  wodehousb 
or  else  the  question,  whether  it  is  such  or  not,  must  be  submitted 
to  a  jury.     Even  Lord  Avonmore  does  not  deny  that  an  action 
would  be  maintainable  for  what  he  calls  *'  an  act  of  power."     And 
since   the  Union,  now  that  the  Viceroy  does  not  directly  repre- 
sent the  Crown,  and  the  Privy  Council  has  no  authority  save  what 
is  given  to  it  by  statute,  the  argument  in  favour  of  the  subject 
is   still  stronger.     The  Judges  of  this   Court  sit   here   under   a 
commission  from  the  Queen,  and  not  from  the  Lord  Lieutenant; 
and  they  can,  in  no  view  of  the  case,  grant  the  motion,  without 
holding  that   the   acts  complained  of  necessiirily   involve  an  act 
of  State.     At  the  best,  Napper  Tandy's  case  is  doubtful  law.    It 
was  decided  at  a  time  of  rebellion,  when  even  Courts  of  Justice 
were   not  exempt   from   surrounding  influences,   as  appears  from 
the  fact  that,  in  the  very  next  year,  the  Court  of  King's  Bench 
committed   the   High   Sheriff  of  the  county  of  Dublin  to  prison, 
and  fined  him  £500,  for  calling  a  meeting  of  freeholders  to  petition 
for  reform.     The  report,  too,  is  without  authority,  and  has  been 
pronounced  incorrect  by  the  Privy  Council,  in  Hill  v«  Bigge  (a). 

Dowse. 

The  Attorney- General  has  no  locus  standi  here.  For  whom 
does  he  appear?  Is  Lord  Wodehouse  before  the  Court,  by 
Counsel  or  relator,  or  does  the  Attorneg' General  make  this 
motion  ex  officio  f  The  Attorney-General  is  Her  Majestjr's  At- 
torney-General^ and  not  the  Lord  Lieutenant's;  he  cannot  there- 
fore  be  presumed  to  appear  for  him.  If  he  does  not  appear 
for  the  Lord  Lieutenant,  Napper  Tandy*s  case  is  not  applicable 
at  all,  because  in  that  case  the  Attorney-General  appeared  for 
the  Earl  of  Westmoreland,  and  not  ex  officio,  Mr.  Mostyn^ 
too,  is  solicitor  for  the  Crown  and  Treasury,  and  is  not  the 
Lord  Lieutenant's  solicitor.  This  is  an  interlocutory  applica- 
tion, and  is  subject  to  no  appeal.    It  is  conceded  that  the  Lord 

(a)  3  M.  P.,  C.  C.  480. 
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^— V '      of  Htil  V.  Bigge  decides  that  he  would  be  also  liable  for  a  private 

LUBT 

^^  debt ;    the   onus  of  proof  is  therefore   upon   him,  and  be  most 

WODEHOU8E  come  into  Court  to  show  that  the  acts  complained  of  were  reallj 
acts  of  State.  The  observation  of  Lord  Brougham,  in  the  case  just 
mentioned,  shows  that  Napper  Tandy*s  case  is  incorrectly  reported; 
and  the  fact  that  it  does  not  appear  in  the  regular  Exchequer 
Reports  strengthens  the  presumption ;  for,  if  it  were  an  authority 
worth  reporting,  it  would  be  there.  Perhaps  the  society  of  United 
Irishmen,  who  were  the  Fenians  of  those  days,  and  admittedly  had  a 
hand  in  the  report,  prepared  the  report,  in  order  to  bring  the  Lord 
Lieutenant  into  contempt  The  case  of  Entick  v.  Carrington  (a), 
already  cited,  supports  the  view  for  which  we  contend ;  while  the 
case  of  Canterbury  v.  Attorney^GeneraHh)  shows  that  we  have  no 
remedy  by  petition  of  right  The  privilege  of  Ambassadors  is  girea 
by  7  Anne^  c.  1 2,  but  that  Act  does  not  extend  to  Viceroys. 

The  Solicitor- General,  in  reply. 

We  do  not  state  that  the  prerogative  of  the  Viceroy  of  Ireland  m 
the  prerogative  of  the  Crown ;  what  we  do  say  is,  that  in  no  civi- 
lised country  can  the  Executive  be  sued  for  acts  done  in  that 
capacity.  In  the  case  of  Taaffe  v.  Lord  Downes  (c),  Fletcher,  J., 
rests  the  privilege  of  a  Judge  upon  this  ground  ;  the  privilege  of  an 
Ambassador  stands  upon  the  same  footing.  The  history  of  the  su- 
tute  7  Anne^  c.  12,  is  given  in  Vivecuh  v.  Becker  (<f),  and  shows  that 
the  Act  did  not  create,  but  simply  declared  the  existing  law.  The 
case  of  Entick  v.  Carrington  is  not  in  point,  but  turned  upon  the 
doctrine  of  general  warrants.  With  reference  to  the  observations 
of  Mr.  B%M  upon  the  circumstances  of  the  seizure,  see  "  The  Trial 
Francis  Francia" {e)^  where  Tracy  and  Pratt,  JJ.,  commented 
upon  a  similar  course  taken  by  Mr.  Hungerford. — [^Butt.  Allow 
me  to  suggest  an  error  in  fact,  made  by  my  learned  friend.  In 
the  affidavit  it  is  stated  that  there  was  no  warrant  in  existence 

(a)  2  Wilson,  275.  (6)  1  Phillips,  S06. 

(e)  3  M.  P.,  C.  C.  36.  (d)  3  M.  &  S.  284. 

(«}  15  State  Trials,  960. 
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at  the  time  that  the  seizure  was  made ;   and   that   statement   not  M.  T.  1865. 

CommonPleaa, 

having  been  denied,  must  be  assumed  to  be  true.] — No  such  pre-      '—    y      * 

lAJBY 

sumption  can  be  made. — [Cbbistian,  J.     Am  I  to  understand  that  ^^ 

you  admit   that  the  Lord  Lieutenant  can  be  sued  in  this  Court  wodehousb 

under    any   circumstances  ?] — Yes ;  I  do  admit  that  he  could  be 

sued  for  every  personal  wrong,  and  every  personal  debt.     In  Bris- 

eae  v.  Earl  of  Egremont  (a),  and  in  Rae  v.  Nagle  (6),  the  relief 

that  we  ask  for  was  gfanted  upon  motion.    As  to  whether  an  action 

lies  or  not,  ee^  Wadsworth  v.  The  Queen  of  Spain,  and  De  Haher 

V.  The  Queen  of  Portugal,     There  is  no  real  difference  between 

the  position  of  the  Lord  Lieutenant  before   or   since   the   Union, 

so  far  as  the  extent  of  the  powers  given  to  him  is  concerned. — 

[MoNAHAN,  C.  J.     I   have  looked   at   the  patent,   and  find  that 

his  powers  are  very  large  indeed.] 

Cur,  adv,  vult. 


MoNAHAN,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court.       ^^^'  *^' 
In  this  case  of  Luby  against  His  Excellency  the  Lord  Lieutenant 
an  action  has  been  commenced  by  the  plaintiff  Mr.  Luby  against  the 
Lord  Lieutenant,  which  is  in  the  ordinary  form  of  trespass.     He 
alleges  that  the  defendant,  on  the  evening  of  the  15th  of  September 
last,  broke  and  entered  his  dwelling-house,  situate  in  Parliament- 
street  in  the  city  of  Dublin,  and  took  away  a  quantity  of  private 
property,  consisting  of  papers  and  other  articles,   and   has  since 
retained  them.     This  is  virtually  the  substance  of  the  summons  and 
plaint.     The  plaintiff  has  made  an  affidavit  in  an  action   which 
he  brought  in  the  Court  of  Exchequer,  and  in  which  Mr.  Stronge, 
one  of  the  Police  Magistrates,  is  the  defendant,  in  which  he  states  in 
detail  what  the  cause  of  action  is,  and  the  grounds  on  which  he 
hopes  to  render  Mr.  Stronge  and  the  Lord  Lieutenant  responsible 
for  the  acts  of  which  he  complains.    He  states  in  that  affidavit  that 
he  himself  was,  on  the  morning  of  the  16th  of  September  (which 
was  the  day  after  this  alleged  trespass  of  Which  he  complains  was 
committed  at  his  house  in  Parliament-street),  arrested  at  his  house 
in  Dolphin's-barn,  for  alleged  treasonable  practices,  and  that  he  has 

(a)  3  M.  &  S.  88.  {h)  9  Ir.  Jar.,  N.  S.  81. 
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M.  T.  1865  been  since  kept  in  custody.     He  says  that  be  bas  been  infonned  and 

^    ^      1/       believes  that  the  subject-matter  of  the  complaint   which  he  has 

against  those,  parties  is,  that  on  the  evening  of  the  15th  of  Sep- 

WODEHOUSE   tember,  when  he  left  his  office   in   Parliament- street,   the  Police 

Magistrate,  with  a  body  of  police,  under  an  inspector,  proceeded  to 
his  house  in  Parliament-street.     He  says  that  be  had  been  oader 
the  impression  that  what  was  done  there  was  done  in  the  presence  of 
Mr.  Stronge.     He  now  corrects  that  statement,  and  says  that  he 
must  believe  that  Mr.   Stronge  was  not  a  party  to  the  oatnge 
committed   at    his    residence.      He  says   that  they  took  a  great 
quantity  of  private  papers,  printing  presses,  and  matters  connected 
with  the  publication  of  his  newspaper;  and  he  also  says  that  these 
papers  were  taken,  and  have  since  been  detained  in  a  room  in  the 
Castle  of  Dublin ;  that  they  have  been  inspected  by  varioos  persons ; 
that  some  of  the  papers  so  taken  have  been  used  against  him  in 
reference  to  his  committal  for  trial  on  a  charge  of  having  been 
concerned  in  treasonable  practices.    He  says  that  a  great  number  of 
these  papers  were  of  a  private  character,  and  were  wholly  nnoon- 
nected  with  treasonable  practices,  and  that  it  was  in  order  to  get  a 
return  of  these  papers  that  he  commenced  the  present  action.    In 
the  first  affidavit  made  by  him  in  the  Court  of  Exchequer,  he  stated 
the  ground  on  which  he  hopes  to  succeed  in  these  actions;  he 
states   in   this    affidavit,   that    the    grounds    upon   which  he  ex- 
pected  to  identify  His  Excellency  with  the  alleged  trespass  are, 
that  he  has  been  informed,  and  believes  that  it  was  a  matter  of  [>er- 
fect  notoriety,  published  in  all  the  newspapers,  that,  on  the  evening 
of  the  day  on  which  the  trespass  was  committed,  a  meeting  of  the 
Privy  Council  was  held  at  the  Castle  of  Dublin,  and  at  which  His 
Excellency  the  Lord  Lieutenant  presided ;  that  a  number  of  mem- 
bers of  the  Privy  Council  were  present,  and  that  they  came  to  the 
determination  that  a  warrant  for  the  seizure  of  his  goods  should  be 
issued;  and,  in  pursuance  of  that  resolution,  a  warrant  was  issaed; 
and  that  resolution,  he  alleges,  was  illegal,  and  the  Lord  Liea- 
tenant,   and  every  one   who  was  a  party  to  this  proceeding,  are 
responsible  for  the  acts  complained  of ;  and,  accordingly,  such  were 
the  grounds  of  bis  action  originally  against  Mr.  Stronge,  the  Police 
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Magistrate.     It  appears  that,  in  the  action  brought  against  Mr.  M.  T.  1865. 

Stronge,  the  grounds  there  stated  are  those  on  which  he  alleges  he     ^^—^v ' ' 

has  cause  of  action  against  all  the  parties.  It  appears,  from  the 
affidavit  of  Mr.  Luby,  in  the  same  motion  in  the  Court  of  Ezche-  wodshouse 
quer,  in  which  he  made  reference  to  the  meeting  of  the  Privy 
Council  that  Mr.  Baron  Deasy,  whose  name  was  given  as  that  of 
one  of  the  members  of  the  Privy  Council  who  was  present  on  the 
occasion  of  the  alleged  meeting,  said  in  Court  that  the  matter  about 
the  meeting  of  the  Privy  Council  was  all  a  mistake,  or  a  fabrication, 
from  beginning  to  end ;  that  there  was  no  meeting  of  the  Council  as 
alleged,  and  that  there  was  no  consideration  or  discussion  as  to  the 
propriety  of  taking  any  proceedings  against  Mr.  Luby,  or  the  other 
persons  charged,  and  that  there  was  no  foundation  for  the  statement 
whatsoever.  Accordingly,  in  the  affidavit  which  he  made  for  the 
present  motion,  Mr.  Luby  states  that,  in  deference,  and  giving  full 
credence  to  the  statement  by  Mr.  Baron  Deasy,  he  is  now  of  opinion 
that  what  he  stated  in  the  former  affidavit,  in  reference  to  the  Privy 
Council,  was  owing  to  mistake.  He  states  that  he  believes  there 
was  no  formal  meeting  of  the  Privy  Council ;  but  that  he  believes 
something  in  the  nature  of  an  informal  meeting,  of  the  character 
mentioned  in  his  affidavit,  took  place,  and  that  the  members  of 
the  Privy  Council  assembled  there,  not  as  the  Privy  Council,  but 
still  assembled ;  and  that  the  act  in  Question  was  done  in  pursu- 
ance of  their  directions  or  suggestion,  and  with  their  approbation. 
He  further  goes  on  to  say,  in  that  affidavit,  which  is  evidently 
the  production  of  a  gentleman  having  a  knowledge  of  legal  phrases, 
that  he  hopes  to  be  able  to  prove  that  the  act  complained  of  was 
at  all  events  directed  personally  by  the  Lord  Lieutenant,  and  when 
done,  approved  of  by  him ;  and  he  refers  to  a  letter  published  in 
the  newspapers,  in  which  the  Lord  Lieutenant,  in  answer  to  a  letter 
of  Lord  Fermoy,  stating  that  the  country  was  in  a  disturbed  state  in 
consequence  of  the  Fenian  conspiracy,  gave  his  approbation  to  the 
acts  of  the  Government  for  the  suppression  of  that  conspiracy. 
Therefore,  he  says,  it  is  evident  from  this — and  the  inference  he 
draws  is  tolerably  correct — that,  whether  the  Lord  Lieutenant  was 

personally  a  party  to  the  proceedings  or  not,  the  Lord  Lieutenant 
VOL.  17.  80  L 
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M.  T.  1865.  has  expressed  his  approval  of  those  proceedings,  having  described 

Common  Picas* 

.— -^      them  as  acts  of  the  Government   that  deserve  the  approbation  of 

"-l^""       Lord  Femoy.  and  others  interested  in  the  welfare  of  the  country. 
woDEHOUSE  Upon   that  it  is  that   Mr.  Luby  says   he  is  advised  by  eminent 
Counsel  that  he  is  entitled  to  maint4iin  an  action  against  the  Lord 
Lieutenant.    The  first  question  is  altogether  as  to  a  matter  offset — 
namely,  what  is  the  nature  of  the  act  of  the  Lord  Lieutenant  which 
is  complained  of  by  Mr.  Luby?     We  have  not  to  enter  into  any 
contradictions  at  all  on  this  point,  because  there  is  no  contradiction. 
Taking  the  act,  and  the  nature  of  the  act,  from  the  suggestions  con- 
tained in  Mr.  Luby's  two  afRdavits,  and  from  nothing  but  those  two 
affidavits,  the  act  complained  of  is,  that  the  Lord  Lieutenant,  for 
the  purpose,  wrongfully  or  rightfully,  of  putting  an  end  to  or  sup- 
pressing  this  conspiracy,  directed  the  seizure  of  the  property  of  this 
gentleman  in  Parliament-street.      Mr.  Luby,  by  his  affidavit,  seems 
to  admit  that,  as  far  as  papers  were  taken,  that  would  be  evidence 
of  the  existence  of  this  conspiracy,  and  would  be  used  as  evidence 
against  himself.     That  is  uncomplained  of  ;  but  the  act  complained 
of  is  the  taking  of  his   marriage   certificate,  the  taking  of  papers 
unconnected  with  this  alleged  conspiracy,  and  also,  as  I  understand, 
the  rooting  np  of  the  boards  of  the  house  in  which  these  papers 
were  seized,  and  various  acts  of  that  description.     The  Court  enter- 
tains  no   doubt    whatsoever   that,   according  to   Mr.   Luby's  own 
showing,  and  upon  his  own  statement,  it  was  an  act  done  by  the 
Lord   Lieutenant,   whether   rightfully   or   wrongfully,  formally  or 
informally,  qua  Lord   Lieutenant,  as  much  as  if  the  same  act,  if 
it  were  the  act  of  Mr.  Stronge,  the  Police  Magistrate,  woald  be 
an  act  of  Mr.  Stronge  in  his  character  or  capacity  of  Police  Ma- 
gistrate, and  not  an  act  of  his  as  a  private  individual.     Therefore, 
be  it  right  or  be  it  wrong,   the   act  complained  of  here,  which 
Mr.  Luby  is  advised  he  is  entitled  to  redress  for  against  the  Lord 
Lieutenant,   is  an  act  done   by  him,  as  Lord  Lieutenant,  in  the 
supposed  discharge  of  his  duty.     These  being  the  facts  of  the  case, 
clearly  established,   according  to  the  opinion  of  the  Court,  upon 
the  sworn  evidence  of  Mr.  Luby  himself,  the  next  question  that 
arises  is,  what  is  the  law  in  relation  to  this  act  ?     The  qaestioD 
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is,  whether  in  this  country,  where  His  Excellencj  discharges  the  M.  T.  1866. 
high  datj  of  Lord  Lieutenant  of  the  country  under  the  Queen's  v— -v — -/ 
commission,  if  he  outsteps  his  duty,  and  does  an  act  which  may 
not  be  strictly  justifiable  (because  we  may  assume  that,  for  argument  wodehouse 
sake) — if  he  does  an  act  which,  if  done  by  a  Police  Magistrate 
under  a  warrant,  would  not  be  justifiable  in  point  of  law,  an  action 
can  be  maintained  against  hito  pending  the  discharge  of  the  duties 
of  his  very  elevated  office.  Well,  that  of  course,  like  every  other 
question  that  comes  before  a  Court  of  Justice,  must  depend  a  great 
deal  on  authority ;  it  must  depend  also,  in  some  degree,  upon  the 
nature  of  the  thing — the  reason  applicable  to  it.  I  propose  to  con- 
sider this  question  very  shortly  indeed.  First,  as  to  authority,  the 
case  to  which  we  have  been  referred  is  that  of  Mostyn  v.  Fabri- 
gas  (a).  In  that  case,  an  action  was  brought  in  the  Court  of 
Common  Pleas  in  England  by  Mr.  Fabrigas,  the  plaintiff,  against 
Mr.  Mostyn,  the  defendant,  who  had  been  Governor  of  Minorca. 
The  charge  against  the  defendant  was,  that,  without  having  had 
sufficient  cause,  he,  as  such  Governor,  had  imprisoned  the  plaintiff 
Fabrigas,  and  afterwards  sent  him  to  Carthagena  in  Spain;  for 
which  it  was  alleged  that  Mr.  Mostyn  had  no  authority.  The 
question    that   arose  ui  the  case,  and    the  only  question  that  was 

argued,  was,  whether  that  particular  action  lay?  And  the  reasons 

• 

given  for  the  judgment  are  deserving  of  great  consideration,  from 
the  well-known  ability  and  great  judicial  experience  of  the  learned 
Judge  who  presided  in  the  Court,  namely,  Lord  Mansfield.     The 
grounds  upon  which  Lord  Mansfield  decided  that  that  action  lay  in 
England  were,  that  he  considered  it  to  be  perfectly  clear  that  no 
action  could  be  maintained  in  any  country,  according  to  the  law  of 
nations — and  I  think   he   also  made   use  of  the   words   '*  law   of 
nature," — for  any  act  of  the  party  who  represented  the  sovereign 
power  of  that  country.    He  lays  it  down,  at  page  172  of  the  report — 
I  will  not  stop  to  read  the  precise  words — as  perfectly  clear,  that  no 
such  action  as  was  then  being  tried!  in  the  Court  of  Queen's  Bench 
could  have  been  maintained  in  any  Court  in  the  country  in  which 
the  party  was  himself  the  Governor,  the  act  complained  of  being 

(4)  Cowp.  161. 
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M.  T.  1865.  the  act  of  the  party  as  such  Governor  in  that  country.    It  Is  qaite 

»—-)^-    *  *  true  that  in  that  case  Lord  Mansfield  goes  further,  and  states  that, 

in  his  opinion,  no  action  at  all,  even  of  a  civil  nature,  could  pro- 

WODBHOUSE  perly  be  maintained  against  the  Governor  or  Viceroy  of  a  country 
where  he  was  Governor,  and  while  he  was  in  the  performance  of  his 
official  functions. 

The  next  case  we  were  referred  to,  and  that  we  are  aware  of, 
on  the  subject,  is  that  of  Napper  Tandy  v.  Lord  Westmoreland, 
reported  in  the   27th  vol.   of  the  SiiUe    Trials,     In  that  case, 
an  action  was  commenced  in  the  Court  of  Exchequer  by  Napper 
Tandy  against  Lord  Westmoreland,  the  then  Loi*d  Lieutenant  of 
Lreland.     There  was  this  difficulty  in  that  case,  that  no  declaration 
had  been  filed ;  and  we  are  all  aware  that  at  that  time  a  6oit 
commenced,  not  as  it  does  at  present,  but  by  a  mere  writ  in 
general    terms   requiring  the  party  to  appear  and  answer  what 
should  be  complained  of  against  him;  so  that  there  was  nothing 
on  the  face  of  the  proceedings  themselves  to  show  the  nature  of 
the  action  against  Lord  Westmoreland.     The  Attorney-General  of 
the  day  came  in  to  quash  the  proceedings;  and  he  was  able  to 
satisfy  the  Court  that,  in  point  of  fact,  the  intended  action,  in  which 
no  declaration  had  been  filed,  was  brought  against  Lord  Westmore- 
land  for  issuing  some  proclamation  for  the  arrest  of  Napper  Tandy, 
in  pursuance  of  some  address  presented  to  him  by  both  Housea  of 
Parliament.     It  is  unnecessary  for  me  to  go  into  the  grounds  upon 
which  the  Court  in  that  case  came  to  the  conclusion  at  which  thej 
arrived.     The  Court  came  to  the  conclusion  that  the  action  was 
brought  for  an  act  done  by  Lord  Westmoreland  qud  Lord  Lien- 
tenant,   and  not  for  a  personal  act  done  by  him  as  a  prlTSte 
individual.     The  Court  of  Exchequer  was  at  that  time,  oamelj, 
1792,  presided  over  by  a  very  eminent  Judge — a  man  alike  re- 
spected by  his  contemporaries  and  by  posterity, — ^I  mean  Lord 
Avonmore.     The  result  of  his  decision  was,  that  this  action,  being 
for  an  act  done  by  the  defendant  as  Lord  Lieutenant,  could  not  be 
maintained,  and  that  he  was  bound  in  duty  to  set  aside  the  writ 
which  was  issued  for  the  commencement  of  such  action.  He  8aJfl^— 
"  I  have  said  that  this  is  not  a  question  merely  of  the  Hnnicipsl 
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"  Law  of  Ireland  or  England,  but  of  the  Law  of  Nations ;  and  M.  T.  1 865. 
••to  show  that  it  is,  look  to  Puffendorf,   de  Officio  Hominis  et     -     - ^ -    '  ' 
*'  Civif,  treating  not  of  the  law  of  this  state  or  that,  but  of.  the 
"  Law  of  Nations,"     He  says  : — "  If  a  subject  be  aggrieved  by  wo'dehouse 
'*  a  Sovereign,   he   cannot   maintain   an  action,  or  oblige   him  to 
^* redress;  he  may   persuade   him  if  he  can/*     He  also  refers  to 
a  passage  in  Lockers  Essays  on  Government.     I  do  not  think  it 
necessary  that  I  should  go  through   the  whole  of  the  reasoning 
which  satisfied   him   and  the   other   Members  of  the  Court,  that 
the  action  about  being  brought  by  Napper  Tandy  should,  at  the 
earliest  moment,  be  stayed,  and  the  proceedings  set  aside.     There 
was  another  case  referred  to,  and   which  appears  to  have   been 
reported  at  very  considerable  length — I  mean  the  case  of  Hill  v. 
Bigge  (a).     That  was  an  action  brought  for  the  recovery  of  the 
amount  of  a  bond  executed  by  the  defendant,    Sir  George  Hill, 
before  he  was  appointed  Governor  of  Trinidad.     The  plaintiffs  were 
eminent  jewellers  in  the  city  of  London,  and  the  bond  was  executed 
to  them  before  the  defendant  went  to  Trinidad.     The  Court  which 
heard  the  appeal  in  that  case  was  a  very  able  one;  it  consisted 
of   Lords    Brougham    and   Campbell,   Mr.   Justice  Erskine,   and 
Dr.  Lushington.     The  way  the  question  arose  was  this : — the  de- 
fendant, Sir  George  Hill,  having  executed   this   bond,  an  action 
was  commenced  against  him  in  the  local  Court  of  Trinidad.     He 
pleaded  that,  being  Governor  of  the  country,  under  the  commission 
of  the  Queen,  he  was  not  liable  to  be  sued  for  a  debt  due  by  him  in 
England,  prior  to  his  appointment.    The  Court  of  Trinidad  was  of  a 
different  opinion ;  and  they  came  to  the  conclusion  that  he  was  liable 
to  be  sued,  and  gave  judgment  on  a  decree  against  him  for  the 
amount  of  the  bond.     He  appealed  to  the  Judicial  Committee  of  the 
Privy  Council  in  England ;  and  the  case  was  argued  at  considerable 
length.     Counsel  for  the  Governor,  Sir  George  Hill,  argued  that  no 
action  of  any  nature,  even  for  a  debt  contracted  in  England,  could 
be  brought  against  the  Governor ;  and,  in  support  of  this  view,  they 
referred  to  the  two  cases  to  which  I  have  referred — Fabrigcts  v. 
Mostyn,  and   Tandy  v.  Lord   Westmoreland^  in  this  country,  as 

(a)  3  M.  P.,  C.  C.  465. 
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M.  T.  1865.  reported  in  the  SicUe  Trials,     They  relied  upon  some  dicta  of  Lord 

......v '      Mansneld  in  the  one  case,  and  of  Lord  Avonmore  in  the  other, 

to  show  that  those  learned  Judges  were  of  opinion  that  no  action 

woDEHODSE  at  all  could   be  maintained,    whether  the  action  were  brought  for 
an  act  of  tlie  Governor,  as  such,  or  not.     Well,  I  confess  it  appears 
to  roe  that   tliere*  seems  to  be  great  difficulty  in  coming  to  the 
conclusion  that  that  was  the  opinion  of  Lord  Avonmore,  because 
Lord  Avonmore's  judgment  in  that  case  goes  altogether  upon  the 
ground  that  the  intended   action  was  for  what  he  calls  an  act  of 
State,  and    not  a  mere   private   act ;   and   therefore  I  cannot  see 
how  the  case  of  Tand^  v.  Lord  Westmoreland  could  well   bare 
been  relied  on  as  an  authority  in  support  of  the  appeal  in  that 
case.     Let  us  first  see  how  the  case  was  argued  by  the  Counsel  for 
the    plaintiff.      The  Counsel  for    the    defendant,  Sir  George  Hill, 
having  relied  upon  Napper  Tandy^s  case  in  support  of  their  con- 
tention that  the  Governor  was  not  liable  in  any  action,  Mr.  Erie 
(who  is  now  Ciiief  Justice)   disposed  of  that   argument  thas:— 
^'  In  Tandy  v.   The  Earl  of  Westmoreland  the  act  complained  of 
''was  a  political  act ;  and  for  such  the  Governor  or  Viceroy  would 
**not  be  liable,  any  more  than  a  Judge  for  a  judicial,  act:  but  that 
*'  is  not  this  case ;  the  question  here  is,  whether  the  appellant  can 
**  screen  himself  against  an  action  on  a  bond  on  the  plea  that  \it 
**  is  Governor  of  the  colony  in  which  the  action  is  brought."    That 
was  the  argument  of  the  respondent,  in  which  a  marked  distinction 
was  taken  between  those  two  cases,  while  the  propriety  of  the  deci- 
sion in  Tandy  v.  The  Earl  of  Westmoreland  was  not  questioned. 
Well,  how  did  Lord  Brougham  dispose  of  the  case  ?     He  said :— > 
''It   is   unnecessary    to   say   anything  of    Tandy   v.   Lord  West- 
''  morelandy  because   the  question  there  arose  upon  an  act  of  the 
*'  Lord  Lieutenant  in  his  capacity  as  Governor,  and  because  there 
*'  would  be  no  safety  in  relying  upon  the  report  of  the  case.    It 
«  ascribes  dicta  to  the  Court,  which  there  is  every  reason  to  suppose 
'*  must  be  inaccurately  reported — dicta^  in  some  of  which  it  is  impos- 
*'sible  to  concur."     He  takes  the  distinction,  however,  that  the  case 
of  Tandy  v.  Lord  Westmoreland  had  no  bearing  upon  the  case 
before  him,  because  it  was  an  action  for  an  act  done  by  the  party 
qua  Lord  Lieutenant.     We  all  know  that  these  State  Triah  are 


iC 


CI 


COMMON  LAW  REPORTS.  639 

sometimes  not  considered  of  the  same  authoritj  as  other  authorised  M.  T.  1865. 
and    corrected  reports ;  and  some  doubt  was  suggested  by  Lord      ^...^^...^  ' 
Brougham  in  that  case,  as  to  the  accuracy  of  the   report  of  the 
case  of  Tandy  v.  Earl  of  Westmoreland,     We  therefore  thought  wodehouse 
it  satisfactory  to  obtain  from  the  office  of  the  Court  of  Exchequer 
the  orders  actually  pronounced  in  that  case,  and  I  now  have  them 
before  me. — [His  Lordship  then  read  the  following : — **  26th  of  June 
"1792.    James  Napper  Tandy,  Esq,^^y,   The  Earl  of  Westmore- 
•'  land. — Mr.  Attorney-General,  for  his  Excellency  the  Lord  Lieu- 
"  tenant  of  Ireland,  the  defendant  in  this  cause,  moves  to  prohibit 
the   issuing  of  any   attachment   against   him,   and  to  quash  the 
subposna   which   issued    in  this  case.      Whereupon  it  is  ordered 
^*  by  the  Court,  that  Mr.  Matthew  Bowling,  the  plaintiff's  attorney, 
'*  do  attend  this  Court  at  the  sitting  thereof  to-morrow,  and  that 
"  no  process  do  issue  against  the  defendant  in  the  meantime. 

"27th  of  June  1792.  Same  v.  Same, — Mr.  Bowling,  the  plain- 
"  tiff's  attorney,  having  attended  the  Court,  pursuant  to  the  order  of 
<<  yesterday,  to  be  personally  examined,  and  the  Hon.  Simon  Butler, 
**  of  Counsel  for  plaintiff,  having  objected  to  said  Bowling  being 
*'  asked  any  question  by  the  Court,  this  motion  to  stand  over  until 
'*  next  Term,  everything  to  remain  as  it  is." 

'*  24th  November  1792.  Same  v.  Same, — This  motion  called  on. 
''The  Honourable  Simon  Butler  prays  that  this  motion  do  stand 

"over  till  Monday  26th  November  1792 Same  v.  Same This 

'*  motion  called ;  whereupon,  and  Mr.  Emmett,  of  Counsel  for  the 
"  plaintiff,  and  Mr.  Prime  Serjeant,  and  the  Solicitor- General,  for 
*'  the  defendant,  it  is  ordered  by  the  Court  that  this  motion  do 
"stand  over  until  Wednesday  next." 

^'  28th  November  1792.  Same  v.  Same, — This  motion  called  on ; 
"  whereupon  it  is  ordered  by  the  Court  that  the  subpoena  which 
"  issued  in  this  cause  be  quashed,  the  same  being  issued  improvi- 
"  dently."] 

So  that  whatever  exaggeration  there  may  be  as  to  some  of  the 
dicta  of  the  Judges  in  the  case,  as  reported  in  the  State  Trials,  there 
can  be  no  doubt  whatever  that  the  case  is  accurately  reported,  as  re- 
gards the  point  decided  by  the  Court.  Well,  the  point  decided  by 
the  Court  in  this  case  was  this — that,  if  an  action  be  brought  against 
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M.  T.  1865.  the  Lord  Lieutenant  of  the  day,  for  an  act  done  bj  him  in  his 

>>^-y  ■^      capacity  of  Lord  Lieutenant  (and  there  is  no  pretence  for  saying 

that  the  acts  were  done  here  in  his  individual  capacity  as  cod- 

woDBHonsE  tradistinguished  from  his  capacity  of  Lord  Lieatenant),  sach  an 

action   is  not   maintainable  ;   and   the  case  is  one  in  which  it  is 

«  the  duty  of  the  Court  to  intervene,  by  summary  motion,  to  take 

the  proceedings  off  the  file.     Therefore,  in  that  state  of  the  law, 
what   course  shall   the  Court  take  on  this   motion  ?     Shall  thej 
comply  with  the  motion  which  has  been  made  by  the  Attorney' 
General  f  or  shall   they  refuse  that  motion,   leaving  it  to  His 
Excellency  the  Lord  Lieutenant  to  put  a  plea  on   the  file,  that 
the  act  was  done  by  him  in  his  capacity  of  Lord  Lieutenant,  and 
that  therefore  he  is  not  amenable  to  this,  or  to  any  other  Court, 
for  such  an  act  ?     Well,  none  of  us  entertain  any  doubt  whatever  u 
to  the  propriety  of  that  decision ;  we  entertain  no  doubt  whaterer 
that  it  would  be  contrary  to  the  principles  of  all  law,  and  contrary  to 
reason,  to  hold  that,  while  the  Governor  of  a  country  is  discharging 
the  high  duty  that  he  is  entrusted  with  by  the  Crojirn,  even  thoogh 
there  may  be  private  wrong,  that  can  be  redressed  by  an  action  sach 
as  this.     We  have  not  found  a  trace  of  a  single  case  in  which  soch 
an  action  has  been  maintained,  or  brought  at  all,  except  that  one 
case  of  Napper  Tandy  v.  Lord  Westmoreland,    We  find  that,  from 
that  up  to  the  present,  though  this  country  has  passed  through 
troubled  times,  no  such  action  has  been  brought,  or  attempted,  nodi 
this.     We  are  of  opinion  that  the  reason  of  the  rule,  assuming  the 
rule  of  the  law  to  be  founded  on  reason,  requires  the  matter  to 
be  summarily  disposed  of,  and  that  the   question  as  to  whether 
or  not  the  act  was  done  by  the  alleged  defendant  in  his  capacitj 
of  Lord   Lieutenant,  is  not  a  proper  one  to  be  submitted  to  s 
jury.     We  are  clearly  of  opinion,  not  upon  contradictory  affidaTits 
or  statements,  pro  or  eon,^  but  upon  the  plain ti^'s  own  showing, 
and  his  own  afiidavits,  that  this  act  complained  of  is  an  act  coming 
within  that  rule,  of  the  propriety  of  which  we  have  not  any  doubt; 
and  therefore  we  have  come  to  the  conclusion  that  it  is  oar  dotj  to 
comply  with  the  application  of  the  Attorney- GeneraL    Therefore, 
let  the  proceedings  be  stayed,  or  the  writ  taken  off  the  file. 

Motion  granted. 
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H.  T.  1866. 

Common  Pleas. 


Jan.  26. 


TUTE  V.  MATTHEW  and  another.*  '^'M^^uf^' 


June  1 1 . 


Demusreb. — The  writ  of  summons  and  plaint  was  at  the  suit  of  T***  ^^}\?^^ 

^  tion   of  the 

Mr.  John    Tute,  of  Belturbet,   in  the  county  of  Cavan,   aj^ainst  ^  &  2  TF.  4, 

'  '      '^  c.  65.  does  not 

William    Hewitson    Matthew,   sub-inspector   of  constabulary,  and  justify  an  ex- 
cise officer  in 
Michael  Murphy,  constable,  both  of  the  same  place,  and  complained  forcibly  enter- 
ing and  search- 
that  the  defendants,  intending  to  injure  the  plaintiff  in  his  good  log  a  hoose 

name,  and  to  cause  his  dwelling  to  be  searched  for  illicit  whiskey,  whiskey  is  sns- 

the  defendant,  W.  H.  Matthew,  maliciously,  and  without  probable  ^oealed  but 

cause,  caused  and  procured  the  other  defendant,  Michael  Murphy,     *?    j™**"^^ 


to  wit,  on  the  15th  day  of  January  .1864,  at  Belturbet,  in  the  county  where  whiskey 

of  Cavan,  to  go  and  appear  before  one  Michael  Phillips,   Esq.,  a  of   manufac- 

Justice  of  the  Peace  for  the  county  of  Cavan,  and  falsely  and  mali-  materials    or 

appliances    of 
cioosly,  and  without   reasonable  or  probable  cause  whatsoever,  to  the  process  are 

...  supposed  to  be 

swear  an  information,  and  therein  to  charge  and  state  that  he  the  concealed. 

said  Michael  Murphy  had  received  information,  and  that,  from  such      The  searcb- 

^  ''  '  warrant  issued 

information,  he  had   occasion  to  believe  that  a  quantity  of  illicit  "nder  the  an- 

^  'f  thority  of  this 

spirits  was   concealed  in  the  premises   occupied  by  the  plaintiff;  section  should 

be  directed  to 

and  the  plaintiff  avers  that  the  said  Michael  Murphy  did  go  before  the  officer  who 

has  made  the 

the  said  Michael  Phillips,  Esq.,  the  Justice  of  the  Peace  aforesaid,  information. 

and  falsely  and  maliciously,  and  without  reasonable  or  probable     /^  constable 

cause  whatsoever,  did  swear  an  information  before  the  said  Justice,  ™^icc.,aids  or 

assists  in  such 

and  stated  therein  that  he  had  occasion  to  believe,  from  information  forcible   entry 

is  entitled  to  a 

that  he  had  received,  that  a  quantity  of  illicit  spirits  was  concealed  month's  notice 

of  action, 
on  the  premises  of  the  said  John  Tute,  of  Strahegland,  in  the  county       Svaoe    the 

of  Cavan.     And  upon  such  charge  the  defendants,  then  and  there  c^^^  l^ 
falsely  and   maliciously,  and   without   any  reasonable  or  probable  ]^S^"*ti^*^ 

cause  whatsoever,  caused  and  procured  the  said  Michael  Phillips,  apip^t   the 

■^      Exase    are 

transitory, 

though  the  statute  localising  the  venue  is  not  expiessly  referred  to  in  it. 

I  Quare — Should  the  plea  of  justification  set  out  the  grounds  of  suspicion  which 

lead  to  the  making  of  the  information  upon  which  the  warrant  had  been  issued  ? 

*  Coram  MoNABAM,  C.  J.,  Chbzstxan  and  O'Haoan,  JJ. 
VOL.  17.  81  L 
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H.  T.  1866.  Esq.,  Justice  as  aforesaid,  to  make  and  grant  his  warrant  under 

his  hand  and  seal,  thereby  authorising  and  empowering  one  John 
M'Curdy,  a  certain  constable  to  whom  the  warrant  was  directed,  to 
enter  into  the  said  dwelling-house  of  the  plaintiff,  there  to  search  for 
the  said  illicit  spirits,  under  and  by  virtue  of  the  said  warrant;  and 
the  said  defendants,  with  other  persons,  then  und  there  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause  whatso- 
ever, caused  and  procured  the  dwelling-house  of  the  plaintiff  to 
be  searched  and  examined  for  the  said  illicit  spirits  by  the  defend- 
ants, and  said  other  persons,  under  and  by  virtue  of  the  said 
warrant ;  and  also  then  and  there  caused  and  procured  the  plaintiff 
and  his  family  to  be  greatly  disturbed  and  disquieted  in  the  pos- 
session of  the  said  dwelling-house ;  whereas,  in  truth  and  in  fact, 
there  was  no  illicit  spirits  whatsoever  in  or  upon  the  said  premises 
of  the  plaintiff,  nor  was  the  plaintiff  guilty  of  any  such  supposed 
offence;  and  the  said  defendants  did  not  find,  in  or  upon  the  said 
premises,  any  quantity  whatsoever  of  illicit  spirits ;  by  means  of 
which  said  several  premises  the  plaintiff  hath  been  and  is  greatlj 
injured  in  his  reputation,  and  brought  into  public  scandal  with  and 
amongst  his  neighbours  and  others,  and  injured  in  his  credit,  to  the 
damage  of  the  plaintiff  of  £100. 

And  in  a  second  paragraph  the  plaintiff  complained  that  the 
defendants  broke  and  entered  a  messuage  and  dwelling-house  of  the 
said  plaintiff,  and  forced  open  the  doors,  and  severed,  and  removed, 

« 

and  opened  certain  boxes,  drawers,  books,  and  fixtures  therein,  the 
plaintiff's  family  being  then  in  the  possession  of  the  said  house ;  and 
other  wrongs  to  the  plaintiff  did,  to  the  damage  of  the  plaintiff  of 
£300. 

The  defendants  pleaded  separately.  'After  traversing  the  grier- 
ances  and  the  want  of  probable  cause  alleged  in  the  first  count,  and 
the  trespass  alleged  in  the  second,  the  defendant  W.  H.  Matthew,  in 
his  fourth  defence,  pleaded,  as  a  further  defence  to  the  said  secoDd 
count  of  the  writ  of  summons  and  plaint,  that,  at  the  time  of  the 
committing  of  the  grievances  in  the  said  second  count  mentioned,  be 
was,  and  still  is,  a  sub-inspector  of  constabulary  in  Ireland,  dulj 
appointed,  and    acting    as   such,    under    the   Acts    in  force  for 
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goTeming  and  regulating  the  police  force  in  Ireland,  and  was  at  H.  T.  1866« 

Conanon  PteM, 

the    said   time   acting  as  such  sub-inspector  in  the  town  of  Bel-     ^-    y     »* 

TUT£ 

tarbet,  in  the  county  of  Cavan  ;  and  he  saith  that,  by  certain  sta-  ^^ 

tutes  in  Ireland,  certain  powers  and  privileges  were  conferred  upon    MATTHSWt 
officers  of  excise,  for  the   prevention  and   suppression  of  offences 
against   the  laws  relating  to  illicit  distillation  in  Ireland;  and  by 
certain  other  Acts,  the  powers  and  privileges  so  conferred  upon 
the  said  officers  of  excise  were  transferable  to  the  county  inspector, 
sub-inspector,  head,  or  other  constable,  in  any  county  in  Ireland, 
ennployed  and   acting   in   aid   and   assistance  of  the   Revenue  in 
Ireland,  upon  and  by  force  of  the  order  of  the   Lord   Lieutenant 
of  Ireland,  for  the  time  being,  and  by  force  of  the  statutes  in 
that  case  made  and  provided ;  and  this  defendant  saith  that,  being 
such  inspector  of  constabulary,  stationed  at  Belturbet  aforesaid, 
and  so  employed  in  the  Revenue  of  Excise,  under  the  order  of 
said  Lord  Lieutenant,  and   having  the  powers  and   privileges  in 
said  first-mentioned  statutes  referred  to  duly  and  by  said  autho- 
rity conferred  upon  and  vested  in  him,  he,  from  certain  information 
which  came  to  defendant's  knowledge,  had  reasonable  and  probable 
cause  to  suspect  and  believe,  and  from  such  information  did  in  fact 
believe,  that  certain  illicit  spirits  were  concealed  in  the  dwelling- 
house  of   the    plaintiff,    situate   at   Strahegland,   in   the   town   of 
Belturbet,  in  the  county  of  Cavan ;  and  he  defendant,  so  believing, 
did,  by  virtue  and  force  of  the  statute  in  that  behalf,  cause  the 
information  in  said   first  count  of  the  plaint  to  be  made   before 
the  said  Michael  Phillips  in  plaint  named,  he  being  at  the  time 
a  Justice  of  the  Peace  for  said  county  of  Cavan,  and  duly  qualified 
in  that  behalf;  upon  which  the  said  Justice  made  his  warrant, 
as  in  said  first  count  of  the  plaint  mentioned,  directed  to  the  said 
John  M'Curdy,  head  constable  of  police,  authorising  and  empow- 
ering the  said  John  M'Curdy  to  enter  into  and  upon  the  dwelling- 
house  and  premises  of  the  plaintiff,  there  to  search  for  illicit- spirits  ; 
and  defendant  saith  that,  by  virtue  of  the  said  warrant,  the  said 
John  M'Curdy,  as  such  head  constable,  with  defendant  and  certain 
constables  of  constabulary,  as  his  assistants,  and  under  his  command, 
and  as  such  officers  of  excise  as  aforesaid,  did  proceed  to,  and  did 
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H.  T.  1 866.  enter  into  and  upon  the  said  dwelling-house  and  premises  of  plaintiff, 
'%.— ^v^—.^  *  the  outer  door  whereof  was  then  open,  to  search  for  said  alleged  con- 
cealed  illicit  spirits,  and  did  make  search  therein  therefor,  but  using 
MATTHEW,  no  unnccessarj  force,  or  doing  no  unnecessary  act  in  that  behalf, 
and  which  the  defendant,  for  the  reasons  aforesaid,  lawfully  might, 
and  which  are  the  several  trespasses  and  grievances  in  said  second 
count  of  the  plaint  mentioned  and  alleged. 

5,  And,  as  a  fifth  defence  to  both  counts  of  the  writ  of  summons 
and  plaint,  this  defendant  saith  that,  at  the  several  times  in  plaint 
mentioned,  the  defendant  was  a  sub-inspector  of  constabulary  in  Ire- 
land, duly  appointed  under  the  Acts  relating  to  the  said  force;  and 
as  such,  by  due  and  lawful  authority,  to  wit,  by  said  order  o(  the 
Lord  Lieutenant,  authorised  and  empowered  to  act,  and  employed 
in  aid  and  assistance  of  the  Revenue  of  Excise,  by  virtue  of  said 
several  Acts  of  Parliament  in  that  behalf,  and  of  said  order;  and 
saith  that   the  causing   said   Michael    Murphy  to  go  before  said 
Justice  of  the  Peace,  and  swear  said  information,  and  causing  said 
Justice  to  grant  the  said  warrant,  and  causing  the  said  dwelling- 
house  of  plaintiff  to  be  searched  and  examined,  and  the  breaking 
and  entering  the  said  dwelling-house,  and  forcing  open  doors,  and 
severing,   and  removing,   and  opening  the  said    boxes,  drawers, 
locks,   and  fixtures,   were   acts  done  by  this  defendant,  as  sach 
sub-inspector  of  constabulary,  in  the  course  of  his  duty  and  emploj- 
ment  under  such  authority  as  aforesaid,  bona  fide^  and  without 
malice,  and  in  respect  and  by  reason  of  a  suspected  infraction  hj 
the  plaintiff  of  the  laws  in  force  relating  to  illicit  distillation  and 
searching  for;  illicit  spirits  in  Ireland ;   and  he  saith  that,  before 
this  action  was  brought,  no  notice  in  writing  had  been  delivered 
to  defendant,  or  left  at  his  usual  place  of  abode,  by  the  attomej 
or  agent  of  the  said  plaintiff,  clearly  and  explicitly  containing  and 
setting  forth  the  cause  or  causes  of  such  action,  the  time  when, 
and  the  place  where  such  cause  or  causes  of  action  arose,  the  name 
or  plac^  of  abode  of  the  person  or  persons  in  whose  name  or  names 
such  action  was  intended  to  be  brought,  and  the  name  and  pUo0 
of  abode  of  the  suid  attorney  or  agent,  as  required  by  the  Act 
of  Parliament  in  that  case  made  and  provided. 
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6.  And,  for  a  further  defence  to  both  the  said  counts,  the  said  H.  T.  1866. 
defendant  pleaded,  sixthly,  that  the  several  acts  by  said  fifth  defence     '^  y    ^' ' 

XUTS 

admitted  to  have  been  done  by  defendant,  were  done  by  him  under  ^^ 

the  circumstances,  and  for  the  reasons  in  said  fif^h  defence  men-    matthbw. 
tioned,  and  that  this  action  was  commenced  after  the  lapse  of  three 
calendar  months  next  afler   the  doing  of  the  said  several  acts, 
contrary  to  the  provisions  of  the  Act  of  Parliament  in  that  case 
made  and  provided. 

?•  And,  for  a  further  defence  to  both  said  counts,  the  said 
William  Hewitson  Matthew  saith  that  the  several  acts,  by  said 
fifth  defence  admitted  to  have  been  done,  were  done  by  him  for 
the  reasons  and  under  the  circumstances  in  said  fifth  defence  men- 
tioned, and  were  done  in  the  county  Cavan,  and  not  elsewhere; 
and  he  saith  the  venue  in  this  action  has  been  laid  in  the  county 
of  the  city  of  Dublin,  and  not  in  the  county  of  Cavan,  contrary 
to  the  provisions  of  the  Act  of  Parliament  in  that  case  made  and 
provided  ;  and  therefore  he  defends  the  action. 

The  plaintiff  demurred  to  the  fourth,  fifth,  sixth,  and  seventh 
defences.-— Joinder  in  demurrer. 

The  information  of  Michael  Murphy,  referred  to  in  the  pleadings, 
was  in  the  hands  of  the  Judges. 

Sidney,  and  Harhan^  in  support  of  the  demurrers. 

1.  The  fourth  defence  is  insufficient  as  a  plea  of  justification, 
inasmuch  as  the  defendant  has  not  brought  himself  within  the  pro- 
tection of  the  Excise  Acts.  Those  who  **  aid  and  assist "  the  Reve- 
nue  are  not  entitled  to  the  same  protection  as  its  own  officers*  The 
mere  fact  of  his  being  an  officer  of  constabulary  does  not  protect  him. 

2.  The  defendant  in  his  plea  neither  states  the  grounds  of  sus- 
picion, nor  the  facts  stated  in  the  informations. — [Christian,  J. 
We  can  look  at  the  informations  for  the  purposes  of  the  argu- 
ment.]— It  is  clear  from  the  language  of  the  1  &  2  fF.  4,  c.  55,  s.  17y 
that  the  grounds  of  suspicion  must  be  stated  in  the  information; 
and  it  is  not  enough  that  the  information  should  say,  "I  have 
received  information  which  I  believe  and  refuse  to  disclose,"  because 
if  that  were  so,  the  18th  section,  enabling  the  officer  to  search  without 
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H.  T.  1866.  a  warrant  in  cases  where  lie  is  certain  to  find,  and  to  plead  the 
CommanPUas,   ^    ,. 
"— ^v— — ^     finding  as  a  justification,  would  be  useless.     The  ^' information "  in 

TUTS 

^^  this  case  is  analogous  to  the  affidavit  upon  which  a  Judge's  fiat 

MATTHEW,  is  obtained,  and  should  fall  within  the  same  principles ;  Baieman  t. 
Dunn  (a).  The  statute  in  the  present  case  expresslj  dii*ects  that  the 
grounds  of  suspicion  should  be  set  forth  ;  and  that  takes  the  case  oot 
of  the  well-known  class  of  cases  establishing  the  privilege  of  the  ex- 
ecutive :  Regina  v.  Richardson  (6). 

3.  The  plea  does  not  state  that  spirits  were  concealed ;  and  where 
a  justification  is  relied  on,  all  the  facts  constituting  that  jastifieation 
must  be  specially  pleaded:  see  Lawremon  v.  Hili(c)i  1  Saunderi 
Rep.,  p.  298,  referring  to  Co.  Liit.,  283  a  and  303  b,  and  3  Mod^ 
p.  137-8 ;  Matthews  v.  Casej/  (d)  ;  Lamb  v.  Mills  (e). 

4.  The  warrant  in  the  present  case  has  been  issued  to  the  wrong 
person,  and  is  not,  therefore,  within  the  statute ;  the  statute  names 
the  person  who  makes  the  information  as  the  person  to  whom  the 
warrant  is  to  be  issued.  It  is  as  the  servant  of  M'Curdj  that  the 
defendant  pleads  his  privilege. 

5.  The  fifth,  sixth,  and  seventh  pleas  are  bad,  because  the  de- 
fendant has  not  shown  that  the  constabulary  are  entitled  to  step 
into  the  shoes  of  the  Excise ;  and  even  if  he  had,  he  would  not  he 
entitled  to  the  protection  claimed,  inasmuch  as  he  purports,  on  the 
face  of  the  plea,  to  have  acted  under  a  void  warrant.  It  cannot  he 
said  that  the  word  "privileges"  in  the  20  &  21  Vic,  c.  40,  extends 
to  the  protection  claimed,  but  jnerely  refers  to  the  share  in  the  spoil 
to  which  the  revenue  officers  were  entitled  under  the  47th  section; 
and  as  for  the  local  venue  that  is  attempted  to  be  set  up,  the  statute 
on  which  they  rely  has  been  repealed  by  the  Common  Law  Proce- 
dure Act  1853,  sec.  62,  which  makes  all  personal  actions  transitory. 

Serjeant  Armstrong^  and  Hamill,  contra. 

1.  The  17  &  18  Vic,,  c.  89,  s.  3,  and  the  20  &  21  Vie.,  c  40, 
8.  5,  read  together,  transfer  to  the  constabulary,  as  soon  as  they 
begin  to  act  in  aid  of  the  Excise,  all  the  rights  as  well  as  the  duties 

(a)  7  DowL  P.  C.  105.  (6)  3  F.  &  F.  693. 

(c)  10  It.  Com.  Law  Rep.  177.  W  1  Salk.  107-8;  and  4  Mod. 

(e)  Com.  Dig.  Plead.  [E  17.] 
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of  the  Excise.    It  is  a  mistake  to  suppose  that  ^be  word  ** Excise"  H.  T.  1866. 
In  the  latter  statute  means  "  officers  of  excise.** 

2.  The  person  appointed  by  the  statute  to  judge  of  the  sufficiency 
of  the  grounds  of  suspicion  is  the  Magistrate  before  whom  the 
**  information  "  is  made.  The  existence  of  such  a  discretion  in  the 
present  case  distinguishes  this  from  the  case  of  Regina  v.  Richard" 
Mon{a)t  cited  on  the  other  side.  If  the  plaintiff's  view  be  correct,  the 
17th  section  of  the  statute  of  If,  4,  would  be  only  applicable  where 
the  18th  would  apply.  It  was  not  necessary  to  have  stated  the 
names  of  the  parties  from  whom  the  information-  was  obtained  which 
led  to  the  suspicions  deposed  to ;  the  names  were,  on  the  contrary, 
properly  withheld :  GresUy  on  Evidence  (ii^.'\%^l)y  ^11  \  1  Tayhr 
on  Evidence^  s.  860,  p.  813,  4th  ed. ;  Daniel  v.  Fielding  (b); 
Atiomeg' General  v.  Briant{e). 

3.  The  words  "  reason  to  believe  "  must,  when  read  ip  the  light 
of  the  context,  be  taken  to  be  tantamount  to  "  believe." 

4.  Assuming  that  the  defendant  was  acting  as  an  excise  officer, 
he  was  entitled  to  the  month's  notice  of  action,  and  the  three 
months'  statute  of  limitation  given  by  the  7  &  8  6.  4,  c.  53,  s.  115, 
relied  upon  in  the  fifth  and  sixth  counts  respectively.  He  was 
also  entitled  to  the  local  venue  given  by  the  last-mentioned  statute. 
It  is  not  true  that  the  Common  Law  Procedure  Act  1853  has 
repealed  that  section,  for  it  does  not  refer  to  it  in  the  schedule, 
and  the  third  section  substantially  enacted  that  the  Acts  referred  to 
in  the  schedule  should  be  thereby  repealed  no  further  than  they 
were  stated  to  be  in  the  schedule.  The  old  statute  is  not  therefore 
repealed  :  Dwarria  on  the  Statutes^  2nd  ed.  (1848),  p.  531.  Other 
similar  statutes  are  expressly  mentioned  in  the  schedule ;  for  iuo 
stance,  the  10  Car.  2,  c.  16.  Even  if  the  Common  Law  Procedure 
Act  did  repeal  the  statute  of  G.  4,  it  was  re-enacted  by  the  20  &  21 
Ftc,  c.  40,  s.  5  before  referred  to.  .  Even  if  the  constable  made  a 
mistake,  he  is  entitled  to  notice  of  action:  Lawrenson  v.  Hill(d), 

MONAHAN,  C.  J. 

T  T    1  fififi 
This  case  comes  before  us  on  demurrer  to  four  of  the  defendant's     'june  11. 

(a)  3  F.  &  F.  693.  (6)  16  H.  &  W.  200. 

(c)  15  M.  &  W.  160.  ((f)  10  It.  Com.  Law  Sep.  177. 
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TUTE 

V, 

MATTHEW. 


T.  T.  1866.  pleas. — [Haying  read  the  pleadings.] — It  is  nonecessary  to  go  at 
length  through  all  the  arguments  which  have  been  pat  forward  upon 
the  first  part  of  the  case,  as  the  last  point  raised  by  Mr.  Sidney— 
that  with  reference  to  the  person  to  whom  the  warrant  was  issued— 
seems  to  us  quite  oonclnsiye  against  the  defendant.    It  is  quite 
plain  that,  under  the  statute,  the  onlj  authority  given  to  the  Ma- 
gistrate is  to  give  a  warrant  to  the  officer  who  made  the  information; 
so  that  in  the  present  case,  the  Magistrate  should  have  given  the 
warrant  (if  at  all)  to  the  one  who  had  made  the  information.    It 
appears,  further,  that  mere  illicit  whiskey,  in  a  condition  to  be  con- 
sumed  is  not   the   thing  for  which  the  statute  provides  a  search. 
Both  of  these  conclusions  follow  from  the  words  of  the  17th  section. 
The  words  are  these  : — *'  If  any  officers  of  excise  shall  know  or  have 
**  cause  to  suspect  that  any  private  or  concealed  still,  or  any  back, 
*'  vat,  cooler,  or  other  vessel  used  in  illicit  distillation,  or  any  spirits, 
"  low  wines,  or  wort  or  wash,  or  other  materials  preparing  or  pre- 
'*  pared  for  distillation,  are  set  up  or  kept  in  any  house  or  place,  or 
'^  that  any  illegally  made  malt,  or  any  corn  or  grain  making  into 
'*  malt,  is  kept  or  deposited  in  any  house  or  place,  and  shall  make 
*'  oath  thereof  before  a  Justice  of  the  county,"  &c.,  *'  where  such 
*'  officer  shall  suspect  the  same  to  be  set  up  and  kept,"  &c. ;  "  setting 
'^  forth  the  ground  of  such  suspicion,  it  shall  be  lawful  for  the  Justice 
"or 'Justices  before  whom  such  oath  shall  be  made,  if  heortbej 
**  shall  judge  it  reasonable,  by  special  warrant  under  his  or  their 
''  hands  and  seals,  to  authorise  and  empower  such  officer,  by  day  or 
*'  by  night,  to,  break  open  the  doors,  or  any  part  of  such  house  or 
<'  place  where  he  or  they  shall  so  know  or  suspect  that  any  private  or 
*'  concealed  still,  back,  vat,"  &c.,  "  and  to  enter  into  such  boose  or 
"  place,"  &c.     So  that  it  appears  to  us  that  this  section  does  not 
at  all  apply  to  the  case  of  what  is  called  ''  potteen,"  in  the  finished 
stage,  but  that  it  applies  only  .to  whiskey  in  the  process  of  msna- 
facture,  and  therefore  that  the  plea  is  bad  on  that  groand.    As  to 
the  other  pleas,  we  entertained  at  first  some  little  doubt    To  the 
two  counts  in  the  summons  and  plaint  the  defendant  has  pleaded 
the  privilege  of  getting  a  month's  notice  of  action,  and  that  the 
action  has  not  commenced  within  three  months.    It  is  quite  cle^ 
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thai  the  pleas  sufficiently  negative  malice,  to  bring  the  case  within  T.  T.  1866. 

the  class  of  cases  to  which  such  protective  statutes  are  applicable. 

The  plea  substantially  amounts  to  this : — *'  So  far  as  you  charge  me 

^^  iN^ith  '  aiding  and  assisting/  I  am  entitled  to  this  notice  under  the 

**  52nd  section  of  the  statute  of  William^  and  also  to  the  three  months' 

**  bar ;  and  so  far  as  you  charge  me  with  breaking  and  entering, 

**  what  I  did  was  but  part  of  my  duty  as  constable,  such  duty  having 

^^  been  imposed  upon  the  Excise  by  the  7  &  8  G,  4,  c.  53,  ss.  114, 

*'  115,  and  1  &  2  FF.  4,  c.|55,  and  transferred  from  the  Excise  to  the 

'*  constabulary  by  the  20  &  2 1  Ftc,  c.  40 ;  and  therefore,  as  such 

**  constable,  I  am  entitled  to  the  same  protection."      We  have, 

therefore,  come  to  the  conclusion  that  these  pleas  are  well  founded. 

With  regard  to  the  venue  plea,  we  do  not  think  it  good ;  it  was 

not  indeed  much  relied  on  at  the  Bar ;  and  we  do  not  entertain  any 

doubt  but  that  the  Common  Law  Procedure  Act  has  made  the 

venue  transitory,  even  without  any  direct  repeal  of  the  provision  in 

the  former  Act. 

We  therefore  allow  the  demurrer  to  the  fourth  and  seventh  de* 
fences,  and  over-rule  the  demurrer  to  the  fifth  and  sixth. 


HEALY  V.  HEALY .♦  H.  T.  1866- 

Jan,  15. 


In  this  case  a  conditional  order  to  confirm  an  award  having  been  After  the  ser- 

vice  of  the  no- 
obtained  on  a  former  day,  the  defendant  now   appeared  to  show  tice  given  by 

cause  against  its  being  made  absolute.     It  appeared  that  certain   y^^  c  1 13,  s. 

16,  requiring 
the  opposite  party  to  appoint  a  new  arbitrator  as  a  condition  precedent  to  the 
appointment  of  a  $ole  arbitrator,  seren  clear  days  must  elapse,  upon  any  of  which 
the  opposite  party  might  appoint  an  arbitrator ;  and,  therefore,  the  time  that  in- 
teirened  between  the  expiration  of  a  reference  and  the  snbseqiient  cnlazgement  of 
the  time  for  making  the  award  by  order  of  a  Jadge,  cannot  be  counted  in  the  seven 
days. 

Qucn-tf.— Whether  the  refusal  of  an  arbitrator,  after  having  heard  a  portion  of 
the  case,  to  act  any  further  in  the  matter,  constitutes  such  a  '*  disi^reement," 
within  the  meaning  of  the  Common  Law  Procedure  Act  1856,  as  would  authorise 
the  inte^osition  of  the  umpire  ? 

*  Coram  Monahan,  C.  J.,  Chbibtiam  and  O'Haoan,  JJ. 

VOL.  17.  82  L 


650 


COMMON  LAW  REPORTS. 


H.  T,  1866.  matters  being  in  dispute  between  the  plaintiff  and  the  defendaBt, 
an  action  had  been  brought  and  prosecuted  until  ripe  for  hearing  at 
the  Summer  Assizes  for  1865»  when,  on  the  eve  of  trial,  an  agree- 
ment was  entered  into  between  the  plaintiff  and  the  defeadsot 
to  leave  the  case  to  arbitration.     A  consent  was  then  prepared  and 
signed  bj  the  respective  attorneys  for  the  parties,  referring  tht 
settlement  of  the  matters  in  dispute  between  them  to  two  gentlemen, 
one  of  whom  was  nominated  by  the  plaintiff,  and  the  other  hj  the 
defendant — via.,  Mr.  B.  Purser  and  Mr.  J.  W.  Pirn.    It  was  pro-' 
vided  that  the  arbitrators  were  to  have  power  to  call  in  an  umpire 
in  case  of  their  disagreeing ;  and  that  the  award  was  to  be  made 
in  writing,  on  or  before  the  2nd  of  August,  unless  the  arbitraton 
should  think  fit  to  extend  the  time  for  doing  so.     This  consent  was 
made  a  rule  of  Court  on  the  22nd  of  Julj.     On  the  26th  of  the 
same  month  the  arbitrators  nominated  a  Mr.  James  Marks  to  act  u 
umpire.     The  arbitrators  and  um[Mre  then  entered  upon  the  arbi- 
tration, and  from  time  to  time  adjourned  the  same  by  writing  under 
their  hands,  the  last  occasion  being  the  2lBt  of  August,  and  the 
adjournment  being  to  the  29th  then  instant.  On  the  22nd  of  August 
Mr.  Pim,  the  arbitrator  nominated  by  the  defendant,  wrote  the 
following  letter  to  the  plaintiff: — 

^'  Dear  Sir — Since  yesterday,  I  have  considered  about  the  arbi- 
^  tration  of  Healy's,  and  have  come  to  the  conclusion  of  not  again 
<«  meeting  or  having  anything  more  to  do  in  this  case. — ^Yonrs  fezy 
"truly,  "Joseph  W.  Pul" 

It  appeared,  from  an  affidavit  made  by  Mr.  Pim,  that  be  was 
induced  to  withdraw  from  the  arbitration  by  the  nature  of  the 
evidence  adduced  on  both  sides,  and  the  difficulty  arising  out  of  the 
points  of  law  connected  therewith. 

On  the  29th  of  August  the  plaintiff,  by  notice  in  punoance  of 
the  statute  19  &  20  Ftc,  c.  113,  s.  16,  called  upon  defendant  to 
appoint  an  arbitrator  in  Mr.  Pim's  place  within  seven  days.  On 
the  31st  of  August  the  plaintiff's  attorney  caused  a  notice  to  be 
served  on  the  other  party,  of  an  intended  application  to  a  Judge  in 
Chamber,  that  the  time  for  making  the  award  should  be  enlarged; 
and  on  the  12th  of  September  Mr.  Justice  O'Haoak  made  an  order 
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that  **  The  time  for  making  the  award  under  the  order  of  reference  H.  T.  1866* 

CommonPleaw* 
*'  in  this  cause,  bearing  date  the  22nd  of  July  last,  be  enlarged 

*^  uniM  the  20th  of  October  next,  on  the  ground  that  J.  W.  Pirn,  one 

*^of  the  arbitrators  in  the  said  order  named,  did,  at  the  time  and 

**  under  the  circumstances  in  said  affidavit  mentioned,  decline   to 

"  act  further  as  such  arbitrator/^ 

The  defendant  not  having  appointed  any  new  arbitrator^  the 
plaintiff,  on  the  15th  of  September,  by  writing  under  his  hand, 
appointed  Mr.  B.  Purser  to  act  as  sole  arbitrator;  and  on  the  16th 
of  September  served  the  defendant  with  notice  of  having  done  so. 
On  the  17tb  of  October  Mr.  Purser,  as  sole  arbitrator,  made  his  award 
in  favour  of  the  plaintiff,  and  directed  that  the  defendant  3hould  pay 
to  the  plaintiff  the  costs  of  the  cause,  the  reference,  and  the  award. 

Counsel  for  the  defendant  now  appeared  to  show  cause  against 
the  conditional  order  obtained  on  a  former  day,  that  the  said  award 
be  confirmed. 

Sidney,  and  «/.  W.  Harris,  for  the  defendant. 
The  award  is  bad  for  several  reasons: — 

1.  Because  Mr.  Justice  O'Hagan  had  no  jurisdiction  to  make 
the  order  for  the  enlargement  of  the  time  for  making  the  award 
after  the  time  to  which  it  had  been  extended  by  the  arbitrator  had 
expired  i  Doe  d.  Jones  v.  Powell  (a). 

2.  Because  seven  days  had  not,  within  the  meaning  of  the  16th 
section  of  the  Common  Law  Procedure  Act  1856,  elapsed  from  the 
service  of  the  notice,  inasmuch  as  the  seven-day  notice  was  inopera- 
tive from  the  29th  of  August  to  the  12th  of  September,  when  the 
time  for  making  the  award  was  enlarged,  and  that  period  cannot 
therefore  count;  during  all  that  time  the  defendant  was  not  in  a 
position  to  appoint  a  substitute  for  Mr.  Pirn. 

3.  The  award  made  by  the  sole  arbitrator  was  wholly  void,  be- 
cause such  a  "  disagreement"  had  occurred  as  called  the  umpire  into 
action,  and  he  was  the  only  person  whose  award  would  be  good  { 
Russeil  on  Arbitration,  3rd  ed.,  p.  225  ;  Cudliff  v.  Walters  {b)  \ 
In  re  Tunno  v.  Bird  (e). 


(a)  7  I>owL  539. 


(6)  2  Moo.  &  Rob.  232. 
(ff)  5  B,  &  Ad.  488. 
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H.  T.  1866.       ChtUterttm^  and  •/.  B,  Murphy^  contra. 

s sr-^  *       1*  The  suggestion  that  Mr.  Justice  O'Haoan  had  not  jarisdiction 

to  make  the  order  enlarging  the  time,  when  he  did,  is  met  by  the 
case  of  Ward  ▼.  Secretary  of  State  (a),  following  Browne  r. 
Colfyer  (b). 

2.  The  moment  the  order  was  made  enlarging  the  time  for 
making  the  award,  the  immediate  effect  was  to  give  a  vitality  to 
the  days  which  had  elapsed  since  the  service  of  the  notice,  snch  as 
they  did  not  before  possess.  It  is  to  be  presumed  that  the  defendant 
knew  that  the  Court  would  make  an  order  having  a  retrospective 
operation,  and  he  was  not  therefore  damnified  by  the  course  adopted 
by  us.  The  jurisdiction  of  the  arbitrator  was  not  entirely  gone,  bat 
only  sub  modo  :  omnie  ratihahitio  retrotrahitur.  Even  suppoeing 
that  an  act  done  at  the  time  by  the  arbitrator  would  not  have  been 
binding,  it  does  not  follow  that  an  act  done  bj  one  of  the  parties 
themselves  would  also  be  ineffectual :  Browne  v.  Colfyer. 

3.  In  order  to  let  in  the  authority  of  the  umpire,  the  *' disagree- 
ment" must  be  of  a  distinct  and  substantial  character:  see  \d&2Q 
Vie.,  c.  113,  ss.  16,  17,  and  18.  A  **  disagreement "  and  a  "refusal 
to  act"  are  quite  different  things. 


MONAHAN,    C.  J. 

In  this  case  we  have  come  to  the  conclusion  that  the  award 
cannot  stand.  The  facts  of  the  case  are  shortly  thus: — Certain 
matters  in  dispute  between  the  parties  had  been  referred  to  two 
gentlemen,  named  by  the  plaintiff  and  defendant  respectively,  with 
power  to  call  in  an  umpire.  The  arbitrators  had  duly  entered  upon 
their  office,  had  named  an  umpire,  had  held  several  meetings,  had 
adjourned  from  time  to  time,  and,  on  the  last  occasion,  had  ad- 
journed to  the  29th  of  August  last.  On  the  22nd  of  August  the 
arbitrator  appointed  by  the  defendant  wrote  to  the  other,  stating 
that  he  would  have  nothing  more  to  do  with  the  case.  On  the 
29th  the  plaintiff  served  notice  upon  the  defendant,  calling  apon 
him  to  appoint  a  new  arbitrator ;  and  on  the  31st  of  the  same  month 
served  him  with  notice  of  a  motion  to  enlarge  the  time  for  making 

(a)  32  Law  Jour.,  N.  S.,  Q.  B.  53.        (6)  20  Law  Jour.,  N.  S.,  Q. B.  426^ 
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the  award,  which  had  then  expired.     On  the  12th  of  September  the  H.  T.  1866. 

CommonPleoM. 
motion  came  on  before  Judge  O'Haoan,  and  he  made  an  order 

enlarging  the  time  for  a  month.    Three  days  after,  on  the  15th,  the 
plaintiff  having  ascertained  that  up  to  that  time  no  step  had  been 
taken  by  the  defendant  towards  appointing  an  arbitrator,  by  way  of 
aubetitntion,  by  writing  under  his  hand  nominated  Benjamin  Purser, 
the  remaining  arbitrator,  to  act  as  sole  arbitrator.     The  award  now 
before  the  Court  was  prepared  by  that  gentleman,  in  the  capacity  of 
sole  arbitrator.    Now,  assuming  that  we  were  prepared  to  take  the 
Tiew  of  the  matter  most  favourable  for  the  plaintiff — ^that  the  party 
had  the  power  to  serve  the  seven-days'  notice  at  the  time  he  did,  and 
that  there  was  not  such  a  disagreement,  within  the  meaning  of  the 
section,  as  would  authj>rise  the  umpire  to  interpose — still,  in  order  to 
enable  the  plaintiff  to  appoint  a  sole  arbitrator  under  the  provisions  of 
the  statute,  the  provisions  of  the  statute  with  reference  to  the  seven- 
days'  notice  calling  upon  the  defendant  to  appoint  an  arbitrator 
should  have  been  strictly  complied  with.   The  party  served  the  seven- 
day  notice, upon  the  very  last  day  to  which  the  authority  of  the  arbi- 
trators extended.     That  day  does  not  of  course  count  as  one  of  the 
seven,  as  the  statute  expressly  provides  that  the  seven  days  which 
should  elapse  after  the  service  of  the  notice,  should  be  clear  days. 
Two  days  then  passed  before  the  notice  of  motion  was  served.    It  is 
quite  impossible  to  hold  that  the  mere  pendency  of  the  notice  is  to 
give  such  a  vitality  to  the  days  that  elapsed  before  the  order  for  the 
enlargement  of  the  time  for  making  the  award  was  made,  as  will 
make  those  days  count  among  the  *'  seven  "  pi^escribed  by  the  statute. 

We  are  therefore  of  opinion  that  the  time  for  making  the  award 
having  expired  the  same  day  that  the  seven-day  notice  was  served, 
none  of  the  days  that  elapsed  from  that  till  the  time  of  the  order 
made  by  Judge  O'Haoan  should  count  as  among  the  seven  days 
specified  by  the  Act,  inasmuch  as  the  defendant  was  not  during  that 
time  in  a  position  to  act  upon  the  notice,  by  appointing  a  new  arbi- 
trator ;  and  consequently  we  must  hold  that  the  appointment  of 
a  sole  arbitrator,  made  upon  the  15th  of  August,  was  premature 
and  nugatory,  and  the  award  based  upon  it,  consequently,  unsus- 
tainable. 
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E.  J.  EEENE  and  A.  KEENE  v.  M*BLAINE  and  othera.* 

fJSxehequer.J 


To  a  sammons  This  was  an  action  in  ejectment  for  non-pajment  of  rent.  The  sum- 
and  plaint   in 

ejectment  for  mons  and  plaint  was  as  follows  t — *'  Victoria,  &c,|  greeting.  James 
non-payment 

of  rent,  against  "  M*Blaine,  the  defendant,  hath  been  summoned  to  answer  the  corn- 
that  A  "holds,  ."plaint  of  E.  J.  Keene  and  Augustine  Keene,  the  plaintifis,  who 
to  'the  plain-  '*'  complain  that  the  defendant  holds  all  that  and  those,  &o^  as  tenut 
good  defence*  "  ^  ^^®  plaintiff  under  a  lease,  at  the  yearlj  rent  of  £46.  38.  Id, 
^V  how  ^^  "  *°^  *^*^  '^®  sum  of  £46.  Ss.  id.,  being  for  one. year  of  such  rent 

premises  in  c(^„q  i^n^  ending  on  the  1st  day  of  June  last,  is  due  to  the  pkintiffSi 
plaint    men-  "  r  -» 

tioned  as  ten-  «and  therefore  the  plaintiffs  pray  judgment  against  the  said  de* 

ant    to    the 

plaintiffs,   as     '*  fendant,  to  recover  the   possession  of  said  lands  and  premi8e& 

alleged." 

"Therefore,  the  defendant  is  hereby  required,"  &e.     The  defence 

was  as  follows : — *'  The  defendant  James  M'filaina  appears  and 

"  takes  defence  to  the  action  of  the  said  E.  J.  Keene  and  A.  Keene, 

•*  and  says  that  the  defendant  does  not  hold  the  premises  in  tke 

** plaint  mentioned  as  tenant  to  the  plaintiffs^  as  alleged^  and  there* 

''fore,"  &c. 


R.  W.  Gamble  now  voved  to  set  aside  this  defence. 

The  plaint  here  is  in  the  usual  form ;  it  does  not  name  any  other 
defendants  but  the  one.  This  case  is  distinct  from  all  previous 
cases ;  for  those  cases  went  upon  the  third  section  of  the  Ltndlord 
and  Tenant  Act.f  In  this  case  the  defence  is  wrong,  unices  you  bold 
that  the  third  section  of  that  Act  actually  repeals  the  sections  of  ike 
Common  Law  Procedure  Act^elating  to  ejectment.  The  sixth  mc* 
tion  of  the  Common  Law  Procedure  Act  recognises  the  difference 
between  personal  actions  and  actions  of  ejectment.  The  latter  action 
was  always  one  in  rem.  The  Common  Law  Procedure  Act,  8*  \% 
provides,  with  respect  to  the  action  of  ejectment,  that,  "  Where  aoj 

•  Coram  the  Full  Conrt.  f  23  &  24  Fic.,  c  154. 
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KJBENE 

recovery  of  the  same,  in  any  of  the  said  Superior  Courts  of  Law,  ^^ 

^*8iich  party  shall  commence  any  action  for  such  purpose  by  a  writ     **  blaine. 
**  of  summons  and  plaint ;  which  writ  shall  be  directed  to  the  imme- 
"diate  tenant,  or  any  one  tenant  in  possession  as  defendant,  with  the 
*'  addition  of  the  words  'and  all  persons  concerned.'" — [Pigot,  C.  B. 
Is  not  the  first  allegation  of  the  plaintiff  here  that  *'  the  defendant 
holds '7     Now,  if  the  defendant  holds,  no  matter  how  many  are  in 
possession,  the  plaintiff  shall  be  entitled  to  judgment  against  them.] 
— ^From  the  194th  section   it  appears   that,   though   there  are  a 
BDmber  of  persons  in  possession,  as  a  number  of  next-of-kin,  it  is 
not  necessary  to  name  them  as  defendants,  but  they  must  be  served ; 
therefore  an  ejectifient  may  be  brought  without  naming  the  others ; 
and  the  third  section  of  the  Landlord  and  Tenant  Act  will  not  apply. 
In  Murphy  v  Carey  (a),  one  of  several  defendants  pleaded  that  he, 
together   with   the  other  defendants,  did  not  hold   as  alleged. — 
[PiooT,  C.  B.    There  was  no  decision  in  that  case.     The  difSculty 
is,  that  if  you  stated  that  M'Blaine  and  others  held,  and  directed  the 
writ  to  M'Blaine,  then  you  would  recover,  by  proving  that  any 
stranger  was  tenant ;  so  that  the  plaint  might  always  contain  a 
fiction.] — In  Bell  v.  Beatty  (6),  Monahan,  C.  J.,  throws  out  the 
opinion  that  the  defence  ought  to  be,  that  the  defendant  or  any 
other  person  does  not  hold.    This  is  the  proper  defence ;  for  the 
question  is  really  as  to  the   plaintiff's  title.      If  you   allow   this 
defence,  a  mere  stranger  might  come  in,  and  say  that  he  did  not 
hold  of  the  plaintiff.     The  186th  General  Rule  provides  for  the 
service  of  the  writ  in  ejectment  for  non-payment  of  rent ;  that 
it  shall  be  served  on  the  tenant  under  the  lease  or  instrument 
sought  to  be  evicted,  and  his  assignee,  and  on  any  person  in 
possession,  or  in  receipt  of  the  rents  and  profits  of  the  premises 
sought  to  be  evicted.     The  same  difficulty  would  arise  in  an  action 
of  covenant. — [Fitzgebald,  B.     No  doubt  the  form  you  contend 
for  is  the  ordinary  form.     The  difficulty  is,  that  the  section  says 
Ihe  "  writ  shall  be  directed  to  the  immediate  tenant,  or  any  one  tenant 

(a)  12  Ir.  Ck)m.  Law  Bep.,  App.  iz.         (6)  6  Jr.  Com.  Law  Bep.  399. 
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'  *'  all  persons  concerned ;' "  but  it  does  not  state  that  the  body  of 
the  writ  shall  contain  this.  The  form  17|in  the  schedule  to  the 
Act  expounds  what  the  intention  of  the  Legislature  was.  Theo, 
when  the  section  comes  to  the  defence,  it  says  it  must  traverse  a 
material  allegation.] — The  allegation  is,  that  the  defendants  hold. 
Who  are  they,  unless  the  persons  named  in  the  margin?— [Pi- 
got,  C.  B.  No,  those  named  in  the  body  of  the  form  17,  Y.  H. 
and  J.  K.] — Then  your  decision  is  upon  the  old  Rules;  and  on 
these  we  have  Murphy  v.  Toohey  (a).  What  the  plaintiff  does 
is,  to  claim  the  premises  as  landlord  :  Figgis  v.  Hickey  (&).» 
[PiGOT,  C  B.  In  all  those  cases  was  not  there  a  plurality  of 
persons  named  in  the  body?] — Not  in  Bell  v.  Beatty.  See  section 
55  of  Landlord  and  Tenant  Act,  23  &  24  Ftc,  c.  154. 


M^Mahon. 

There  is  a  great  distinction  between  an  ejectment  on  the  title 
and  one  for  non-payment  of  rent.  Ejectment  for  non-paymeot 
of  rent  is  always  for  breach  of  contract.  According  to  the  fonns 
in  the  Common  Law  Procedure  Act  in  the  latter  case,  the  plunt 
alleges  that  the  defendants  hold  the  lands  as  tenants  to  the  plsin- 
tifis,  not  as  tenants  to  the  plaintiffs  or  some  or  one  of  them, 
as  the  title  is  alleged  in  case  of  ejectment  on  title.  The  Land- 
lord and  Tenant  Act  is  not  in  conflict  with  the  Common  Law 
Procedure  Act,  as  to  pleading.  It  only  altered  the  modes  of 
service.  Nobody  is  to  be  served  except  the  person  in  posseiiioD 
as  tenant,  under  section  55. — [Fitzgebald,  B.  The  form  for 
which  Mr.  Gamble  contends  is  a  very  usual  one.  The  rale  on 
the  demurrer  in  Murphy  v.  Carey  is  not  reported.]  —  No ;  bot 
the  record  will  show  that  the  Court  upheld  the  defence. — [The 
record  having  been  sent  for,  this  appeared  to  be  the  case.* 


Gamble^  in  reply. 

The  margin  says  ''all  other  persons."    These  are  the  penoss 

(a)  3  Ir.  Com.  Law  Rep.  226.  {b)  7  Lr.  Jiir.»  N.  8.  IGa 

*  S«e  not€  to  this  case,  odfimem. 
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hold,"  amounts   to   an   individual  denial   that    any  one  of  them 

holds. — [PiQOT,    G.   B.      How  can  you  say  that  a  defence  that 

A  B  does  not  hold  with  others  amounts  to  a  traverse  that  none 

of  them  hold? — Fitzgbbald,  B.     Your  argument  comes  to  this, 

that  the  defendant  must  traverse  something  which  is  not  alleged.] — 

The  day  before  the  defence  is  filed   the  defendant  may  assign ; 

and  then  the  plaintiff  loses  his  action. — [Pioot,  C.  B.     In  such 

a  ease,  I  would  at  once  amend. — Fitzgerald,  B.     The  Common 

Law  Procedure  Act   never   intended  to  dispense   with  the  party 

finding  out  what  his  own  case  was ;  it  only  deals  with  the  stating  it]. 

PiGOT,  C.  B. 

The  only  difference  between  the  present  case  and  that  of  Murphy 
V.  Carey  is,  that  in  Murphy  v.  Carey  the  writ  alleged  '*  that  the 
"defendants  held  all  that  and  those,"  (&c.,  "as  tenants  from  year  to 
^*  year  to  tho  plaintiffs,  at  the  yearly  rent,"  &c.,  '*  that  the  sum  of 
** £ —  is  due,"  &c.,  "therefore  the  plaintiffs  pray  judgment  against 
"  the  said  defendants  to  recover  the  possession  of  said  lands,"  &c. 
The  writ  was  directed  to  certain  persons  named,  "  and  to  all  persons 
concerned."  Those  persons  named  were  made  parties  to  the  writ, 
by  its  informing  them  4hat  they  were  summoned  to  answer  the 
complaint  of  the  plaintiffs.  In  the  case  before  us,  the  writ  of 
summons  and  plaint  alleges  that  the  defendant^  named  as  such, 
holds  the  lands  <u  tenant  to  the  plaintiff  under  a  lease.  The  person 
so  named  as  defendant  took  defence,  and  traversed  the  allegation  of 
his  tenancy,  by  saying  that  he  '^  does  not  hold  the  premises  in  the 
plaint  mentioned  as  tenant  to  the  plaintiff  as  alleged."  The  defence 
is  silent  as  to  the  persons.  Mr.  Gamble  contends  that  the  defence 
should  not  only  traverse  the  tenancy  of  the  defendant,  which  t> 
alleged,  but  state  also  that  there  is  not  a  tenancy  in  other  persons, 
which  is  not  alleged.  Murphy  v.  Carey ,  in  the  decision  of  the 
Court  upon  the  demurrer,  is  direct  authority  against  this  argument. 

The  landlord,  in  such  an  ejectment  as  this,  is  obliged  to  prove  the 

tenancy  which  he  has  alleged.    And  he  may  be  obliged  to  prove  this 

tenancy,  not  only  against  the  persons  named  in  the  writ,  but  against 
VOL.  17  83  L 
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\^    ^    ,.'/     traversing  the  allegation  of  tenancy.     Those  who  are  named  in  the 
hodj  of  the  writ  are  so  named  as  defendants.     Bat  the  writ  is  also 
m'blaike.    directed  to  "  all  persons  concerned,"  in  order  to  apprise  them  also 
of  the  fact  that  proceedings  are  taken  to  recover  possession  of  the 
lands,  and  of  the  ground  on  which  it  is  sought  so  to  recover  them. 
That  is  the  object  of  the  statute.     It  does  not  mean  that  a  man  who 
describes  the  tenancy  as  existing  between  himself  and  A  B  and 
C  D,  and  who  directs  the  writ  to  A  B  and  C  D,  and  ''all  persooB 
concerned/'  intends  to  describe  the  tenancy  as  subsisting  between 
himself  and  A  B  and  ^C  D,  and  persons  not  named.     The  defence 
here  says,  that  the  defendant  does  not  hold  as  alleged.     It  traverses 
a   material   allegation    of   the    plaint.     The    objection    cannot  be 
sustained,  that  it  ought  to  have  traversed  what  has  not  been  alleged. 
The  same  traverse  must  have  been  made  by  any  person  who,  being 
served,  or  being  permitted  to  defend,  should  put  in  a  defence  to  the 
uction  on  the  ground  of  a  denial  of  tenancy.     As  to  the  difficulty  of 
finding  i)ut  the  representatives  of  a  tenant,  undoubtedly  there  are 
difficulties  in  determining,  in  certain  cases,  who  are  the  persons 
between  whom  and    the   plaintiffs   the   relation   of    landlord  and 
tenant  subsists.    That  difficulty,  and  a  risk  of  failure,  always  ex- 
isted in  every  action  of  covenant  for  rent  against  a  person  sued  as 
assignee  of  the  lessee.     All  persons  acquainted  with  proceedings  at 
Nisi  Prius  know  how  serious  such  difficulties  from  time  to  time 
were   before   the   late  Acts,  which  have  so  largely  extended  the 
former  amendment.      The  difficulties  suggested  in  this  argument 
would  be  readily  removed  by  any  Judge,  exercising  the  power  of 
amendment  now  given  to  him,  if  he  were  satisfied  that  no  injustice 
would  be  done,  and  that  the  amendment  would  aid  the  determining 
of  the  real  controversy  between  the  parties. 

Fitzgerald,  Hdghes,  and  Deasy,  BB.,  concurred. 

Motion  refused. 

MURPHY  p.  CAREY  and  Others. 

The  Reporter  has  obtained  from  the  officers  of  the  Court  the  following  abstract 
of  the  pleadings  in  this  case.    The  plaint  alleged  "  That  the  defendants  bdd 
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all  tbat  and  those,"  &c,  "  as  tenants  from  year  to  year  to  the  pUdntifis,  at  the    H.  T.  1862. 
yearly  rent  of,"  ftc.,  "  and  that  the  sum  of,"  &c.,  "is  now  due,  therefore  the 
plain tiffir  pray  judgment  against  the  said  defendants  to  recover  possession  of  said 
lands/'  &C. 

Cmmingham,  one  of  the  defendants,  pleaded : — *'  That  he,  together  with  the 
other  defendants  in  this  suit,  does  not  hold  the  lands  in  plaint  mentioned,  in 
maimer  and  form  as  therein  alleged."  Plaintifis  obtained  leave  to  traverse, 
take  issue  and  demur. — [See  the  motion  reported  12  /r.  Com.  Law  Rep., 
App.  ix.] 

The  following  points  were  noted  for  argument : —First ;  because  the  said 
defendant  admits  that  the  said  lands  were  held  under  the  said  plaintiffs,  from  year 
to  year,  at  the  yearly  rent  in  the  plaint  mentioned ;  and  that  said  defendant  him- 
self holds  of  said  tenancy.  Secondly ;  because  said  defendant  does  not  state  or 
allege  that  said  rent  did  not  accrue  in  point  of  fact  to  the  plaintiffs  under  said 
yearly  tenancy,  or  allege  or  show  that  same  has  been  paid  to  the  plaintiffs  by  the 
defendant  himself,  either  alone  or  jointly  with  the  other  persons  who  hold  said 
lands,  at  such  yearly  rent  aforesaid,  as  such  yearly  tenants.  Thirdly ;  because 
said  defence  does  not  show  or  allege  that  the  rent  claimed  by  the  plaintiff  has 
been  in  any  manner  discharged  or  satisfied ;  but,  on  the  contrary,  admits  rent  due, 
and  possession  of  the  lands.  Fourthly ;  because  said  defence  is  not  in  confonnity 
with  16  &  17  Vic.,  c  175. 

On  the  29th  of  Januaiy  1862,  the  Court,  on  argument,  over-ruled  the  de- 
murrer. 

Judgment  Roll,  Hil  1862,  No,  130. 
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H.  V.  1866. 

Queen'g  Bench 


HORNSBY  AppeUani;  CONSIDINB  Respondent^ 

3%  22,  29.  ^ 

The  S.  Nayi-  This  was  an  appeal  from  a  decision  of  the  Magistrates  of  the  ooantj 
gation  Act,  2 

and  3  Ftc,  c.  of  Tipperarj,  in  the  form  of  a  special  case  stated  for  this  Court. 
61,  sec  58,  im- 
poses a  penalty  The  special  case  contained  the  following  statements: — At  a  Pettj 

who  ^ould       Sessions  holden  in  and  for  the  Petty  Sessions  district  of  Killaloe  in 

\>otU   'm  tht  ^^®  county  of  Clare,  on  the  22nd  day  of  December  1864,  be£>re  o*, 

biS^  t^"    *°f  ^^®  undersigned  Justices,  acting  in  and  for  the  said  county  in  the 
Dauasc,  gTavei, 

or  other  matter  Petty  Sessions  district  aforesaid,  one  Michael  Considine  was  charged 
or  things  so  as  ' 

to  interrupt  or  in  and  by  a  certain  summons,  at  the  suit  of  the  appellant,  as  fol- 

obstnict    the 

free  passage  of  lows : — viz.,  "  For  that  he,  with  others,  on  the  26th  day  of  Octoher 

water  through 

the    same,   or  "  1 864,  erected   in  the  river  Shannon,  at  or  near  Ballina,  in  the 

the  navigation 

thereof.  "  county  of  Tipperary,  certain  matters  or  things,  that  is  to  say, 

^e/</,^that  (( certain  frames,  anchors,  and  nyts  in  the  said  river,  contrary  to 
C,  having  '  ' 

placed  nets  at>  « the  statute.''    And  the  said  parties  being  then  respectively  present, 
tached  to  mo-  \ 

vable  frames  in  the  complaint  was  duly  heard  before  us,  and  upon  such  hearing  we 

the    S.  for 

eatching  eels,  ordered  as  follows — "  Dismissed,  with  five  shillings  costs.*'    At  the 

was  not  liable 

to    conviction  hearing  of  the  said  complaint,  the  complainant  relied  upon  the  AcU 

tion.  of  5  &  6  H^.  4,  c.  67,  and  2  &  3  Ftc,  c.  61  ;  and  it  was  contended 

The  same     qq  ^y^^  ^^si  of  complainant  that,  by  section  36  of  the  said  last  Act,  it 
Act,   sec,  38,  ^  ^  '    -^ 

imposes  a  pe-  ^gg  enacted  and  declared  that  the  river  Shannon  was,  and  for  ever 
nalty  on  mak*  ^ 

ing,  &c.,  any  thereafter  should  be,  to  all  intents  and  purposes,  a  public  navigable 
weir,    dam, 

watercourse,      river,  and  that  all  the  Queen's  liege  subjects  might  have  and  law- 
or  other  mat- 
ter  or    thing  fully  enjoy  their  free  passage  in  and  along,  through  and  upon  said 

or    any    weir  river  Shannon,  with  barges,  lighters,  and  other  vessels ;  and  also  all 

waters^of  the  necessary  and  convenient  liberties  for  navigating  the  same,  witboul 

dudn^  into"it  ^®*»  hindrance  or  obstruction  whatever,  on  paying  such  rates,  tolls  and 

other    waters, 

&c.,  which,  in  the  optnton  of  the  Commissioners  of  Public  Works,  may  prove  in- 
jurious to  the  navigation  thereof,  or  to  the  drainage,  ~&c. 

Held  (Hates,  J.,  dissefitiente)'-Th&t  in  order  to  enable  Justices  to  convict  under 
this  section,  the  Commissioners  should  first  determine  the  act  complained  of  was 
productive  of  such  injury. 

'^  Coram  O'fiaiBM,  Hates,  and  Fxtzgbbajld,  JJ. 
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duties  as  were  by  the  said  Act  appointed  to  be  paid,  and  complying  H.  V.  1865. 

Queen*8  Bench 

with  the  rales,  orders,  regulations  and  bye-laws  as  should  be  made  by     "*— n. 

HORNSBT 

the  said  Commissioners  under  the  provisions  of  said  Act,  and  under  ^ 

certain  other  provisions  which  do  not  apply  to  this  case.  considine. 

That  by  section  37  the  care  and  conservancy  of  the  said  river 
were  vested  exclusively  in  the  said  Commissioners  for  the  execution 
of  said  Act.     By  section  38  it  shall  not  be  lawful  for  any  person 
whomsoever,  from  and  after  the  passing  of  the  said  Act,  to  make, 
erect,  alter,  raise,  or  enlarge  any  weir,  dam,  watercourse,  or  other 
matter  or  thing  in  the  said  river  Shannon,  or  in  any  of  the  rivers 
aforesaid,  within  the  limits  which  shall  be  defined  as  thereinafter 
directed,  or  to  divert  the  waters  of  any  of  the  said  rivers,  or  to 
introduce  into  the  same  respectively  any  other  waters  or  drainage 
which,  in  the  opinion  of  the  said  Commissioners,  may  prove  in- 
jurious to  navigation  thereof,  or  to  the  drainage  to  be  effected  under 
the  said  Act ;  or  to  fish  upon  or  from  any  of  the  weirs  or  dams,  or 
other  works,  which  should  be  erected  by  the  said  Commissioners, 
without  the  consent   of  the   said    Commissioners;    which  consent 
should  be  signified  as  therein.    And  any  person  who  should  ofiTend 
against  any  of  the  provisions  aforesaid,  and  miglit  be  convicted 
thereof  before  any  Justice  or  Justices  of  the  Peace  where  f^uch  offence 
should  be  committed,  by  the  oath  of  one  or  more  credible  witnesses, 
should,  for  each  such  offence,  be  fined  by  such  Justice  or  Justices  in 
a  sum  not  exceeding  £10.   It  was  further  contended  that,  according 
to  the  true  construction  of  the  said  38th  section,  the  Commissioners 
were  the  proper  persons  to  form  an  opinion  as  to  what  might  be 
injurious  to  navigation.     It  was  admitted  that  the  powers  vested  by 
that  Act  in  the  Shannon  Commissioners  are  now  vested  in   the 
Commissioners   of  Public   Works.     Evidence   was   given   for   the 
complainant  that  the  defendant  set  in  the  river,  within  the  juris- 
diction of  the  Commissioners,  two  engines  for  catching  eels,  con- 
sisting each  of  an  iron  frame  with  a  net  attached,  which  lay  on  the 
bed  of  the  river,  held  with  an  anchor ;  said  frames  were  shaped 
in  the  form  of  the  letter  D,  about  eight  feet  wide  at  the  base,  and 
five  feet  from  the  base  to  the  top  of  the  arch,  and  were  laid  with  the 
base  resting  on  the  bed  of  the  river ;  that  the  top  of  one  of  said 
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H.  y.  1 865.  engines  appeared  aboat  six  inches  over  the  water,  and  the  top  of  the 

Qtteen'»  Bench       ,  ,  .  ,     ,  n  i.   .  -r 

■—   V  ■  '*     other  was  nearly  even  with  the  surface  of  the  stream.    It  was  sworn 

^  by  P.  Ryan,  D.  Morgan,  and  W.  Molloy,  and  by  a  water-bailiff' 

CONSIDIME.  named  Enright,  in  the  employment  of  the  fishery  conservators,  and 
no  evidence  to  the  contrary  offered,  that  the  placing  of  such  engines 
was,  in  their  opinion,  an  obstruction  to  the  free  navigation  of  said 
river,  and  that  if  a  boat  descended  the  stream  and  struck  on  said 
engines,  it  would  be  in  danger  of  being  overturned.  The  witness 
Enright,  on  cross-examination,  admitted  that  the  engines  were  pat 
out  after  dark  and  taken  up  before  morning,  and  frequently  lifted 
during  the  night ;  that  said  engines  were  licensed  by  the  fishery 
conservators;  that  he  was  not  obstructed  by  said  engines,  for  be 
knew  where  they  were ;  that  he  would  not  consider  them  an  ob- 
struction in  the  middle  of  the  day,  because  he  could  see  them,  bat 
at  night  he  could  not ;  that  they  never  obstructed  him  when  he  was 
looking  for  them ;  that  there  was  no  attempt  at  concealment  by  the 
parties ;  and  that  he  had  seen  on  one  occasion  one  of  said  engines 
carried  lower  down  by  the  current.  A  document  purporting  to 
convey  the  opinion  of  the  Commissioners  of  Public  Works  was 
given  in  evidence,  and  the  signatures  proved-  by  the  complainants, 
who  also  proved  that  the  proceedings  were  instituted  by  direction  of 
the  Commissioners  ;  said  document  was  dated  at  the  ofiice  of  Public 
Works,  Dublin,  14th  of  November  1864,  and  signed  by  two  of  the 
Commissioners  of  Public  Works  in  Ireland. 

It  was  then  contended,  on  the  part  of  the  defendant,  that  the 
appellant's  case  failed,  inasmuch  as  there  was  no  sufiicient  evidence 
that  the  ofiTence  alleged  in  the  summons  was,  in  the  opinion  of  the 
Commissioners,  injurious  to  the  navigation  of  the  river  Shannon; 
inasmuch  as  the  document  relied  on  for  that  purpose  was  vsgoe 
and  unsatisfactory,  merely  stating,  in  general  terms,  that  the  placing 
of  anchors,  frames,  and  nets  may  be  injurious  to  the  navigation 
of  the  river,  and  not  going  on  to  say  that  doing  what  respondents 
did  was  injurious  to  said  navigation ;  also  that  respondent  was  not 
named  or  referred  to  in  such  document,  nor  any  place  mentioned 
therein  to  connect  said  document  with  his  case;  that  inssflatoch 
as  the  said  engines  were  placed  in  the  river  by  night  only,  and 


COMMON  LAW  REPORTS.  663 

removed  during  the  day,  they  did  not  come  within  the  operation  of  H.  V.  1865. 

.  Queen's  Bench 

the  38th  section ;  that  the  obstructions  therein  contemplated  were     i— ■'v  ■'  ■* 

i_  -  n  1  ,      ,  ,  '  HOBNSBY 

obstructions  of  a  permanent  character ;  and  the  words  "  matter  or  ^^ 

thing,"  in  said  section,  were  to  be  construed  with  reference  to  the    considine. 
antecedent  words,  "any  weir,  dam,  or   watercourse,"  and  meant 
*^ matter  or  thing"  ejusdem  generis^  that  is  to  say,  of  a  permanent 
character;   and  that  the  case  was  brought  more   to  prohibit  the 
taking  of  eels  at  Killaloe  than  because  of  any  real  obstruction  to  the 
navigation  of  the  river,  which  at  that   particular  place  is  only 
navigable  for  fishing  cots.     And  whereas,  upon  the  hearing  of  said 
complaint,  three  of  us  were  of  opinion  that,  reading  the  38th  and 
40th  sections  together,  a  movable  net  or  anchor  was  not  contem- 
plated in  the  words  "  matter  or  thing,"  but  rather  every  object 
ivhich  may  be  permanently  erected,  or  heavy  obstacles  which  may 
be  thrown  into  the  river  to  impede  the  navigation ;   that  a  frame 
net,  which  was  proved  to  be  constantly  removed,  could  not  be,  nor 
was,  any  impediment  to  the  navigation.     That,  in  the  same  manner, 
an  anchor  which  was  proved  to  be  constantly  removed  could  not  be 
any  impediment  to  the  navigation,  it  having  been  shown,  moreover, 
that  the  part  of  the  river  in  which  the  net  and  anchor  were  placed 
was  below  the  weir  wall,  and  in  the  rapids,  where  it  is  impossible 
that  large  boats  could  either  arrive  or  be  navigated.     And  further, 
that  the  opinion  of  the  Commissioners  was  not  contemplated  by  the 
Act  as  referring  to  a  constantly  removed  net  or  anchor.     And  two 
of  said  Justices  being  of  a  contrary  opinion,  the  majority  gave 
judgment  against  the  appellant  as  aforesaid — Dated  this  14th  of 
November  1864. 

Edward  Hornsby,  secretary  to  the  Commissioners  of  Public 
Works,  submits  that  the  above  decision  was  erroneous,  for  the 
following  reasons  : — First ;  because  the  erecting  any  "  matter  or 
thing,"  such  as  the  frames  and  anchor  in  the  case  mentioned,  con- 
stituted an  offence  against  the  provisions  of  the  38th  section  of 
2  &  3  Vie.,  c.  61,  although  it  should  not  be  proved  that  such 
erection,  in  the  opinion  of  the  Commissioners,  might  be  injurious 
to  the  navigation  of  the  said  river.  Secondly  ;  because,  if  it  should 
be  considered  necessary  to  show  that  such  erection  might  be  in- 
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H.  V.  1865.  jurious  to  the  navigation  of  the  said  river,  in  the  opinion  of  the 

< V — "     Commissioners,    that    point    was  conclusively  established   by  the 

opinion  of  the  Commissioners  given  in  evidence.    Thirdly  ;  because 

CON8ID1NE.    the  said  frames  and  anchors  were  not  exempted  from  the  operation 
of  the  above  provision  of  the  Act,  though  the  evidence  may  have 
shown  that  they  were  movable,  or  in  fact  moved  from  time  to  time. 
There  was  another  appeal  from  i^decison  of  the  same  Justices, 
between  the  same  parties,  on  a  summons  under  the  58th  section  of 
the  2  &  3  Fic,  c.  61.     The  special  case  stated  a  summons,  for  that 
the  said  Michael  Considine,'With  others,  on  the  28th  of  October 
1864,  did,  without   the  consent  of  the  Commissioners  of  Poblie 
Works  in  Ireland,  deposit  in  the  river  Shannon,  at  Ballina,  in  the 
county  of  Tipperary,   certain   matters  or  things,  that  is  to  say, 
certain   frames,   anchors,  and   nets,  for  the  taking  of  eels,  so  as 
to  obstruct  the  navigation  of  said  river,  contrary  to  the  statute. 
This  case  also  was  dismissed  by  the  Justices.    The  58th  section 
relied  on  by  the  complainant,  is  as  follows  : — *'  That,  if  any  person 
"shall  throw  or  deposit  any  ballast,  gravel,  or  other  matter  or  thin^, 
"  so  as  to  interrupt  or  obstruct  the  free  passage  of  water  through 
"  same,  or  the  navigation  thereof,  into  or  in  the  said  river,  or  any  of 
'*  the  cuts,  sluices,  or  canals  aforesaid,  or  any  of  the  rivers  aforesaid, 
"  which  shall  have  been  improved  6y  the  Commissioners  under  this 
"  Act,  or  shall,  without  the  consent  of  the  said  Commissioners,  lay 
.  "  any  ballast,  gravel,  stones,  dirt,  rubbish,  lime,  timbers  or  claj,  on 
*^  any  of  the  banks,  locks,  or  tramways  of  any  of  the  rivers  aforesaid, 
**  or  maliciously  open  any  lock,  &c.,  as  therein,  every  such  person, 
**  being  convicted  thereof  before  any  Justice  or  JuMices  of  the 
**  Peace,  shall  be  fined  by  such  Justice  or  Justices  a  sum  not 
"  exceeding  £5.*'     Stating  evidence,  as  in  the  first  case,  the  special 
case  proceeds: — ^It  was  contended,  for  the  respondent,  that  the 
obstructions  in  said   section  contemplated  were  obstructions  of  a 
permanent  character;  that  the  words  "other  matter  or  thing"  meant 
ballast,  gravel,  or  other  matter  or  thing  ejusdem  generis;  also^  tbat 
the  next  succeeding  section  (59)  showed  that  that  was  the  troo 
meaning  of  the  words,  inasmuch  as  it  made  provision  that,  if  anj 
nuisance  or  impediment  to  the  navigation  aforesaid  should  be  con- 
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tinnedy  or  should  not  be  abated,  removed,  or  discontinued,  within  H.  V.  1865. 

seven  days  after  notice  in  writing,  signed  by  the  said  Comqaissioners    y^      -    - 

(or  as  therein),  it  should  be  lawful  for  the  Justice  or  Justices  afore- 

said  to  impose  the  penalty  therein :  that  the  weir  walls  maintained    considire. 

by  the  Commissioners  at  Killaloe  and  Castleconnell  were  substantial 

obstructions  to  navigation.    The  findings  were  the  same  under  the 

58th  as  under  the  38th  section.     The  appellant's  points  were,  first, 

that  frames  and  anchors,  proved  to  be  deposited  in  the  river,  and 

impeding  the  navigation  thereof,  fell  within  the  section,   though   ' 

movable,  and  not  permanent  structures ;  secondly,  that  said  frames, 

&C.,  were  not  exempted  merely  because  the  part  of  the  river  where 

they  were  deposited  might  not  be  navigated  by  boats  of  a  large  size ; 

thirdly,  that  the  certificate  of  the  said  Commissioners  established 

conclusively  that  the  said  frames  and  anchors  might  be  obstructions 

to  the  navigation  of  the  said  river. 

Map^  for  the  appellant. 

There  is  no  finding  by  the  Magistrates  that  those  engines  were 
not  an  obstruction  to  navigation. — [O'Brien,  J.  Does  it  appear 
that  no  boats  ever  went  there  ?] — No ;  but  the  whole  river  Shannon 
ia  navigable  by  law  :  2  &  3  Fic.,  c.  61,  s.  36.  Though  this  engine 
is  not  fixed  into  the  soil  by  poles,  it  is  fastened  by  an  anchor ;  and 
the  Commissioners  have  given  it  as  their  opinion  that  it  was  inju- 
rioua^o  navigation.  The  putting  it  out  by  night  only  aggravates 
the  offence,  as  then  it  could  not  be  seen;  while  in  a  navigable 
river  the  subject  is  entitled  to  free  navigation  at  all  times;  and 
small  boAts  are  entitled  to  protection  as  well  as  large.  As  to  the 
second  case,  those  things  are  clearly  within  the  58th  section. 
There  the  word  is  "deposit."  If  this  decision  of  the  Magistrates 
be  good,  the  river  may  be  covered  with  these  frames,  if  they  are 
only  movable.  Under  the  Summary  Jurisdiction  Act  the  Court 
may  deal  with  this  matter  as  they  see  fit.  ^ 

James  Murphy  and  C  R,  Barry ^  for  the  respondents. 

a 

It  is  no  argument  to  say  that  those  frames  may  be  multiplied, 

and  there  would  be  an  obstruction.    This  would  make  all  weirs 
VOL.  17*  84  L 
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EL  V.  1665.  an  obstruction.    There  is  no  navigation  found  by  the  Magistrates. 
\T^  — [Fitzgerald,  J.    It  was  not  necessary.    The  Commissionen 

^     are  to  keep   the  river  clear  for  navigation.] — ^If  this  case  was 
CONSIDIRB.    brought  forward  bona  Jide  to  remove  an  obstruction  to  the  navi- 
gation, my  case  would  be  gone. — [Hatss,  J.    We  have  nothing  to 
do  with  the  bonajides  of  the  Commissioners.] — The  words  "other 
matter  or  thing "  must  mean  efusdem  generis  with  the  preceding 

■ 

words  of  the  section.  If  the  appellants  are  right,  moorings  would 
be  an  obstruction  to  navigation. — [Hates,  J.  There  are  different 
ways  of  using  a  river — using  it  as  a  highway,  and  using  it  for 
fishing  purposes.  Now,  the  first  use  is  preferred  in  this  section; 
therefore  your  objection  does  not  apply ^^—Fitzgeeald,  J.  Per- 
manent moorings  would  be  injurious  to  navigation.] — In  the  58th 
section  "matter  or  thing"  must  mean  of  permanent  character. 
The  question  must  be  whether,  in  point  of  fact,  the  object  is 
an  obstruction  to  navigation  ;  yet  there  is  no  finding  by  the 
Magistrates  here  on  this  point.  The  Court  cannot  go  beyond 
their  finding.  Section  58  would  be  quite  unnecessary  if  the 
words  **  matter,"  &c.,  contemplated  every  object  that  could  be 
put  into  the  river.  It  is  sought  to  give  a  greater  right  here 
than  if  the  river  was  navigable  by  Common  Law. — [O'Beibb,  J. 
Under  the  58th  section  the  Commissioners  have  no  authority 
to  determine  in  the  matter ;  it  must  be  found  by  the  Magistrates.]— 
Yes,  like  a  jury  :  The  Queen  v.  Setts  (o).  There,  Lord  Campbell 
says : — "  The  true  question  is,  whether  a  damage  accrues  to  the 
'*  navigation  in  the  particular  locality ;  and  that  is  a  question  for 
"  a  jury.  In  this  Fateson,  J.,  and  Erie,  C.  J.,  concurred.  Th 
King  v.  Russell  {h)  went  still  further  on  this  point.  The  dedaon 
of  the  Magistrates,  that  no  one  ever  found  any  obstruction  from 
these  things,  is  decisive  on  the  point  of  the  obstruction.  Tet  there 
is  always  evidence  given  in  similar  cases  of  some  obstruction  from 
the  nuisance  complained  of. 

The  arguments  were  resumed  in  Easter  Vacation. 

The  Attorney 'Genercd^  in  reply. 

If  it  be  decided  that  the  placing  of^  these    movable  engioes 

(a)  16  Q.  B.  1022.  (6)  6  B.  &  C  d€6. 
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is  legal,  the  Shannon  will  be  studded  with  them.    Each  owner  will  ^*  ^*  1865. 

QHeen'i  Bench 
say,   '•my  engine  is  a  small  matter."     There  is  no  finding  that     ^— v ' 

HOBNSBY 

this  is  not  an  obstruction  to  the  navigation.     It  is  not  necessary,  ^^ 

under  the  first  clause  of  the  38th  section,  to  prove  that  the  matter    considine. 
in   question   is   injurious   to   navigation.     The   act   of  increasing 
the  quantity  of  water  might  impede  navigation,  by  increasing  the 
current,  and  might  impede  the  drainage.    As  to  the  38th  section, 
might  a  person  put  down  a  pole  with  stakes,  and  remove  it  at  the 
end  of  a  week,  and  escape  all  penalties,  because  this  section  refers 
to  deposits  of  a  permanent  character?      The   Magistrates  do  not 
say  that  this  is  not  an  obstruction ;  only  that  it  would  not  interfere 
with  large  boats.      The  case  of  The  King  v.  Eussell{a)  is  sub- 
stantially affirmed  by  Boe  v.  Tindall  (b).  In  The  Queen  v.  Betis  (c) 
it  was  held  that  finding  of  no  nuisance  to  navigation  was  equi- 
valent to  a  verdict  of  not  guilty.    That  is  not  said  here.    I  admit 
they  do  not  find  that  it  is. — [Fitzgerald,  J.     But  if  in  section  38 
the  words  **  which  in  their  opinion/'  <&c.,  apply  to  the  whole  section, 
you  cannot  make  it  an  ofience  until  you  prove  their  adjudication 
on  this  particular  thing,  and  that  communicated  to  the  traverser. 
It  does  not  appear  that  this  engine  ever  was  put  down  after  the 
Commissioners  made  their  adjudication.] — But  the  respondent  would 
not  come  here  if  he  did  not  intend  to  maintain  his  right  to  put  these 
engines  down. — [O'Brien,  J.     It  is  hard  to  say  that  he  should  be 
convicted  for  doing  what  at  the  time  mentioned  might  have  been 
legal.] — My  argument  is,  that  it  is  a  specific  ofience  to  erect,  &c., 
quite  independent  of  the  subsequent  clause  about  the  opinion  of  the 
Commissioners.    If  the  Court  is  against  me  on  that  point,  I  contend 
that  I  have  the  opinion  to  show  that  the  respondent  has  done  that 
which  might  prove  injurious  to  navigation.    It  is  not  necessary  to 
prove  that  this  opinion  was  communicated  to  the  person  offending. 
As  to  the  58th  section,  the  respondent  *'  throws "  his  anchors  into 
the  river  to  fasten  his  nets. 

Fitzgerald,  J. 

There  are  before  us  now  two  cases,  though,  in  point  of  fact,  they       j^'  oo 

(a)  6  B.  &  C.  566.  (6)  6  A.  &  £.  143. 

(c)  16Q.B.  1022. 
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T.  T.  1865.  are  the  same;  they  are  appeals  from  summonses  issued  under 

<^  „^-    0     different  sections  of  the  2  &  3  Vie^  c.  61,  for  the  same  offence.    In 

^  case  No.  1,  the  summons  states  that  ^^  the  respondent,  with  others,  on 

coNSiDiNK.  *'  the  26th  of  October  1864,  erected  in  the  ri^er  Shannon,  at  or  near 
*'  Ballino,  certain  matters  or  things— 'that  is  to* say,  certain  frames, 
*'  anchors,  and  nets,  contrary  to  the  statute.'*  The  summons  in  the 
second  case  states  that  "  the  respondent,  on  the  26th  of  October 
*f  1864,  without  the  consent  of  the  Commissioners  of  Public  Works 
'*  in  Ireland,  deposited  in  the  river  Shannon,  at  or  near  Ballina,  cer- 
'*  tain  matters  or  things — that  is  to  say,  certain  frames,  anchors,  and 
'*  nets  for  the  taking  of  eels,  so  as  to  obstruct  the  navigation  of  the 
"said  river,  contrary  to  the  statute."  The  cases  came  before  the 
Justices  at  the  Petty  Sessions ;  and  the  majority,  being  of  opinion 
that  no  offence  had  been  committed,  dismissed  the  cases.  The  facta 
are  not  controverted.  The  summons  relates  to  what  are  called  nets 
for  catching  eels.  These  contrivances  consist  of  an  ordinary  eel  net, 
with  a  frame,  by  which  the  nets  were  fastened  to  the  bottom  of  the 
river.  The  alleged  obstruction  relates  to  the  mouth  of  the  net,  which 
was  constructed  of  iron.  .  It  appears,  from  the  evidence  stated  in  the 
case,  that  these  frames  were  shaped  like  the  letter  D,  about  eight 
feet  by  five,  with  the  base  in  the  bM  of  the  stream ;  that  the  top  of 
one  of  the  engines  appeared  six  inches  over  the  water,  and  that  of 
the  other  was  even  with  the  surface  of  the  stream.  It  was  sworn  by 
Ryan,  Morgan,  Moiloy,  and  a  water  bailiff  named  Enright,  that  the 
placing  of  such  engines  was,  in  their  opinion,  an  obstruction  to  the 
navigation  of  the  river.  It  was  admitted  that  these  engines  wen 
put  out  after  dark,  and  taken  up  before  morning;  and  it  farther 
sufficiently  appeared  that  no  actual  obstruction  did  take  place.  On 
the  hearing  of  the  case,  a  certificate  of  the  Commissioners  of  Fablic 
Works  was  put  in,  stating  that,  '<  in  their  opinion,  the  placing  of 
"  frames,  anchors  and  nets  in  the  river  Shannon  may  prove  injo- 
*'rious  to  navigation."  This  is  dated  the  14th  of  November  1864; 
being  nineteen  days  after  the  alleged  offence  was  committed.  The 
question  is,  whether  the  Justices  ought,  in  point  of  law,  to  have  con- 
victed  the  defendant  under  the  2  &  3  Ttc.,  c.  61  ?  That  is  an  Act 
to  improve  the  navigation  of  the  river  Shannon ;  and  the  Board  of 


c« 
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Works  were  thereby  empowered  to  construct  certain  works  in  the  T.  T.  1865. 

Queen* »  Bench 
said  river,  for  the  better  navigation  of  the  same,  and  were  further      —  -v    -^ 

HOBNSBT 

appointed  guardians  of  the  river,  and  of  thesb  works.  We  may  come  9, 

at  once  to  the  36th  section,  which  declares  that  the  river  Shannon  considine. 
^^  shall  be,  to  all  intents  and  purposes,  a  public  navigable  river,  and 
'^that  all  the  Queen's  subjects  may  have  and  lawfuUy  enjoy  their 
''free  passage  in,  along,  through,  and  upon  the  said  river  Shan- 
'*  non,  with  boats,  barge^  lighters,  and  other  vessels ;  and  also  all 
necessary  and  convenient  liberties  for  navigating  the  same,  without 
any  let,  hindrance,  or  obstruction  whatever,  on  paying  such  rates, 
*'  tolls,  and  duties  as  are  by  this  Act  appointed  to  be  paid,  and  com- 
'*  plying  with  such  rules,  orders,^regulations,  and  bye-laws  as  shall 
**  be  made  by  the  said  Commissioners,  under  the  provisions  of  this 
^  Act/*  The  37th  section  authorises  the  Commissioners,  to  whom 
these  extensive  powers  are  given,  to  define,  from  time  to  time,  what 
shall  be  cpnsidered  a  portion  of  the  river  Shannon,  for  the  purposes 
of  this  Act.  The  case  before  us  more  immediately  depends  on  the 
construction  of  the  38th  section. — [Reads  it]. 

It  was  contended  that  the  words  "  which,  in  the  opinion  of 
*'  the  said  Commissioners,  may  prove  injurious  to  the  navigation 
"  thereof,"  do  not  apply  to  the  whole  of  the  previous  part  of  the 
section,  but  only  to  the  part  immediately  before  them,  beginning 
with  the  word  "  or.'*  I  do  not  think  this  is  the  true  construction* 
The  Commissioners  are  appointed  not  only  for  carrying  out  these 
works,  but  also  for  the  care  and  conservancy  of  the  river.  I  think 
that  this  passage  should  not  be  applied  merely  to  the  words  imme- 
diately before,  but  that  it  overrides  the  whole  section.  It  is  an 
offence  to  do  any  of  these  things,  if,  in  the  opinion  of  the  Com- 
missioners, they  are  injurious  to  navigation.  It  was  conceded  that, 
if  SQch  was  the  true  construction,  it  puts  an  end  to  the  prosecution 
under  section  38,  because  the  Commissioners  had  never  expressed  or 
declared  their  opinion,  or  defined  what  matters  would  be  deemed 
injurious  to  navigation,  previous  to  th»  committing  of  the  alleged 
offence.  If  I  am  right  in  this,  it  follows  that  the  summons  No.  1  is 
untenable.  The  Justices  seem  to  have  considered  that  the  section 
was  directed  against  weirs,  dams,  watercourses,  or  other  erections  of 
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T.  T.  1 665.  a  permanent  nature,  and  that  it  did  not  apply  to  a  case  such  as  that 

Queen'i  Bench  ,     _  -.-..,. 

'»    y      ^     now  before  us.     I  think  that  they  were  right  in  that.     Also,  as  re- 

HOBN8B  T 

^^  gards  the  words  **  other  matter  or  thing,"  in  this  section,  I  think  its 

CONSIDINS.  meaning  will  be  found  on  reference  to  sections  39,  40,  and  42. 
Section  40  says,  the  Commissioners  shall,  as  soon  as  shall  be  expe- 
dient, cause  maps  or  plans  to  be  made,  **  setting  out  all  dams,  wein, 
'*  watercourses,  or  other  matters  or  things,  which  shall  then  be, 
*^or  stand,  or  be  placed  or  erected  in  t]^e  said  riFcr."  We  fiod 
here  the  same  expression,  *' other  matters  or  things,'*  which  ob- 
viously apply  only  to  matters  of  a  permanent  nature.  In  section  42 
the  words  '* other  matter  or  thing"  also  occur,  and  mean  things 
of  a  permanent  character.  There,  power  is  given  the  Commis- 
sioners to  remove,  with  the  strong  hand,  whatever  they  maj 
think  injurious  to  navigation.  The  case,  therefore,  under  sec- 
tion 38,  seems  to  me  to  fail.  Though  there  is  a  difference  of 
opinion  among  the  Members  of  the  Court  as  to  section  38,  I 
believe  we  are  all  agreed  that  the  case  fails  under  section  58. 
The  words  there  are  plain.  We  are  asked  to  decide  that  fishing 
with  an  eel  net  means  throwing  or  depositing  some  matter  or 
thing,  so  as  to  obstruct  navigation.  Section  59  gives  power  to 
the  Commissioners  to  determine  what  they  think  an  obstmction 
to  navigation. 

It  was  urged  in  argument,  on  section  58,  by  the  AUanuif' 
General,  that  a  great  public  evil  would  ensue  from  supporting 
the  decision  of  the  Justices,  as  the  Shannon  might  be  corered 
with  these  engines.  But  the  Commissioners  have  power  nnder 
this  section  to  make  bye-laws,  and,  if  they  think  this  is  a  nui- 
sance to  navigation,  forbid  it  accordingly ;  and,  if  I  am  right  in 
my  construction  of  section  38,  there  is  nothing  to  prevent  the 
Commissioners  issuing  a  general  order.  No  discretion  is  left  to 
the  Justices  under  these  sections.  If  the  case  comes  within  them, 
they  must  convict;  and  their  only  power  is  as  to  the  amoant 
of  the  penalty.  Of  course  in  such  a  case  the  ordinary  rule  ap- 
plies, that  the  language  of  the  Act  must  .be  clear  and  plain, 
in  order  to  create  this  offence.  The  CommisBioners  have  not 
brought  this  case  within  either  the  38th  or  the  58th  sections ;  nor  do 


COMMON  LAW  REPORTS.  671 

we  think  that  any  mighty  public  evil  is  likely  to  ensue  from  our  T.  T.  1865. 

Queen's  Bench 

decision.  —    y      * 

HORNSBT 

Hayes,  J.,  concurred  with  Fitzoebald,  J.,  on  the  68th,  and  v- 

dissented  as  to  the  construction  of  the  38th  section. 


COI98IDINE. 


O'Brien,  J. 

These  cases  involve  the  consideration  of  som^  of  the  sections  of 
the  Shannon  Navigation  Act  (2  &  3  Ftc,  c.  61).     I  concur  with 
my  Brethren  in  opinion  that  the  Magistrates'  order  dismissing  the 
complaint,   brought  under  the  58th  section  of  that  Act,  should  be 
affirmed.     That  section  imposes  a  penalty  not  exceeding  £6  upon 
any  person  who  should  throw  or  deposit  in  the  river  Shannon  *'  any 
**baliastf  gravel f  or  other  matter  or  thing ^  so  as  to  interrupt  or 
^*  obstruct  the  free  passage  of  water  through  the  same  or  the  navi- 
^'  gation  thereof."    The  appellant  contends  that  the  nets  or  frames 
for  taking  eels,  which  were  placed  by  the  respondent  in  the  river 
Shannon,  as  stated  in  the  case,  came  within  the  provisions  of  that 
section,  by  reason  of  the  words  "or  other  matter  or  thing;"  and 
that,  accordingly,  the  respondent  should  have  been  convicted  by  the 
Magistrates.     We  think,  however,  that  the  nets  or  frames  in  ques- 
tion were  not  within  that  section;    and   that  the   words  ^^ other 
matter  or  thing**  should  be  construed  with  reference  to  the  pre- 
ceding words  ^^ ballast*'  and  ^^ gravel/*  as  denoting  things  ejusdem 
generis  with  ballast  or  gravel ;  and  that  they  were  not  intended  to 
include  such  matters  as  those  nets  or  frames  which  were  not  fixed, 
but  movable,  and  which  appear  upon  the  evidence  to  have  been 
laid  down  only  during  the  night  and  removed  before  morning. 
The  provisions  of  that  section  were,  in  our  opinion,  directed  against 
obetructions  of  a  more  permanent  character. 

With  respect  to  the  dismissal  of  the  complaint  under  the  38th 
section,  I  concur  in  opinion  with  my  Brother  Fitzgerald,  that 
the  Magistrates'  order,  dismissing  that  complaint,  should  also  be 
affirmed.  The  38th  section  makes  it  unlawful  for  ai^y  person  "to 
«  make  or  erects  alter,  raise,  or  enlarge  any  weir,  dam,  watercourse, 
"  or  other  matter  or  thing  in  the  river  Shannon,"  or  other  rivers 
therein  mentioned ;  or  to  divert  the  waters  of  any  of  said  rivers, 
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T.  T.  1865.  or  to  introduce  into  the  same  respectively  any  other  waters  or 

^■^ly-  ■>     drainage  "  which^  in  the  opinion  of  the  said  Commissioners,  mc^ 

prove  injurious  to  the  navigation  thereof  or  to  the  drainage^  &c. 

Ira 

coNsiDiirE.    One  of  the  grounds  upon  which   the   Magistrates  ^dismissed  this 
complaint  was  similar  to  that  on  which  they  decided  the  other— 
namely,  that  the  nets  or  frames  in  question  did  not  come  within  the 
words  "  other  matter  or  thing  "  in  that  38th  section.    If  this  was 
the  only  objection  to  the  complaint,  I  should  hold,  with  my  Brother 
-    Fitzgerald,  that  the  Magistrates  were  right  in  dismissing  it ;  but  I 
am  further  of  opinion  that,  on  the  true  construction  of  that  section, 
the  words  referring  to  the  opinion  of  the  Commissioners  relate  not 
merely  to  the  other  waters  or  drainage  (the  introduction  of  which 
was  prohibited),  but  govern  the  entire  of  the  preceding  part  of  the 
section;   and  that,  accordingly,  in  order  to  warrant  a  conviction 
under  that  section,  for  making  or  erecting,  &c,  any  "weir,  damy 
watercourse^   or  other  matter  or  thing"  it  is  requisite  that  the 
Commissioners  should  have  expressed  their  opinion  that  the  par' 
ticular  "  weir,  dam,  watercourse,  or  other  matter  or  thing "  oozn- 
plained  of  might  prove  injurious  to  the  navigation  of  the  Shannon 
or  other  rivers,  or  to  the  drainage  thereof.    According  to  the 
express  terms  of  the  58th  section,  in  order  to  warrant  a  conviction 
under  it  for  throwing  or  depositing  ^'  any  baUastj  gravely  or  other 
matter  or  thing"  it  is  requisite  to  show  that  the  act  complained 
of  would  '*  internet  or  obstruct  the  free  passage  of  water  through 
the  river,  or  the  navigation  thereof."   It  would,  therefore,  be  for  the 
Magistrates  to  decide  on  the  evidence  whether  the  act  complained 
of  would  have  that  effect,  and  if  they  did  not  think  it  would,  they 
should  dismiss  the  complaint.    But  if  we  adopt  the  appeUant's  con- 
struction of  the  38th  section,  and  hold  that  the  words  referring  to 
the  opinion  of  the  Commissioners  do  not  govern  the  entire  of  the 
preceding  part  of  the  section,  the  result  would  be  that  a  psrty 
would   be  liable  to  be  convicted  under  that  section,  though  the 
act  done  by  him  may  have  been  of  a  most  trifling  character,  and 
productive  of  no  injury  or  obstruction  whatever  to  the  navigation  or 
drainage.    It  is  also  to  be  observed,  that  the  power  of  sanunoning 
a  party  for  an  alleged  offence  under  that  section  is  not  confioed 
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to  the  Commissioners,  but  that  the  prosecution  may  be  instituted  by  T.  T.  1865. 

Queen's  Bench 
any  person.    And  I  cannot  think  that,  under  these  circumstances,     ^— — ^ 

it  was  the  intention  of  the  Legislature  that  a  party  should  incur  ^^ 

the  penalties  of  that  section,  except  the  act  complained  of  was  one  considine. 
which,  in  the  opinion  of  the  Commissioners,  might  be  injurious 
to  the  navigation  or  drainage.  I  think,  on  the  contrary,  that 
according  to  the  true  construction  of  that  section,  it  would  be 
for  the  Commissioners,  in  the  first  instance,  to  determine  whether 
the  act  complained  of  was  one  which  might  be  productive  of 
such  injury.  And  if  it  was  shown  that  they  were  of  opinion  that 
it  was,  then  their  opinion  should  be  conclusive  on  that  question, 
and  it  would  be  for  the  Magistrates  to  decide  whether  the  act 
complained  of  came  within  the  prohibitory  terms  of  that  section, 
and  was  done  by  the  party  summoned  before  them.  If  this  be  the 
true  construction  of  the  38th  section,  I  am  further  of  opinion  that 
the  document  produced  before  the  Magistrates  in  this  case,  and 
relied  on  by  the  appellant  as  the  expression  of  the  Commissioners' 
opinion,  would  not  be  sufficient  to  warrant  a  conviction.  It  states 
in  general  terms  their  opinion,  '^  That  the  placing  of  frames, 
^'anchors,  and  nets  in  the  the  river  Shannon  may  prove  injurious 
^to  the  navigation  of  the  river,"  without  at  all  referring  to  the 
particular  frames  or  nets  complained  of.  Frames  and  nets  may 
differ  materially  in  size  and  form;  and  their  effect  on  the  navi- 
gation would  also  depend  on  the  locality  in  which  they  are  placed ; 
but  that  document  affords  no  means  of  ascertaining  whether  the 
particular  frames  and  nets  in  question  may  not  be  of  such  a 
description  as  to  produce  no  injury  whatever  to  the  navigation. 

On  these  grounds  I  think  that  in  both  the  cases  before  us  the 
Magistrates'  orders  should  be  affirmed,  and  that  the  appellant  should 
pay  the  eosts  of  the  appeals. 


VOL.  17  85  L 
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T.  T.  1865. 

Qiuen'g  Btnek 


In  re  LAURENCE   MOYLAN,* 

2^    3j^  a  prisoner  in  the  Fonr-co«rta  Marsha]8ea.f 

June  8. 

M.  having  ob-  This  case  came  before  the  Court  on  argument  on  the  return  io 
tainedawritof  ^ 

habeas  eorpuSf  a  writ  of  habeas   corpus.     The    writ   was   directed  to  the  Mar- 
directed  to  the 

Marshal  of  the  shal  of  the  Four-courts  Marshalsea,  and  the  High    Sheriff  of  the 
ManhaUea, 
and  to  the  She-  city  of  Dublin.    It  appeared,  from  the  returns  now  made  bj  these 

Marshal 're-    officers   respectively,  that  the   prisoner   had   been  arrested  on  the 

bad    been         ^^^^  ^^  February,  under  a  warrant  from  the  High  Sheriff  of  the 

him  nnd^^  ^^^^  ^^  Dublin,  in  execution  of  a  writ  of  ea.  sa*^  issued  at  the 

bv*th^  Shoriff  ^^^^  ^^  ^*  ^''^*"»  against  the  prisoner ;  that  the  prisoner  had  been 

ofD.,andhad  delivered  into  the  custody  of  the  Marshal,  by  the  Sheriff,  on  the 
been     in    his  ^ 

cQstody  since;  said  day;  that  the  Marshal  had  retained  him  in  his  manual  cus* 

that  while  in 

each  custody  a  tody   ever   since,  as  Marshal  of  the  Four-courts.     While  he  was 

Judge   of  the 

Bankmptcy       80  in  custody,  the  Court  of  Bankruptcy  and  Insolvency  proceeded 

Court  had  ro-  ^   '^^^   ^^®   petition  of  one   Doyle ;  Moylan   being  an  opposing 

Snction  o/^mI  ^^'^^^^^  ^^  Doyle's,  it  became  necessary  to  examine  said  Mojlan 

that  ^  CoMt'^  *°  person   before  the  said  Court.     That,  at  the  insUnce  of  the 

tiiat   he    vras  prisoner's,  brother,  an  order  was  made  by  Judge  Berwick  for  the 
brought  up  on  '^  ^  o 

two  occasions,  Marshal  to  bring  the   prisoner  up  before  the  said  Court  on  the 

in  the    Mxr- 

shal's  custody,  29th  of  March' 1865,  in  order  to  his  being  examined  as  a  witneas 

without    the 

knowledge   or  in  the  said  matter.     This  order  the  Marshal  obeyed ;  but  the  mitter 

consent  of  the 

Sheriff,    and     not  being  gone  into  that  day,  the  witnesses  were  ordered  to  attend 

■ 

^ughf^ack  ^ho  next^ay.     That  the  Marshal  again  attended  with  the  prisoner; 
^alMa.    On'  ^^^  when  his  examination  was  over,  he  again  brought  him  back 

the  second  oc-  ^^  ^j^^  Marshalsea.     That  the  removal  of  the  prisoner  on  each  of 
casion  M.  re-  '^ 

fused  to  return  those  occasions  was  without  the  knowledge,  authority,  or  consent  of 

with  the  Mar-  '' 

shal,  but  was  the  High  Sheriff.     That,  on  the  19th  and  22nd  of  April,  and  2nd  of 

compelled    to 

do  so. 

Beld,  that  those  facts  did  not  constitute  an  escape,  and  that,  accordingly,  he  was 
itill  in  the  lawful  custody  of  the  MarshaL 

*  See  this  case  reported  in  the  Exchequer,  infra. 
t  Before  the  Full  Court. 


t« 


u 
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Maj,  the  prisoner  had  been  brought  up  to  the  Court  of  Exchequer,  T.  T.  1865. 
in  obedience  to  a  writ  of  habe€U  corpus  which  the  prisoner  had     <—    y      / 
obtained  from  that  Court,  and  that  the  said  Court  adjudged  the  cus-      moylax. 
tody  and  detention  of  the  said  Laurence  Moylan  proper  and  lawfuL 
That,  on  the  2nd  of  May,  the  Marshal  delivered  another  writ  of  ca^ 
sa»  to  the  Sheriff,  commanding  him  to  arrest  and  detain  the  pri- 
soner for  the  costs  awarded  the  Marshal  in  the  Court  of  Exchequer ; 
and  on  the  3rd  of  May  the  Sheriff  duly  ordered  the  Marshal  to 
detain  the  prisoner  accordingly.     The  Sheriff  further  returned  that, 
^*  having  no  knowledge  of  the  removal  of  the  prisoner  on  the  29th 
**  and  30th  of  June,  and  immediately  after  the  return  of  the  prisoner 
^to  the  said  prison,  which  return  was  not  caused  by  any  act  of 
'*  mine,  or  the  act  of  any  one  authorised  to  act  for  me  in  that  behalf, 
and  finding  him  the  said  Laurence  Moylan  again  within  the  pre- 
cincts of  said  prison,  I  then  again  detained,   and   from  thence 
'*  hitherto,  under  and  by  virtue  of  said  writ  as  aforesaid,  and  under 
**  and  by  virtue  of  the  detainer,  as  hereinafter  mentioned,  do  still 
"  detain,"  &c. 

Sidney  (with  him  Dowse)  now  opened  the  returns. 

Onslow's  Act  does  not  apply  to  this  case.  The  Court  must 
assume  these  returns  to  be  true  ;  if  they  are  not  so,  the  prisoner  can 
have  his  action.  The  ground  for  quashing  the  writ  in  the  Court  of 
Exchequer  was,  that  it  was  only  directed  to  the  Marshal,  and  not  to 
the  Sheriff  also.  But  it  really  decides  the  case  of  merits ;  and,  being 
a  Court  of  co-ordinate  jurisdiction,  this  Court  ought  to  be  bound  by 
it.    Sx  parte  Biggins  (a). 

JelUU  (with  him  0*Loghlen\  for  the  prisoner. 

The  handing  over  the  prisoner  to  the  Sheriff  takes  place  under 
the  6  &  6  Ftc,  c.  95.  The  order  of  Judge  Berwick  was  clearly 
illegal.  The  38  G.  4,  c.  26,  s.  3,  is  the  only  Act  to  authorise  such 
a  proceeding ;  but  that  is  confined  to  Judges  of  the  Superior  Courts. 
The  44  G.  3,  c  102,  is  also  confined  to  Judges  of  those  Courts. 
The  fact  of  obeying  that  order  was  clearly  an  escape.    It  was 

(a)  9  Ir.  Law  Bep.  414. 
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T.  T.  1865.  alleged,  on  the  other  side,  that  he  went  back ;  but  he  went  back  on 

<2iiMn's  Bench 

^—    ^      ^     compulsion ;  that,  though  he  escaped  from  actual  custody,  he  was 

In  re 
MO Y LAN.     Still  in  the  custody  of  the  Sheriff;  for  the  Sheriff  was  no  party  to 

the  escape ;  that  the  prisoners  in  the  Marshalsea  were  in  the  actual 
custody  of  the  Marshal,  but  in  the  metaphysical  custody  of  the  She- 
riff.— [Lefrot,  C.  J.     What  other  place,  after  that  statute,  could 
be,  in  imagination  or  in  fact,  the  place  of  custody  for  the  Sheriff's 
prisoners  than  the  Marshalsea  ?J — The  Sheriff's  responsibility  lasted 
until  the  prisoner  was  banded  over  to  the  custody  of  the  Marshal ; 
after  that  the  Marshal  alone  was  responsible.    The  words  of  the  Act 
are,  "  shall  be  then  in  the  custody  of  the  Marshal."     If  the  escape  is 
voluntary,  a  prisoner  cannot  be  re-taken;  if  negligent,  he  can  of 
course.     This  was  a  voluntary  escape.    As  to  the  construction  of 
the  Act,  it  was  considered  in  the  case  of  Ex  parte  Higgim  (a).— 
[Hates,  J.  I  take  you  as  contending  that  the  Sheriff  discharged  his 
his  duty  on  the  day  he  handed  the  prisoner  over.} — Yes ;  as  a  con- 
ble  does.-r-[FiTZG£RALD,  J.  If  so,  the  writ  ought  to  be  altered ;  for 
it  runs,  '*  to  take,  and  safely  keep."] — When  Ex  parte  Higgisu  was 
decided  the  alarming  doctrine  prevailed  that,  unless  the  Sheriff  exe- 
cuted a  warrant  on  handing  over  a  prisoner  to  the  Marshal,  there 
was  an  escape  in  passing  from  one  to  another.     The  only  point  de- 
cided in  that  case  is,  that  manual  tradition  is  sufficient.  Then  comes 
the  case  of  Lamphier  v.  — ^—  (6)  and  that  of  Ex  parte  Stavn* 
ton  (c).    I  refer  to  this  as  showing  that  the  custody  of  the  Marshal 
is  separate  from  that  of  the  SheriC — [Fitzoebau>,  J.   Is  it  not  the 
case  that  subsequent  writs  are  executed  by  delivering  them  to  the 
Sheriff  only  ?    How  would  he  be  made  responsible  if  the  priaoaer 
was  not  then  in  his  custody  ?] — ^I  do  not  think  they  issue  a  ea.  «a.  at 
all.     The  object  is  attained  under  the  138th  section  of  the  Common 
Law  Procedure  Act  by  a  side-bar  rule ;  and  that  is  served  on  the 
keeper  of  the  prison.    If  the  doctrine  of  double  custody  is  admitted, 
the  doctrine  of  escape  is  put  an  end  to. — [Lefrot,  C.  J.     What 
objection  is  there  to  that  ?     Tou  take  the  opportunity  of  doing  an 
illegal  act.] — But  it  should  not  be  done  by  a  forced  construction*^ 

(a)  9  Ir.  Law  Bep.  414.  (b)  2  Ir.  Jar.,  O.  S.  291. 

(c)  5  Ir.  Law  Bep.  5a 
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[CBrxeh.  J.     This  construction  does  not  abolish  the  doctrine  of  T.  T.  1865. 

...  ^    .       r^i      .i*.    «  QHeen'g  Bench 

escape ;  it  only  says  that  it  is  the  act  of  the  Sheriff  that  constitutes     ^-^-^ 

In  re 
an  escape.    Suppose  the  case  of  a  forged  order  brought  to  the  She-      moti<an. 

riff.3—- This  does  not  come  within  the  cases  where  the  prisoner  went 

back  voluntarily  into  custody ;  he  was  forced  to  go  the  second  day. — 

[FiTZOEBALD,  J.    Page  ▼.  Williams  (a)  does  not,  I  think,  touch 

this  point]. 

(yLoghlen  (with  him  Jelleti)  was  then  called  on  to  proceed,  but 
objected  that  he  was  entitled  to  reply  to  Mr.  Sidney^  who  had  only 
read  the  return,  and  not  gone  fully  into  his  argument.  To  this  ob- 
jection the  Court  yielded. 

Sidney i  in  support  of  the  return. 

The  only  hardship  suggested  is,  that  the  prisoner  has  two  parties 
to  deal  with  instead  of  one,  in  order  to  take  advantage  of  his 
illegal  act.  The  writ  shows  that  the  Sheriff  not  only  arrests  but 
detains  the  party.  The  Sheriff,  too,  must  have  a  right  to  execute 
subsequent  writs  ;  he  cannot  take  the  prisoner  out  of  another 
custody.  The  return  to  the  subsequent  writ  always  states  that 
he  has  taken  him. — [Hayes,  J.  Would  it  not  be  a  good  return, 
that  he  had  arrested  the  man,  and  that  he  was  now  in  the  custody  to 
which  he  had  transferred  him  previously  ?] — That  would  not  be  an 
arrest  under  the  second  writ ;  that  would  be  excusing  himself  for 
not  arresting  him.  The  sentence  in  the  Act,  "  being  in  the  legal 
custody  of  the  Marshal,"  means  no  more  than  that  the  Marshal 
is  his  gaoler.  The  Marshal  here  got  judgment  against  his  own 
prisoner,  but  had  to  send  the  writ  to  the  Sheriff  to  be  executed. — 
[FiTZQEBALD,  J.  Where  a  prisoner  in  the  county  Antrim  gaol, 
for  instance,  sues  out  habeat  corpus^  and  we  commit  him  to  the 
custody  of  the  Marshal,  the  Marshal  is  then  our  officer,  and  holds 
a  character  quite  distinct  from  that  of  the  officer  of  the  Sheriff.]  — 
Boaihman  v.  Earl  of  Surrey  (6).  There  the  Marshal  is  not  the 
deputy  of  the  Sheriff.  Roll.  Abr,,  vol.  ii,  p.  552,  is  quoted  in 
Brawn  v.  Ccpley  (c) ;   Wilkin  v.  Sidier  (rf).  ^ 

(a)  1  Ir.  Com.  Law  Bep.  477.  (*)  5  T.  R.  5. 

(e)  8  Scott,  28.  (<0  Temp.  Hardwicke,  81 1. 
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T,  T.  1865.       Dow$e. 

v^ '  Moylan  objected  to  coming  a  second  time,  though  he  came  ?ril- 

MOTLAN.  liogly  ^^^  ^^^  ti°^8*  Watson  on  Skeriffk^  p.  206. — [O'Bbiev,  J. 
Supposing  the  prisoner  escaped  by  the  negligence  of  the  Marshal, 
could  the  Sheriff  re-take  him  ?] — The  Sheriff  could  ;  and  I  believe 
the  Marshal  also :  Bae.  Abr,^  vol.  7»  tit.  Sheriff,  If  a  person  comes 
to  be  discharged,  the  Marshal  would  apply  to  the  Sheriff  to  see 
if  any  other  detainers  were  lodged. — [Hates,  J.  Has  he  a  right 
to  do  that?] — He  has. — [Hates  J.  The  Sheriff  did  not  know 
about  his  escape  from  legal  custody  until  he  got  the  writ  of 
habeas  corpus.  Can  he  apply  that  ex  post  facio  to  his  bringing 
the  prisoner  back?] 

O^Loghlen  was  heard  in  reply. 

Lefrot,  C  J. 

In  my  opinion  the  prisoner  has  not  shown  his  right  to  be  dis- 
charged.     And  for  my  own  part  I  have  come  to  that  opinion  upon 
more  than  one  ground,  but  first  upon  the  authority  of  the  case  of 
Ex  parte  Biggins  (a),  where  the  construction  of  this  Act  of  Par- 
liament was  fully  considered  by  the  learned  Judges  who  decided 
that  case,  and  it  has  since  received  the  sanction  of  the  Court  of 
Exchequer.    We  have  not  only  that  case  as  a  decision  upon  the 
construction  of  the  Act,  but  we  have  the  well-established  rule  of 
construction  which  requires  that  we  should  not  interpret  any  Act 
in  such  a  way  as  to  injure  the  Common  Law  rights  of  any  party, 
unless  the  words  of  the  statute  make  such  a  construction  necessarjr. 
There  is  another  ground  upon  which  I  base  my  judgment  against 
the  discharge  of  the  prisoner.     It  is  a  principle  of  law,  that  when  a 
party  is  arrested  by  legal  process,  there  are  reciprocal  duties  and 
obligations  imposed  both  upon  the  Sheriff  and  upon  the  party  taken 
into  custody  by  the  authority  of  the  law.     The  Sheriff  is  answerable 
from  the  moment  of  the  arrest  until  the  prisoner  is  brought  before  the 
Court  to  answer  in  the  case.     There  is  the  reciprocal  duty  impoeed 
npon  the  prisoner  by  law  that  he  shall  remain  a  prisoner  until  he  is 
duly  discharged ;  so  that,  unless  the   Sheriff  consents  to  let  the 

(a)  9  It.  Law  Bep.  414, 
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prisoner  go,  it  is  a  mistake  to  say  that  he  may  walk  out,  eyen  T.  T.  1865. 

Queen'g  Bench 
though  be  find  the  prison  door  open.     That  I  consider  the  true  and     < v 

In  re 
sound  principle  of  law  imposing  a  duty  upon  the  party  so  arrested,      moylan. 

to  remain  a  prisoner  when  he  is  arrested.  What  was  the  case 
of  the  Sheriff  before  the  change  in  the  law  which  was  introduced  by 
the  5  &  6  ViCf  c.  95  ?  He  had  a  gaol  of  his  own  in  which  he 
could  lock  up  his  prisoners;  but  if  the  doors  of  that  gaol  were  left 
open,  in  such  a  way  as  not  to  implicate  the  Sheriff  by  concurrence, 
the  prisoner  had  no  right  to  make  for  himself  exemption  for 
that  which  was  a  violation  of  law — namely,  an  escape.  The  Act 
of  Parliament  which  changed  the  law,  by  depriving  the  Sheriff 
of  this  protection,  did  not  give  this  right  to  the  prisoner.  The 
provision  of  the  Act  is  express,  that  "he  shall  remain  in  the 
custody  of  the  Marshal."  I  admit  he  may  be  discharged  by  the 
voluntary  discharge  of  the  officer,  but  the  principle  is  not  to  be 
excluded,  that  mere  negligence  will  not  imply  a  voluntary  discharge. 
Is  it  to  be  argued  upon  the  construction  of  this  Act,  that  what  the 
Legislature  intended  was  to  vary  the  legal  rights  of  the  Sheriff  as  to 
the  party  he  had  taken  in  custody,  or  the  duty  of  the  party  who  was 
so  taken  ?  By  the  construction  put  upon  this  Act  in  the  Court  of 
Exchequer,  the  prisoner  was  henceforth  to  be  considered  as  in  the 
actual  custody  of  the  Marshal,  and  in  the  legal  custody  of  the 
Sheriff.  This  has  been  called  in  the  argument  a  fanciful  con- 
struction ;  but  what  was  the  case  under  the  law  as  it  stood  before  ? 
Did  the  Sheriff  live  in  the  gaol  ?  No ;  he  entrusted  to  others  the 
actual  custody,  and  had  the  right  so  to  entrust  them.  Did  that 
take  away  the  responsibility  of  the  Sheriff?  No.  If  there  were 
any  other  processes  to  be  served  like  the  detainer,  he  was  the 
person  through  whom  they  Ivere  to  be  served.  Therefore,  the 
construction  given  to  the  altered  law  is  no  fanciful  construction, 
it  is  applying  to  a  new  state  of  things  the  principles  that  were 
applicable  to  the  old.  Being  then  in  the  legal  custody  of  the 
Sheriff,  and  not  having  escaped  by  the  voluntary  act  of  the  Sheriff, 
the  Sheriff  is  bound  to  have  him  wjien  called  on.  In  this  case  he 
had  him  in  the  custody  in  which  he  ought  to  have  him.    The 
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T.  T.  1865.  Legislature  coald  not  have  intended  to  alter  the  principles  of  the 
V-  "y      *     law  in  a  manner  so  mischievous  to  the  public. 

In  re 
MOTLAN.  In    this   case  I  shall  not  enter  into   the  question   which  has 

been  referred  to  in  the  argument,  as  to  whether  the  Judge  of  the 

Insolvent  Court   has  not  a  right  to  issue  a  writ  to  bring  up  a 

prisoner,  or  whether  he  lost  that  right  because  it  was  given  to  him 

under  the  name  of  "  Commissioner,"  while  he   is   exercising  the 

same  jurisdiction,  and  is  called  a  Judge  ?     Though  I  would  just  ask, 

where  is  there  an  intention  to  alter  the  law,  or  contract  his  powers 

in  this  respect?     But  in  the  present  case,  on  the  grounds  I  hare 

stated,  and  following  the  decisions  of  the  Common  Pleas  and  the 

Exchequer,  I  am  very  clearly  of  opinion  that   the  prisoner  has 

shown  no  right  to  be  discharged. 

O'Brien,  J. 

I  have  some  doubt  in  this  case,  but  not  sufficient  to  make  me 
dissent  from  the  conclusion  at  which  the  other  Members  of  the 
Court  have  arrived.     The  difficulty  I  feel  is  upon  the  ground  relied 
on  in  Baron  Fitzgerald's  judgment  in  the  Court  of  Exchequer, 
a  copy  of  which  has  been  furnished  to  us.     The  5  &  6  Ftc,  c.  95, 
provides  that  all  debtors  shall  be  committed  to  the  Fonr-ooarts 
Marshalsea.     And  further,  ''that  the  persons  imprisoned  io  the 
<*  Four-courts  Marshabea  shall  be  there  in  the  custody  of  the 
"  Marshal,  from  whatever  Court  or  by  whatever  legal  process  tbej 
"shall  severally  have  been  committed."  *  And    it  is,  therefore, 
contended  that  the  principle  upon  which  a  prisoner  in  the  custody 
of  the  Sheriff  could  not  be  re-arrested,  after  a  voluntary  escape  with 
the  Sheriff's  consent,  should  be  applied  to  the  case  of  a  volontary 
escape,  with  the  Marshal's  consent,  of  a  prisoner  in  the  MarBhal's 
custody.    In  the  present  case  it  is  conceded  by  the  Counsel  for  the 
creditor,  that  the  order  of  the  Insolvent  Court,  in  bringing  up  the 
prisoner  to  be  examined,  cannot  be  relied  on  ;  and  the  ease  has  been 
argued  on  that  supposition. 

It  is  clear  that,  under  the  foregoing  statute,  the  Sheriff  ceased  to 

'    be  responsible  for  the  escape  of  a  prisoner  when  onoe  committed  to 

the  Marshalsea,  whether  such  escape  arose  from  the  negligeuce  or 
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deliberate  consent  of  the  Marshal.    In  cases  where  the  gaoler  in  T.  T.  1865. 

liM           n    •      ^*      >r^           ..1,    Queen*$  Bench 
charge  of  a  prisoner  was  the  officer  of  the  Sherm,  appointed  and     v^ ' 

Jn  re 

removable   by  him,   the   Sheriff   was    clearly  answerable    to  the     moylan. 
creditor  for  the  negligence  or  misfeazance  of  the  gaoler ;  and  the 
prisoner,  being  in  the  actual  custody  of  the  Sheriff's  deputy,  was 
virtually,  for  all  purposes,  in  the  custody  of  the  Sheriff  himself.   The 
state  of  things  is,  however,  different  with  respect  to  prisoners  com- 
mitted by  the  Sheriff  to  the  Marshalsea  under  the  foregoing  statute. 
He  was  obliged  by  the  statute  to  lodge  the  prisoner  in  the  Mar- 
shalsea.    He  has  no  control  over  the  appointment  or  removal  of  the 
Marshal ;   and  he  is  clearly  not  responsible  for  the  Marshal's  negli- 
gence  or  misfeasance;  and  the  statute  expressly  declares  that  all 
prisoners  in  the  Marshalsea  ''  shall  be  there  in  the  custody  of  the 
Marshal."     Under  these  circumstances,  I  confess  I  entertain  some 
doubts  whether  the  opinion  expressed  by  the  late  Judges  of  the 
Common  Pleas,  in  the  case  of  JSx  parte  Higgins  (a) — (namely,  that 
the  prisoner,  though  in  the  actual  custody  of  the  Marshal,  may  yet 
be  regarded  as  being  in  the  legal  custody  of  the  Sheriff) — was  well 
founded,  and  should  be  applied  to  a  case  like  the  present,  where  the 
question  is  as  to  there  having  been  such   a  voluntary  escape  as 
would  render  the  subsequent  arrest  of  the  prisoner  illegal.     The 
expression  of  that  opinion  in  JSx  parte  Higgins  may  be  regarded 
as  extra-judicial,  as  the  only  question  for  the  decision  of  the  Court 
was  whether,  when  the  Sheriff  committed  a  prisoner  to  the  Mar- 
shal under  the  foregoing  statute,  it  was  necessary  that  the  Sheriff's 
order  of  committal  should  be  in  writing.      It  is,  however,  to  be 
considered  that  the  decision  of  the  majority  of  the  Court  of  Ex- 
chequer, on  the  previous  application  made  to  them  by  the  prisoner, 
is  an  authority  on  the  present  one;   and  whatever  doubts  I  may 
entertain,  they  are  not  such  as  to  make  me  dissent  from  a  similar 
decision. 

Hatss,  J. 

It  has,  in  the  course  of  the  argument,  been  taken  as  clear  that 
the  Judge  of  the  Court  of  Bankruptcy  and  Insolvency  had  no 

(a)  9  Ir.  Law  Bep.  414. 
TOL.  17  86  I. 
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T.  T.  1865.  authority  to  order  the  production  of  Mojlan,  then  a  prisoner  for 
debt  in  the  Marshalsea,  in  order  that  he  should  give  evidence  in  thai 
Court.  On  reference  to  the  19  &  20  Vie,,  c.  68,  s.  3,  it  will  be 
seen  that  that  authority  was  given  to  the  Commissioners  of  Bank- 
ruptcy and  the  Commissioners  of  Insolvency.  No  doubt  those 
Commissioners  and  their  Courts  have  since  been  swept  away,  and  a 
new  Court  and  new  Judges  have  been  called  into  existenee  for  the 
dischairge  of  analogous  functions.  It  is  not  necessary  here  to  decide 
whether  the  powers  which  the  Legislature  thought  it  necesaaiy  to 
confer  on  the  Commissioners  have  or  have  not  been  transferred 
to  the  Judges  who  are  called  on  to  discharge  those  analogous 
functions.  But  assuming  that  the  order  was  not  strictly  legal,  ve 
are  now  to  see  whether  an  honest  obedience  to  it  on  the  part  of  the 
Marshal  was  such  a  grave  ojQTence  against  the  legal  rights  and 
liberties  of  the  applicant  as  to  make  his  custody  thereafter  illegal, 
so  as  to  justify  him  in  calling  on  this  Court  for  his  discharge  under 
the  writ  of  habeas  corpus  ab  subjiciendum. 

By  the  5  &  6  Ftc,  c.  95,  s.  1,  the  Sheriff  of  the  city  of  Dublin 
was  thereafter  required  to  lodge  bis  prisoners  in  the  Fonr-courts 
Marshalsea,  and  they  were  to  be  there  in  the  custody  of  the  Marshal. 
I  shall  not  here  stop  to  inquire  whether,  as  laid  down  in  Ex  parte 
Higgins(a\  such  persons  were  thus  placed  in  the  actual  custody  of 
the  Marshal  while  they  still  remained  in  the  legal  custody  of  the 
Sheriff.    I  deal  with  the  prisoner  simply  as  one  in  the  actual 
eustody  of  the  Marshal.    I  find  also  that  the  Act  5  &  6  Vie^  c.  95, 
s.  1,  declares  that  "All  rules,  orders,  and  enactments  now  in  force 
"  respecting  the  prisoners  now  in  the  same  prison  shall  be  taken  to 
'*  apply,  in  all  respects,  to  all  the  prisoners  who  shall  be  confined 
"therein  under  this  Act;"  thus  placing  all  the  prisoners  at  all  timei 
thereaflter  on  the  same  footing ;  or,  to  apply  it  to  the  present  case, 
bringing  the  prisoners  lodged  by  the  Sheriff  within  the  full  operation 
of  the  8  Anne,  c.  7.     That  Act,  after  reciting  that  prisoners  io  the 
Marshalsea,  "  legally  committed  to  the  custody  of  the  Marshal  had, 
"  by  corrupt  and  illegal  practices,  obtained  liberty  to  escape  and 
"  go  at  large,  without  satisfaction  made  to  the  respective  plaintiffs 

(a)  9  Ir.  Law  Bep.  414. 
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V 

**  or  creditors,  to  the  discouragement  of  trade,  iind  in  defiance  to  T.  T.  1865. 

*'the  good  and  wholesome  laws  heretofore  made  to  restrain  such      _    _-  _r 

'  r 

'^abuses,"  proceeds  to  enact  that  if  any  such  prisoner,  before  he     hoylan. 

shall  have  made  payment  or  satisfaction  to  the  respective  plaintiff 
or  creditor,  shall  make  any  escape  from  the  custody  of  the  Marshal 
of  the  said  Courts,  or  from  the  prison  of  the  said  Marshalsea,  it 
shall  be  lawful  for  any  person,  upon  oath  thereof  before  a  Judge,  to 
obtain  an  escape- warrant  addressed  to  all  Sheriffs; '&c.,  authorising 
them  to  seize  and  arrest  the  person  so  escaped,  and  lodge  him  in  the 
common  gaol  of  the  county  in  which  he  was  arrested,  there  to 
reoQain  until  payment  of  his  debt,  &c.  All  this  goes  far  to  show 
that  a  constructive  voluntary  escape  which,  according  to  the  autho- 
rities cited  to  us  in  argument,  may  be  said  to  have  been  effected 
when  the  officer  of  the  prison  had  willingly  permitted  a  relaxation 
of  those  securities  which  the  unpaid  creditor  in  the  execution 
might  lawfully  have  insisted  on — that  such  a  voluntary  escape  gives 
the  debtor  no  such  right  as  he  contends  for  here — viz.,  that  his 
custody  is  to  be  deemed  illegal,  and  that  he  ought  to  be  wholly 
discharged  from  it,  to  the  manifest  prejudice  of  the  creditor  as  well 
as  that  of  the  Marshal.  Perhaps  the  conduct  of  the  Marshal  may 
not  have  been  strictly  correct  in  removing  the  applicant  under  his 
custody  to  give  evidence  before  Judge  Berwick.  If  any  injury  has 
been  so  inflicted  on  the  applicant,  he  may  have  redress  by  an  action 
^against  the  Marshal;  but,  in  my  opinion,  it  is  not  a  case  in  which 
we  could  be  called  on  to  give  relief  to  him  as  a  person  labouring 
under  illegal  imprisonment,  when,  if  by  any  undue  practice  he  had 
obtained  his  actual  liberty  from  the  Marshal's  custody,  it  would 
iiave  exposed  him  to  immediate  re-arrest  on  an  escape-warrant,  as 
one  who  was  illegally  at  large. 

In  conclusion,  I  wish  to  observe  that  I  think  the  writ  was  im- 
providently  issued.  There  is  no  question  but  that,  until  the  removal 
under  Ju^ge  Berwick's  order  the  applicant  was  legally  imprisoned 
for  debt ;  and  the  cases  of  persons  restrained  of  their  liberty  by  such 
imprisonment  are  expressly  excepted  from  the  Habeas  Corpus  Act, 
66  G.  3,*c.  100,  s.  1.  Whatever  relief  might  have  been  given  by 
tbe  Court  out  of  which  the  capias  ad  satUfaciendum  has  issued. 
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T.  T.  1865.  this  Court  had  no  jurisdiction  to  interfere  under  and  by  force  of 

Queen's  Bench    ,  .       «  >    • 

the  writ  of  habeas  corpus. 


In  re 
MOTLA9. 


Fitzgerald,  J. 

The  conditional  order  for  a  habeas  corpus  was  made  in  this  case 
by  the  Chief  Justice  and  me.  We  both  felt  considerable  difficulty 
in  granting  it,  but  we  did  grant  it  in  deference  to  the  Court  of 
Exchequer.  In  the  course  of  the  argument,  it  has  been  admitted  on 
all  sides  that  the  order  of  the  Court  of  Bankruptcy '  was  unsupported 
by  any  statutory  enactment.  It  was  contended  that  the  prisoDer 
was  in  the  legal  custody  of  the  Sheriff,  though  in  the  hands  of  the 
Marshal;  and  we  were  referred  to  Ex  parte  Higgins{a\  and  some 
other  cases;  and  if  then,  he  was  in  the  actual  custody  of  the 
Sheriff,  there  is  nothing  to  prevent  the  Sheriff  detaining  him.  Still 
the  question  turns  on  the  Marshalsea  Act  (5  &  6  Vic^  c.  95).  For 
twenty-three  years  a  certain  interpretation  of  that  statute  has  been 
acted  upon  by  at  least  two  of  our  Courts,  that  the  prisoner  is  in  the 
actual  custody  of  the  Marshal,  and  the  legal  custody  of  the  Sherif. 
When  a  prisoner  is  in  custody  in  the  Marshalsea,  the  practice  has 
been,  that  subsequent  detainers  are  sent  to  the  Sheriff. — See  Page 
v.  Williams  (ft).  Furthermore,  in  this  case  the  Court  of  Exchequer 
has  determined  that  Ex  parte  Higgins  contained  a  fair  interpre- 
tation ci  this  statute.  I  would  not  be  inclined,  upon  this  motion, 
to  overrule  the  decision  of  the  Court  of  Exchequer,  and  reverse  the 
practice  which  has  prevailed  for  twenty-three  years,  when  no  appeal 
lies  from  our  decision.  I  therefore  think  that  we  ought  not  to 
discharge  the  prisoner,  but  leave  him  to  another  remedy — an  action 
for  false  imprisonment,  which  would  be  a  simple  remedy.  If  I  were 
now  called  to  express  an  opinion,  my  strong  impression  would  be, 
that  I  could  not  follow  the  rule  laid  down  in  Ex  parte  Bigpnt. 
The  Marshal  of  the  Four-courts — that  is  his  proper  title— is  an 
officer  of  this  Court.  This  Act  not  alone  directs  the  delivery  of 
the  prisoners  then  in  the  custody  of  the  Sheriff  to  the  Marshal, 
but  also  directs  that  they  shall  be  in  the  custody  and  control  of 
the  Marshal.     If  I  now  were  obliged  to  express  any  opinion,  it 

(a)  9  Ir.  Law  Bep.  414.  (6)  1  Ir.  Com.  Law  Bep.  499. 
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woald  be  that,  when  they  were  placed  in  the  hands  of  the  officer  of  T.  T.  1 865. 

Queen's  Bench 
this  Court,  and  under  his  custody  and  control,  they  were  taken  out     ^^  ■^-   --^ 

In  re 

of  the  hands  of  the  Sheriff.     He  had  performed  his  duty ;  and  from      motlan. 

that  moment  the  prisoners  were  in  the  custody  of  the  Court  by  that 

of  our  officer.    I  think  that  this  simple  interpretation  would  free  us 

from  the  absurdity  that  the  party  is  in  the  legal  custody  of  one  man, 

when  he  is  in  the  manual  custody  of  another ;  but  I  do  not  express 

any  opinion  on  it,  as  there  is  no  appeal  from  our  decision. 

In  the  course  of  the  case,  some  questions  have  been  brought 

before  us  upon  which  we  are  not  obliged  to  express  an  opinion — 

e,  g.^  the  question  whether,  where  a  prisoner  had  never  actually 

escaped,  but  only  constructively,  there  was  any  case  where  we  had 

discharged  him  in  prejudice  of  the  execution  creditor.     How  much 

stronger  does  this  appear  when  we  look  at  the  statute  of  Anne  f 

By  that  statute  he  does  not  relieve  himself  from  custody  by  an 

escape;  but  any  person  can  come  to  the  Court  and  demand  his 

recaption.    Mr.  Jellett  B&ja  that  such  an  interpretation  would  take 

away  all  escape.    We  are  not  embarrassed  by  that,  as  long  as  a  man 

is  a  prisoner  for  debt ;  and  the  Lord  Chief  Justice  has  said  that 

he  is  under  an  obligation  to  remain  in  the  custody  of  the  law.     I 

shall  not  regard  it  as  alarming  if  the  result  of  this  case  should 

be  that  there  is  no  legal  or  voluntary  escape  from  the  Four-courts 

Marshalsea. 

There  is  another  point  in  this  case  not  argued  here,  but  which 
was  so  much  debated  in  Page  v.  Williams  {a) — [See  the  judgment 
of  Fennefather,  B.] 

I  concur  with  the  rest  of  the  Court  in  the  rule  that  we  should 
remand  the  prisoner. 

^  (a)  1  Ir.  Com.  Law  Bep.  499. 
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E.  T.  1866. 

CommonPleaM, 


THOMAS  WELDON  BERRY  ADAMS 

V, 

M.  MAVRO,  DEMETRIUS  EASILY,  and 
OCTAVIUS  VALIERIS. 

April  26.  (Common  Pleas). 

Where  a  sum  This  was  a  motion  on  the  part  of  the  plaintiff!  that  the  coodiuonal 
of  money  was 

paid  by  the  order  for  service  of  the  writ  of  summons  and  plaint  in  this  matter, 
plaintiff  for  the 

porchase  of  a  upon  Mr.  Thomas  E.  Ryan  of  No.  8  Burgh-quay,  in  the  city  of 
floating  cargo, 

npon  an  agree-  Dublin,  the  agent  of  the  defendants  in  this  country  for  the  dis- 
ease the  cai^  charge  of  the  cargo,  the  subject-matter  of  this  action,  and  trans- 
its^^airival^^  mitting,  in  a  registered  letter,  a  copy  of  the  summons  and  plaint  to 
^ai^^  be^^  the  defendants,  be  made  absolute,  notwithstanding  the  cause  shown. 
taTn^an   ^al  ^^®  ^^^^  ^^  summons  and  plaint  complained  that  the  defendints 

maoed  grain,  ^ere  indebted  to  the  plaintiff*  in  the  sum  of  £315,  money  payable 
snch   grain 

should  be  upon  by  the  defendants  to  the  plaintiff*,  for  that  by  a  contract  in  writiog, 

seller's     ac- 

oount,  and  the  dated  the  23rd  of  January   1866,   the  plaintiff  bought  from  the 

value    thereof 

retomed:         defendants,  and   the   defendants  sold  to  the  plaintiff*,   a  cargo  of 

«^on  bron  ^  ^lurka   wheat,  shipped  at  Odessa,  per  "  Petro  Slava,"  described 

npon  this  gg  consisting  of  about  3600  chetwerU,  or  2592  quarters,  as  per  bill 
agreement, 

that    snch    a  of  lading  dated  9th  of  October   1865,  at  the   price  of  forty-two 
failare  of  con- 
sideration hap-  shillings,  less  two  per  cent,  cost  of  freight  and  insurance  for  each  and 
pening  to  •  tt  •  j 

occur  at  an  every  4921bs.  delivered  at  any  safe  floating  port  in  the  Umtea 
Irish  port,  is  a  r      u 

suflBdent  por-  Kingdom;  and  that  all  sea-damaged  grain  should  be  held  for  the 

cause  of  action  account  of  the  sellers,  and  also  any  grain  otherwise  damaged,  to  tbe 

jurisd^n*of  extent  of  150  quarters  (slight  dry  warmth  not  injuring  grain  not  to 

Court8™and      ^  objected  to) ;  and  that  the  vessel,  which  had  then  arrived  at 

TObstitu^*™  *°  Plymouth  for  orders,  having  eleven  days  from  that  date  to  discharge, 

vice  upon  an  should  be  discharged  as  per  terms  of  charter-party ;  that  the  sellers 

agent  in   Ire-  o  * 

land.  should  not  be  responsible  for  the  correctness  of  the  reports  receiTed 

Gerap^lo  (5     ^^^^  ^^^  agents  at  the  port  of  call ;  and  that  the  invoice  should  be 

217)  dlscusel  considered  provisional,  calculating  one  hundred  chetwerts  eqoal  to 

seventy-two  quarters,  and  computing  weight  at  sixty-one  and  a-bili 
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pounds  per  bushel;  but  in  case  of* any  sea  accident  (pumping  up  E*  T.  1866. 

CommonPleas, 

grain  wet  to  be  accounted  as  sea  accident),  after  that  date,  affecting      "v^'v    -^ 

ADAMS 

measure,  the  provisional  invoice  should  be  final;    that  no  charge  ^^ 

should  be  made  for  damage;    and  that    the  sellers   should   pay  mavro  and 

OTHERS 

the   agent's   brokerage  of  one-half  per  cent;   and   that  payment 
should    be  made   by  cash  in  London,  less    interest  at  the  rate 
of  eight  per  cent,   per   annum,   for  the   unexpired    term  of  two 
months  from  the  date  of  said  contracts,  in  exchange  for  the  bill 
of  lading  and  policies  of  insurance  effected  with  approved  under- 
takersy  but  for  whose  solvency  sellers  were  not  to  be  responsible; 
and  the  plaintiff  says  that  afterwards  the  defendants  furnished  to 
the   plaintiff  a  provisional  invoice  of  the   said  cargo,   by  which 
the  price  of  the  said  cargo,  according  to  the  quantity  of  wheat 
stated  in  theNaid  invoice  to  be  contained  in  the  said  cargo,  less  by 
certain  deductions  to  which  the  plaintiff  was  entitled,  and  which 
were  allowed  by  the  said  provisional  invoice,  appeared  to  be  a  sum 
£4626.  9s.  3d. ;  and  afterwards  and  before  the  said  cargo  arrived  in 
port,  and  before  the  same  was  delivered  to  the  plaintiff,  he  the 
plaintiff,  at  the  request  of  the  defendants,  paid  to  tlie  defendants  in 
cash  a  sum  of  £4452.  Is.  6d.,  less  interest  on  said  sum  at  the  rate  of 
eight  per  cent,  per  annum,  for  the  unexpired  term  of  two  months 
from  the  date  of  the  said  contract — that  is  to  say,  a  sum  of  £4400 ; 
and  afterwards  the  said  cargo  was-delivered  to  the  plaintiff,  and  the 
plaintiff  says  that  the  quantity  of  wheat  contained  in  said  cargo  was 
much  less  than  that  specified  in  the  aforesaid  provisional  invoice 
(difference  not  being  caused  by  any  sea  accident  after  the   date 
of  the  said  contract  affecting  measure);  and  the  plaintiff  further 
says,  that  of  the  said  wheat  actually  contained  in  said  cargo,  and 
delivered  to  plaintiff,  large  portions  consisted  of  sea-damaged  grain 
and  grain  otherwise  damaged  (not  within  the  exception  in  the  said 
contract),  and  which  sea-damaged  grain  and  grain  otherwise  da- 
maged, to  the  extent  of  160  quarters,  the  plaintiff  was  entitled  to 
hold,  and  did  then  hold,  on  the  account  of  the  defendants;  and 
plaintiff  always  has  been  ready  and  willing,  and  still  is  ready  and 
willing,  and  within  a  reasonable  time  after  the  delivery  to  him  of  the 
said  cargo,  offered  to  deliver  the  same  damaged  portions  to  the 
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E.  T.  1 866.  defeadants ;  and  the  plaintiff  says  that,  after  deducting  the  exeeas 

ComnumPieoM, 
^«     ^      "     of  the  quantity  specified  in  the  said  provisional  invoice  over  the 

ADAMS 

^^  quantity  actually  contained  in  the  said  cargo,  and  in  fact  delivered 

MAVBO  AND  to  the  plaintiff,  and  also  deducting  the  said  sea-damaged  grain,  and 
grain  otherwise  damaged  as  aforesaid,  and  also  the  agent's  brokenge 
at  the  rate  of  one-half  per  cent.,  pursuant  to  the  said  contract,  the 
sum  paid  by  the  plaintiff  to  the  defendants,  on  account' of  the  price 
of  the  said  cargo,  exceeded  the  sum  which  he  should  have  paid, 
according  to  the  said  contract,  by  a  sum  of  £307.  7s.  6d.,  and  by 
reason  thereof  the  defendants  became  liable  to  pay  and  refund  to  the 
plaintiff  the  said  sum  of  £307.  7s.  6d.,  but  have  not  paid  the  same, 
although  requested  by  the  plaintiff  so  to  do;  and  the  plaintiff  claims 
the  said  sum  of  £307.  7s.  6d. 

The  writ  of  summons  and  plaint  also  contained  counts  for  money 
had  and  received,  money  paid,  and  upon  accounts  stated. 

The  plaintiff,  in  his  affidavit,  verified  the  facts  stated  in  the  first 
paragraph  of  the  writ  of  summons  and  plaint,  and  stated  that  the 
defendants  carried  on  business  at  No.  112  Gresham-honse,  Old 
Broad-street  London ;  that  the  port  at  which  the  cargo  was  delivered 
as  aforesaid  was  Dublin ;  that  he  was  advised  that  the  cause  of  action 
arose  in  Ireland,  within  the  jurisdiction  of  the  Court;  that  the 
defendants  had  no  office  or  place  of  business  in  Ireland,  but  that 
Mr.  Thomas  £.  Ryan  of  Burgh-quay,  in  the  city  of  Dublin,  mer- 
chant, acted  as  agent  in  this  country  for  the  defendants  in  the 
discharge  of  the  cargo,  the  subject-matter  of  the  action,  and  com- 
municated on  their  behalf  with  him,  the  plaintiff,  in  reference 
thereto ;  that  plaintiff  had  had  frequent  interviews  with  the  said 
Mr.  Ryan,  as  agent  for  the  defendants,  while  the  vessel  was  beiog 
discharged  ;  and  that  said  Mr.  Ryan  has  for  some  time  been  acting 
as  agent  for  defendants  in  Dublin,  in  the  superintendence  on  their 
behalf  of  cargoes  of  corn  discharged  in  this  port ;  that  he  believes 
that  said  Mr.  Ryan  was  in  communication  with  the  defendants,  and 
that  any  summons  and  plaint,  or  notice  served  on  him  for  the 
defendants,  would  be  at  once  forwarded  by  him  to  them. 

Upon  this  affidavit  Mr.  Justice  Fitzgerald,  on  the  6tfa  of  April 
1866,  made  a  conditional  order  that  service  of  the  writ  of  sommou 
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and   plaint  in  this  cause,  by  serving  Mr.  Ryan  with  a  copy  thereof,  E.  T.  1 866. 
and  of  the  order,  and  similar  copies  upon  the  defendants,  through  the      ^-    y       / ' 

ADAMS 

post  by  registered  letter,  or  place  of  business  in  London,  be  deemed 
good  service,  unless  cause  shown  to  the  contrary  within  twelve  days  mavro  and 
from  said  service.     Service  was  thus  duly  effected  on  the  7th  of 
April.      On  the  17tH.of  April  aflSdavits  were  sworn  and  filed  by 
Mr.  Ryan  and  Mr.  Matthew  Anderson,  of  the  firm  of  Anderson  and 
Lee,  attorneys,  as  cause  against  the  order.     Mr.  Ryan  deposed  that 
he  never  was  employed  or  acted  as  agent  for  or  on  behalf  of  the 
defendants   in   this  country,   save   on   two  or   three  occasions  to 
superintend  the  discharge  and  delivery  of  cargoes  of  grain  in  the 
port  of  Dublin  ;  and  on  any  of  such  occasions  such  agency  termi- 
nated on  the  complete  discharge  or  delivery  of  such  cargoes;  and 
that  the  last  occasion  on  which  he  was  employed  by  defendants 
was,  to  superintend  on  their  behalf  the  discharge  or  delivery  of 
a  cargo  of  grain  from  on  board  a  vessel  called  the  ^'-Petro  Slava," 
in  the  preceding  January  (the  subject-matter  of  this  action),  which 
delivery  was  completed  on  the  15th  of  February,  from  which  time 
he  had  ceased  to  act  for  the  defendants,  and  had  no  further  authority 
to  act  as  agent  for  them  in  this  country. 

Mr.  Anderson,  without  stating  in  what  capacity  he  had  come 
forward,  deposed  that  he  had  received  from  Messrs.  Thomas  and 
Hollams,  solicitors,  of  London,  a  copy  of  the  writ  of  summons  and 
plaint,  and  of  the  aforesaid  order  for  substitution  of  service,  also  a 
copy  of  the  contract  of  sale  of  the  cargo  of  wheat  in  question,  and 
also  some  letters  and  copies  of  letters  which  passed  between  the 
parties,  all  which  he  referred  to,  and  all  which  he  believed  and 
submitted  proved  that  said  contract  was  entirely  and  exclusively 
an  English  contract ;  and  he  believed  that  no  part  of  the  money 
sought  to  be  recovered  was  paid  in  Ireland,  but  that  the  entire 
thereof  was  paid  in  London. 

On  referring  to  the  contract  of  sale,  it  appeared  that  it  contained 
a  provision  that,  in  case  of  any  dispute  between  the  buyer  and 
sellers,  it  was  agreed  by  them  to  leave  the  same  to  the  arbitration  of 
two  London  contactors,  mutually  chosen,  or  their  umpire,  and  to 

be  bound  by  their  decision. 

VOL.  17  87  L 
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E.  T.  1866.       Dowse  and  Samuel  Walker ^  for  plaintiff. 

OotHMonPUaSt 

^ — -^ — J  It  is  sufficient,  in  order  to  maintain  the  motion,  that  any  portion 

ADAMS 

^  of  the  cause  of  action  should  have  arisen  in  Ireland:  Kiihy  ▼. 

MAVRo  AND   Chester  and  Holyhead  Railway  Company  (a)  ;  and  in  the  present 

OTHERS* 

case  the  failure  of  consideration  arising  from  the  non-deliTerj  of 
the  whole  cargo  in  proper  condition,  was  a  portion  of  the  cause  of 
action  happening  within  the  jurisdiction :  Watson  y.  Atlantic  Royal 
Mail  Steam  Navigation  Company  {b);  Adams  v.  Damson  {c)\ 
Reilly  v.  White  (d). 


Palles  and  Walter  Boyd,  for  Mr.  Thomas  Rjan. 

This  is  not  an  action  for  non-deliverj  of  goods,  but,  as  it  were, 
for  money  had  and  received,  where  the  agreement  was  entered  into, 
and  the  money  paid,  in  England,  and  does  not  therefore  fall  within 
the  authorites  cited  on  the  other  side.  The  present  question  has  been 
already  adjudicated  upon  in  our  favour  by  the  Court  of  Exchequer, 
in  the  case  of  Adams  v.  Gerapolo  (e).  By  the  terms  of  the  contract 
the  cargo  might  have  been  discharged  at  any  safe  floating  port  in 
the  United  Kingdom  ;  and  the  mere  accident  that  it  was  discharged 
in  Ireland  does  not  make  any  difference  in  the  law :  Siehel  ?. 
Boreh  (f).  If  the  motion  be  granted,  the  plaintiff  must  be  pat  upon 
terms  to  confine  himself  to  a  cause  of  action  arising  within  the  juris- 
diction :  Diamond  v.  Sutton  {g), 

MONAHAN,  C.  J. 

In  this  case  we  have  had  occasion  to  consider  the  decision  of  the 
Court  of  Exchequer,  in  the  case  of  Adams  v.  Gerapolo,  as  reported 
in  5  /r.  t/iur.,  N,  S,,  p.  217 ;  and  we  have  come  to  the  conclusion 
that  the  judgment  of  tKe  Chief  Baron  is  that  which  we  ought  to 
follow.  We  see  no  reason  to  doubt  the  propriety  of  the  decision  of 
this  Court,  that,  if  any  portion  of  a  cause  of  action  arises  in  Ireland, 
service  may  be  substituted  upon  an  agent  in  this  country,  witboat 

(a)  6  Ir.  Com.  Law  Rep.  393.  (b)  10  Ir.  Com.  Law  Rep.  163. 

(c)  6  Ir.  Jur.,  N.  S.  390.  (</)  ]  1  Ir.  Com.  Law  Bep.  13& 

(e)  5  Ir.  Jot,.  N.  S.  217.  Cf)2U.&  C.  594. 

(g)  Law  Bep.  1  £xcb.  130. 
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reference  to  whether  or  not  that  be  the  greater  or  smaller  part  E.  T.  1866. 

of  the  entire  cause  of  action.     We  mean  to  abide  by  that  decision ;      v..^.!^ ' 

and  therefore  the  question  is,  whether  or  not  the  facts  of  this  case 
bring  it  within  the  rule  we  have  laid  down  ?     In  this  case  a  sum  of  mavro  and 
money  is  paid  upon  the  express  stipulation  that,  in  case  a  certain 
floating  cargo  should  be  found  to  contain  any  damaged  grain  upon 
its    arrival  at  the  port  of  discharge,  it  should  be  competent  for 
the   buyer  to  reject  such  damaged  grain,  and  same  should  be  re- 
tained on  seller's  account.    It  is  therefore  an  agreement  that  the 
money   was  to  be   paid   back   upon   the   happening  of  a  certain 
e^ent  at  a  certain  place ;  and  that   event   has   happened  in   this 
country.     It  is  true  that  this  event  might  have  happened  else- 
where.    We  think,  however,  that  if  this  event,  upon  which  the 
failure  of  consideration   was  to  arise,   had  not  happened  in  this 
country,   then   nothing   would   have  existed  to  attract   the  juris- 
diction  of  this  Court.     Upon  looking  into  the  case  in  the  Court 
of  Exchequer,  it  would  appear  that  this  was  the  distinction  which 
the  Lord  Chief  Baron  had  in  view.     The  other  learned  Barons 
were  of  a  different  opinion,  and   held   that   they  had  no  jurisdic- 
tion.    With  every  deference  to  their  opinion,  we  agree  with  that 
of  the  Lord  Chief  Baron,  and  accordingly  make  absolute  the  con- 
ditional order. 

Order  made  absolute. 
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B.  T.  1865. 

Exeh,  Cham. 


CATHERINE  COLTSMAN,  Plaintiff  in  Error; 

AvrU  2d,  DANIEL  CRONIN  COLTSMAN,  Defendant  in  Error.* 

Jnne  26. 

TOiaedofYnda  "^^^^  ^^^  *°  action  of  ejectment  on  the  title,  brought  by  Catherioe 

in     fee     and  Coltsman,  widow  of  John  Coltsman  the  younger,  against   Daniel 

is  will  devised  Cronin  Coltsman.     The  action  was  tried  before  Monahar,  C  J., 

perty^   hnd$,    at  the  Summer  Assizes  for  the  county  of  Kerry,  1863.     It  appeared 

tenements,  and 

premiges,"  at    that  John  Coltsman  the  elder,  who  had  been  seised  of  Flesk  Castle  in 

and  about  the 

two  denomina.  guasi  fee,  under  a  lease  for  lives  renewable  for  ever,  and  of  Didu- 

plate,'  library,  g^^ve  in  fee,  died  in  1835,  having  made  his  will  and  codicil  thereto, 
fnraimre  to  ®®'  ^''^^^^  below.  He  left  surviving  him  his  widow,  John  ColUman 
"^^    ,^®  ^^"      the  younger  (his  only  son),  and  a  daughter  Mary,  married  to  Sir 

nnity  to  be  William  D.  Godfrey  ;  another  daughter,  Christina,  who  had  married 
paid  to  his  wife 

**out  of  the     Daniel  Cronin  the  younger,  had  died  in  the  lifetime  of  the  testator, 

rent$,    issues, 

dividends,   tit-  leaving  issue,  of  whom  the  defendant  Daniel  Cronin  the  younger, 

terest  and  pro^       ,         «  ,  ,      ,  /.  /^  i 

fits  of  my  said  who  afterwards  took  the  name  of  Coltsman,  was  the  eldest.    John 

codicil!  the  tea-  Coltsman  the  younger,  shortly  after  his  father's  death,  executed  dis- 

^^  K  if^if     entailing  deeds  of  both  the  above  denominations.     He  died  on  the 

th^m    l^n  ^^^^  °^  January  1849-    By  his  will,  after  giving  some  small  legacies, 

die  without  j^g  devised  "  all  the  residue  of  his  real  and  personal  estate "  to  bis 
hews  of  his 

body    lawfully  ^ff^  Catherine  Coltsman,  the  plaintiff  in  this  action. 
begotten,  or  to 
be  begotten,  in 

that  case,  and  in  default  of  such  heirs,  *'  then  his  lands  of  both  denominations, 
dharged  with  the  annuity  to  bis  wife,  and  with  any  reasonable  provision  A  should 
make  for  his  wife,  should,  at  A*s  deaths  descend  to  his  grandson  D,  who  was  to 
take  the  testator's  name  in  addition  to  his  own.  The  codicil  also  declared  that,  in 
case  of  A's  death  without  heirs  of  his  body  lawfully  begotten  or  to  be  begotten,  in 
that  case,  and  in  default  of  such  heirs,  the  testator  ^ave  the  sum  of  XtiOUO  to  his 
daughter  M.  A  entered  into  possession  on  the  testator's  deatli,  executed  disentailing 
deeds  of  both  denominations,  and  died  without  ever  having  had  issue. 

Beld,  that,  under  the  above  devise,  A  took  either  an  estate  for  life,  or  in  fee, 
in  both  denominations,  with  an  executory  devise  over  to  D  in  fee. 

Coltsman  ▼.  Coltsman  (15  Ir.  Com.  Law  Rep.  171)  followed  by  the  Exchequer 
Chamber.    The  Judges  were  equally  divided. 


*  Coram  Lefrot,  C.  J ,   Momauan,  C.  J.,  Ebooh,  O'Banii,  Cninniv. 

Hates,  Fitzgerald,  and  O'Haoan,  JJ. 
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At  the  trial,  his  Lordship  directed  a  verdict  for  the  defendant,  E.  T.  1865. 
reserving  leave  to  the  plaintiff  to  move  to  enter  the  verdict  for  her.      * 
The  will  of  John  Coltsman  the  elder,  upon  which  the  case  turned, 
ran  as  follows: — **In  the  name  of  God;  amen.     I,  John  Coltsman,    coltsman. 
*^of  Flesk  Castle,  near  Killarney,  in  the  county  of  Kerry,  gentle- 
man, being  of  sound  and  disposing  mind  and  understanding,  do 
make  and  publish  this   my  last  will   and   testament,  in   manner 
'*  following — First ;   I  give,  devise  and  bequeath  to  my  son  John 
*'  Coltsman  all  thosu  my  property,  lands,  tenements  and  premises 
at  and  about  Flesk  Castle,  together  with  the  live  stock  on  said 
lands ;    also  my   plate,   library,    pictures,  and  furniture.     I  also 
devise  and  bequeath  to  my  son  John  Coltsman  my  lands,  tene- 
ments and  premises,  with  the  appurtenances  thereof,  situate,  lying 
and  being  at   Dicksgrove,    near   Castleisland,   county   of  Kerry. 
*'  I  give  and  bequeath  to  my  sou  John  Coltsman  the  money  I  have 
at  interest  in   the  lands  and  estates  of  Daniel  Cronin,  my  son- 
in-law,  also  the  money  I  have  at  interest  in  the  lands  and  estates 
of  the  late  Daniel  Cronin,  his  father  (the  bonds  I  think  are  signed 
by  father  and   son   aforesaid).     I  also  make  over  and  assign  to 
my  son  John  Coltsman  the  bond  I  have  of  Lord  Kenmare  for 
^*the  sum  or  bond  of  £500  sterling.     I  also  give  and  bequeath 
to  him  the  sum  of  £600  sterling,  lent  by  me  at  interest  to  my 
son-in-law   William  D.  Godfrey.      I   give  and   bequeath  to  my 
son  John  Coltsman  my  lands  and  premises  at  Caleza  de  Mon- 
"tacheque,  a  few  miles  from  Lisbon;  I  also  bequeath  and  assign 
'*to   him   my  title   and   claim   to  some  houses  and  lands  situate 
and  lying  in  New-lane,  near  the  South  Catholic  chapel,  in    the 
city  of  Cork,  the  property  of  the  late  Doctor  Walsh ;  but  which 
"  houses  and  lands  aforesaid  the  son  of  the  said   Doctor  Walsh 
"  promised  to  transfer  and  assign  to   me,  in  payment  of  a  debt 
^*  which  his  father  owed  me  at  his  death. — I  give  and  bequeath 
"to  my  dear  wife  Christina  Coltsman  the  yearly  sum  or  annuity 
*'of  £700  sterling,  during  her  natural  life,  and  for  her  own  use 
''and  benefit,  in  lieu  for  and  instead  of  all  other  provisions  made 
*'for  her  upon  or  previous  to  our  intermarriage;  said  annuity  to 
*^  be  paid  and  payable  (into  her  own  hands)  out  of  the  renU^  issues, 
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E.  T.  1865.   ^^  dividends^  interest  and  profiU  of  my  $aid  estates,  by  half-yearly 
Eixeh,  Chain, 
^^ '     "  payments,  on  the  25th  day  of  March  and  the  29th  day  of  Sep- 

COLTSMAN 

^^  **tember  in  every  year,  by  even  and  equal  proportions;  the  first 

COLT8MAN,    "  payment  of  the  same  to  begin  and  be  made  on  sach  of  the  said 
"days  as  shall  first  happen  after  my  decease:  the  said  annuity  to 
*'be  also  paid  or  payable  clear  of  all  taxes  and  deductions  wbat- 
*' soever.     I  also  give  and  bequeath  to  my  dear  wife  Christina  Colts- 
''man,  the  further  sum  of  £1000  sterling,  to  be  paid  to  her  out  of 
"  my  said  estates,  at  the  end  of  the  year  next  after  my  decease,  for 
"  her  own   use   and  benefit.     I   also   bequeath   to   my   dear  wife 
"  Christina  Coltsman,  during  her  natural  life,  such  part  or  portion 
"  of  the  said  plate  as  she  may  think  proper  for  her  own  use,  and 
'*  to  be  returned  at  her  decease  to  my  son  John  Coltsman,  his  heirs, 
"executors  and  assigns.    I  also  give  and  bequeath  to  her  our  best 
"  carriage  and  carriage-horses,  and  desire  that  she  shall  have  suffi- 
cient good  and  suitable  furniture  for  the  rooms  she  may  prefer 
in   Flesk  Castle  for  her  own   use.     I  bequeath  to  my  daughter 
Mary  Godfrey  the  sum  of  £300,  to  be  placed  in  the  funds  for 
"  her  own  use  and  benefit,  and  so  as  that  the  said  sum  of  £300,  or 
*'any  part  of  it,  shall  not   be   liable   to   the  debts,  engagement, 
"  management  or  control  of  her  husband.     I  give  to  my  son-in-lair 
"  Daniel  Cronin  the  sum  of  £100  sterling ;  also  to  my  son-in-law 
**  William  D.  Godfrey  the  like  sum  of  £100  sterling.     I,  moreover, 
"give  and  bequeath  to  my  dear  wife  Christina  Coltsman  whatso- 
'*  ever  part  or  portion  of  the  household  linen  she  may  think  proper 
"  for  her  own  use,  and  also  desire  that  she  may  have  the  disposal  of 
"by  will  of  the  £1000  before  mentioned  (and  bequeathed  in  this 
"  will  to  her),  at  any  time  she  may  think  proper  after  my  decease. 
"I  also    hereby   constitute    and    appoint    my   beloved   Christint 
"Coltsman   executrix,  and   my  son  John   Coltsman  executor,  of 
"  this  my  last  will  and  testament ;  hereby  revoking  and  annulling 
"all  former  and  other  wills  and  testaments  by  me  at  any '^time 
"heretofore  made. — ^In   witness  whereof  I  have,  to  this  my  last 
"  will  and  testament,  set  and  subscribed  my  hand  and  seal,  9tb  day 
"of  August  1833,  &c.,  &c— John  Coltoman." 
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The  testator  made  the  following  codicil: — "Whereas  I,  John  £•  T.  1865. 
**•  Coltsman,  of  Flesk  Castle,  near  Killarney,  in  the  county  of  Kerry,      Sl^-^^ — -^ 
**  gentleman,  have  made  and  duly  executed  my  last  will  and  testa- 
**  ment  in  writing,   bearing   date   the   9th   day  of  August  1833  ;    coltsman. 
"  now,  I  do  hereby  declare   this   present   writing  to  be  a  codicil 
<*  to  my  said  will,  and  I  do  direct  the  same  to  be  taken  as  a  part 
**  thereof.     And  I  do  hereby  give  and  bequeath  to  my  dear  wife 
**  Christina  Coltsman,  in  my  said  will  named,  the  further  yearly  sum 
^'of  £100,  in  addition  to  the  annuity  I  have  bequeathed  to  her  in 
**  my  said  will,  to  be  paid  and  payable  into  her  proper  hands,  out  of 
*'  the  rents,  issues  and  dividends,  interest  and  profits  of  all  my  said 
"  estates^  by  half-yearly  payments,  in  the  manner  and  at  the  times 
specified  and  declared  in  my  said  will.     I  also  do  hereby  give  and 
bequeath  to  my  brother-in-law  John  Lassener  the  sum  of  £100. 
**  And  if  it  should  happen  that  my  son  John  Coltsman  die  without 
**  heirs  of  his  body  lawfully  begotten^  or  to  be  begotten^  in  that  case, 
*'  and  in  default  of  such  heirs,  I  do  hereby  devise  and  direct  that 
my  lands,  castles,  tenements,   and   premises,  at  and  about  Flesk 
Castle,  and  mentioned  in  my  said  will,  together  with  the  plate, 
*'  furniture,  and  library,  in  said  will  specified,  also  my  lands,  farms, 
*'  tenements,  and  premises,  situate,  lying  and  being  at  Dickgsrove, 
^*  near  Castleisland,  all  subject  to  and  charged  with  the  payment  of 
"  the  aforesaid  annuity  to  my  dear  wife  of  £800  a-year,  and  also 
**with  the  payment  of  any  reasonable  provision  made,  with  my 
**  consent,  by  my  son  for  his   wife,  to  be   paid   and   payable  to 
"  her  during  her  natural   life,  shall,  at  my  son^s  death,  descend 
**  and    be  transferred  to  my   grandson   Daniel   Cronin,   his   heirs, 
**  executors  and  assigns,  for  ever ;  the  heir  for  the  time  being  to  add 
**  the  name  of  '  Coltsman  '  to  the  name  '  Cronin.'     Also,  if  it  should 
**  happen  that  my  son  John  Coltsman   die   without  heirs  of  his 
body  lawfully  begotten,  or  to  be  begotten,  in  that  case,  and  in 
default  of  such  heirs,  I  do  hereby  give  and  assign,  out  of  the 
moneys  I  have  at  interest,  and  specified  in  my  said  will,  the  sum 
of  '*  £6000  to  my  daughter  Mary  Godfrey,  for  her  own  use  and 
'*  benefit,  and  so  as  tliat  the  said  sum  of  £6000  shall  not,  nor 
"  shall  any  part  of  it,  be  subject  or  liable  to  the  debts,  engage- 
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E.  T.  1865.  *'meDt8,  management  or  control  of  her  husband ;  but,  at  the  same 
_1-^-      '    "  time,  said  sum  of  £6000  shall  be  subject  to  and  charged  with 

COT  TSItf  AN 

**the  payment  of  the  said  annuity  to  my  dear  wife  Christina 
COLT8MAN.  "  Coitsman.  I  do  hereby  give  and  bequeath  to  the  Reverend 
"Thomas  Dunne,  Catholic  curate  of  Killarney,  the  sum  of  £50, 
"  as  a  testimony  of  my  esteem.  I  do  hereby  constitute  my  daughter 
"  Mary  Godfrey,  and  my  son-in-law  Daniel  Cronin,  joint  executors 
"  with  those  already  constituted  by  me  in  my  said  will ;  and  I  do 
'*  hereby  ratify  and  confirm  my  said  will  in  all  other  particulars 
"  thereof. — In  witness  whereof  I,  the  said  John  Coltsman,  have 
"  to  this  codicil  set  my  hand  and  seal,  this  6th  day  of  December 
"  1833." 

The  case  now  came  before  the  Exchequer  Chamber  on  appeal. 

D,  C.  Heron  (with  whom  were  •/.  O^Bagan  and  Finch  White), 
for  the  appellant  (Mrs.  Coltsman). 

John  Coltsman  junior  took  an  estate  tail  in  both  Dicksgrove  and 
Flesk  Castle.  First,  as  regards  Dicksgrove,  under  the  will  of  John 
Coltsman  senior  John  Coltsman  junior  took  an  estate  for  life  ia 
Dicksgrove;  but  the  introduction  of  the  words  "  heirs  of  the  body," 
in  the  devise  of  Dicksgrove  in  the  codicil,  enlarged  that  estate  for  life 
into  an  estate  tail,  by  implication.  The  intention  of  the  testator  to 
give  an  estate  tail  to  John  Coltsman  junior  is  manifest  throughoat 
the  will  and  codicil  :  Wyld  v.  Lewis  (a)  ;  Waller  v.  Drew  {b). 
The  words  *'  heirs  of  the  body  "  are  characterised  by  Lord  Crao- 
worth  as  "  technical  words,  almost  mysteriously  inflexible :"  Ex 
parte  Wynch  (c).  The  words  "  at  "  and  "  after  "  my  son's  death, 
are  synonymous  :  Simmons  v.  Simmons  (d)  ;  Doe  d.  Cole  v.  Gold- 
smith (e).  The  principal  cases  relied  upon  for  the  adverse  con- 
struction of  this  will  and  codicil  are,  Doe  d.  King  v.  Frottff), 
Ex  parte  Davis  (^},  and  Parher  v.  Birhs  (A).  In  each  of  those 
cases  the  estate  given  was  an  estate  in  fee-simple ;  and  the  wordi 

(a)  1  Atk.  432.  (6)  Comyn,  372. 

(e)  5  De  G.,  M.  &  G.  207.  (</)  6  Sim.  22. 

(0  7  Taunt.  209.  (/)  3  B  &  Aid.  64«. 

(g)  2  Sim.,  K.  8.  114.  /A)  1  K.  &  J.  15& 
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**  heirs  of  the  body"  are  not  used  in  any  of  the  other  cases  relied  £.  T.  1865. 

upon.    The  intention  to  create  an  estate  tail,  whenever  the  words     ^...J-v— ^>* 

**  heirs  of  the  body  "  are  used,  was  considered  so  manifest  by  the 

Liegislature,  that  the  Wills  Act  (7  W.  4,  and  I  Vie.,  c.  26)  pro-    goltsman. 

▼ides  for  the  death  of  a  devisee  **wiihoui  issued*  but  not  for  his 

decease  without  ''heirs  of  the  body."     An  estate  for  life,  followed 

by  a  gift  over  in  the  event  of  the  tenant  for   life  dying   without 

heirs   of  his    body,   confers   an   estate   tail   upon   him  :   Jonet  v. 

Ryan  (a) ;  Moriarty  v.  Grey  (6) ;  Broadhurst  v.  Morris  (c) ;  Candy 

V.  Campbell  (d)  ;  Beauelerk  v.  Dormer  (e) ;  2  Jarman  on  Wills, 

3rd  ed.,  p.  494.     The  codicil  here  did  not  give  an  estate  in  fee- 

Bimple  to  John  Goltsman  junior.    The  word  *'  estate  "  is  merely  used 

as  a  word  of  reference,  not  as  a  devise :  Randall  v.  Tuohin  (f) ; 

Doe  d.  Bates  v.  Clayton  {g)\  2  Jarman  on  Wills^  2nd  edition, 

p.  1229.     The  words  ^ at  my  son's  death"  cannot  be  allowed  to 

control  such  potent  words  as  *'  heirs  of  the  body." 

As  to  Flesk  Castle,  an  estate  tail  was  clearly  created.  In  Jones 
▼.  Ryan  the  lands  were  held  in  freehold ;  but  the  words  here  are 
stronger ;  The  University  of  Oxford  v.  Clifton  (A). 

John  Goltsman  junior  took  an  estate  tail  in  both  Dicksgrove  and 
Flesk  Castle ;  whether  the  remainder  to  Daniel  Cronin  Goltsman  the 
defendant)  was  vested  or  contingent,  is  immaterial,  as  it  was  barred 
by  the  disentailing  deed.  The  codicil  deals  with  both  denominations 
through  the  words  ''all  my  said  estates."  First,  as  regards  Dicks- 
grove,  by  the  first  devise  thereof  John  Goltsman  junior  took  only 
an  estate  for  life.  The  word  "estates"  does  not  enlarge  that  devise, 
because  the  word  is  used  only  as  reference,  and  not  in  ih^  operative 
clause  of  the  devise :  Doe  d.  Bruton  v.  White  (t).  The  true  princi- 
ple of  construction  was  overlooked  by  the  Lord  Chief  Baron  (j) ;  for, 
in  the  fii#  place,  when  construing  a  will,  the  Court  cannot  take  into 
consideration  the  fact  that  John  Goltsman  junior  was  the  heir  of  John 

(a)  9  Ir.  Eq.  Rep.  249.  (6)  12  Ir.  Com.  Law  Rep.  129. 

(c)  2B.  &  Ad.  I.  (<0  2  CI.  &Fin.  421. 

(«)  2  Atk.  311.  05  6  Taunt.  410. 

(g)  8  East,  141.  (/')  1  Eden,  473 ;  S.C,  1  Amb.  385. 

(0  1  Exch.  535.  0)  Id  Ir*  Com.  Law  Rep.  171. 

VOL.  17.  88  L 
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9. 
COLTSMAH. 


E.  T.  1865*  Coltsman  senior ;  neither  can  the  Court  impute  to  a  testator  an  io- 
Exeh,  Cham. 

tention  that  one  portion  of  the  will  is  to  operate  as  a  devise,  and 

another  portion  by  an  intestacy.  His  Lordship  seems  also  to  hsTe 
OTcrlooked  the  principle  laid  down  by  Shadwell,  V.  C,  in  MaeheU 
T.  Weeding  (a\  viz.,  *'  That  it  was  a  settled  point  that,  whether  an 
**  estate  be  given  in  fee  or  for  life,  or  generally,  withoot  any  ptr- 
^^  ticular  limit  as  to  its  duration,  if  it  be  followed  by  a  devise  over  in 
**  case  of  the  devisee  dying  without  issue,  the  devisee  will  take  an 
**  estate  tail."  The  reason  is  plain,  because  thus  the  issue  of  the 
first  taker  are  most  benefitted.  In  Dicksgrove  the  Lord  Chief  Baron 
gave  an  estate  for  life  to  John  Coltsman  junior ;  thus  creating  an 
intestacy  in  the  event  of  John  Coltsman  junior  having  left  children 
,  living  at  his  death,  for  neither  they  nor  Daniel  Cronin  would  take 
under  the  will  and  codicil.  The  words  "  at  my  son's  death  "  are  not 
used  in  the  restricted  sense  here ;  they  point  merely  to  the  failare  of 
the  previous  estate:  Peyton  v.  Lambert (b);  Walter  v.  Drew{e). 
While  it  is  admitted  that  Daniel  Coltsman  should  take  something 
under  the  will  and  codicil,  it  is  clear  that  he  could  not  have  taken 
anything  if  John  Coltsman  junior  had  left  a  child  which  lived  for  one 
day  after  his  death.  The  true  canon  of  construction  is  laid  down  in 
Prior  on  Issue^  par.  104,  quoted  by  Wood,  Y.  C,  in  Biieeston  r. 
Warburton  (d) : — *'  That,  when  there  is  nothing  in  the  will  to  give 
''  an  estate  to  the  issue,  or  to  give  the  ancestor  more  than  a  life 
"estate,  words  intimating  an  intention  on  the  part  of  the  testator 
"  that  the  failure  of  issue  should  be  confined  to  a  limited  period 
'*  shall  not  have  this  efiect ;  but,  on  the  contrary,  the  gift  over  shall, 
"  if  possible,  be  construed  as  taking  efiect  on  an  indefinite  failare  of 
''  issue,  for  the  purpose  of  creating  an  estate  tail  in  the  ancestor.** 
To  hold  that  the  testator  here  contemplated  an  intestacy  as  to 
Dicksgrove,  is  tantamount  to  introducing  a  new  cano^  of  con- 
struction. 

In  the  devise  of  Flesk  Castle  the  word  "  property  "  is  not  used  in 
the  sense  of  a  gift,  but  as  description.  The  words  ^*  in  defaalt  of 
heirs  of  his  body,"  following  an  estate  for  life,  create  an  estate  tail 


.  (a)  8  Sim.  4. 
(c)  Comyn,  372. 


(6)  8  If.  Com.  Law  Bap.  511. 
{d)  2  K.  &  J.  40&. 
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by  implication  in  the  first  taker.     The  phrase  "heirs  of  the  bo^y"  S-  '^'  18^5. 
is  called  by  Sir  Matthew  Hale  "  the  eye  of  an  estate  tail ;"  and,  in     v— ^ 

COLTSMAN 

a  deed,  a  grant  to  the  grantee,  with  remainder  over  in  case  the  ^^ 

grantee  die  without  heirs  of  his  body,  gives  an  estate  tail  by  impli-    coltsbian. 
cation  to  the  grantor:  2  Preston  on  Estates,  p.  474. 


The  Attorney- General  (J,  A,  Lawson),  the  Solicitor' General 
{E.  Sullivan),  H.  P.  Jellett,  G.  May,  and  J,  C.  Neligan,  for 
Daniel  Cronin  Coltsman,  the  respondent  in  error. 

The  plain  meaning  of  the  language  used  by  the  testator  is,  that 
the  death  of  John  Coltsman,  without  having  heirs  of  his  body,  and 
not  an  indefinite  failure  of  issue,  was  the  period  at  which  all  the 
estates  were  to  pass  over  to  Daniel  Cronin  Coltsman.  If  "  without 
issue "  stood  in  the  place  of  '*  in  default  of  heirs  of  his  body,"  it 
would  be  impossible  to  contend  that  an  indefinite  failure  of  issue 
was  intended.  There  is  no  technical  value  attached  to  the  words 
*'  heirs  of  the  body,"  in  a  will ;  the  intention  of  each  testator  in 
every  will  is  alone  to  be  looked  to :  Wilkinson  v.  South  (a) ;  Doe  d. 
Sheers  v.  Jeffrey  (fi)  ;  Doe  v.  Frost  (c) ;  Ex  parte  Davis  (rf).  The 
words  *'  at  the  death "  require  a  restricted  construction.  Jones  v. 
Eyan(e)  was  decided  upon  two  grounds,  first,  that  the  word  ''after" 
might  mean  at  his  death ;  secondly,  that  there  were  other  limitations 
in  the  will  which  would  not  permit  of  the  restricted  construction. 
'*  Die  without  heirs  of  the  body  "  must  mean  the  same  construction 
whenever  they  occur  in  the  will  and  codicil,  as  was  observed  by 
Lord  St.  Leonards  in  Jones  v.  Ryan.  Forth  v.  Chapman  (f)^  Par- 
ker V.  Birks  {g\  and  Wyld  v.  Lewis  (A),  do  not  bear  upon  this  case. 
The  fact  that  Mary  Godfrey  was  to  receive  a  personal  benefit  upon 
the  estate  going  over  to  Daniel  Cronin  Coltsman  points  to  a  failure 
of  issue  at  the  death  of  John  Coltsman  junior.  *'  Heirs  of  the  body  " 
is  no  more  mysteriously  inflexible  than  '*  issue ;"  the  phrase  may 
mean   either  children  or  remote  descendants ;  when  used  in  the 


(a)  7  T.  Rep.  555.  C*)  7  T.  Rep.  589. 

(c)  3  B.  &  Aid.  546.  (</)  2  Sim.,  N.  S.  114. 

(e)  9  Ir.  £q.  Rep.  249.  (f)  I  F.  Wms.  663. 

{g)  1  E.  &  J.  156.  (A)  ]  Atk.  432. 
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E.  T.  1865.  latter  sense,  *' issue"  and  "heirs  of  the  body"  are  870007100111. 

Exeh.  Cham.     —  ,  .  ,  .  ,        .  • 

V— N '     Here,  the  words  are  used  to  point  to  the  time  when  the  estates 

COLTSMAN 

^^  shoald  go  over.    '*  Property  "  carries  Flesk  Castle  and  all  belooging 

GOLT8MAN.  to  it.  "  M7  lands  at  Dicksgrove  "  is  eqaall7  potent.  And  the  tes- 
tator, having  charged  all  his  estates,  in  the  event  of  his  soo  dTing 
without  issue  living  at  his  death,  with  £6000,  for  Maiy  Godfre/s 
benefit,  speaks  of  both  denominations  as  "  all  my  said  estates."  In 
re  English  (a) ;  2  Jarman  on  Wills,  3rd  ed.,  p.  251.  Both  proper- 
ties are  mentioned  together ;  the7  go  over  together ;  therefore  John 
Coltsman  junior  took  an  absolute  estate  in  both. 

The  objection  that  the  restricted  limitation  of  heirs  of  the  bod7 
to  children  living  at  the  death  of  John  Coltsman  junior  creates  an 
intestac7  ^  ^^  Dicksgrove,  is  answered  by  the  presumption  that,  so 
far  from  intending  to  create  an  intestacy,  the  testator  knew  what 
he  was  doing,  and  that  his  son  was  his  heir-at-law,  and  that  he 
would  inherit  Dicksgrove,  and  could  thus  provide  for  his  issae  if 
he  had  any :  Uthwatt  v.  Bryant  {h) ;  Doe  d.  Fatten  v.  Friekeric); 
Burton  v.  J^ite  (d).  As  to  the  authorities  relied  on  by  the  plaintiff 
in  error,  Wyld  v.  Lewis  (e)  is  either  inaccurately  reported,  or  Lord 
Hardwicke  made  a  mistake,  as  the  construction  there  given  wooM 
have  disinherited  children  as  well  as  gprandchildren. 

In  Doe  d.  Cole  v.  Goldsmith  (f)^  there  was  an  actual  gift  to  the 
heirs  of  the  body,  and  the  Court  refused  to  cut  down  the  word 
**  heirs  "  to  *'  children."  Here  there  is  no  gift  to  the  heirs  of  the 
body  of  John  Coltsman' junior,  direct  or  implied.  The  Lord  Chief 
Baron  adopted  the  same  principle  of  construction,  viz.,  he  examined 
the  entire  scope  of  the  will  and  codicil,  and  sought  how  John  Colts- 
man junior  could  be  most  effectually  prevented  from  barring  the 
devolution  of  both  estates.  An  estate  tail  in  Flesk  Castle  could 
not  have  been  given  without  overruling  all  the  cases  in  the  books: 
Letheuilier  v.  Trat^  {g).  The  2gth  section  of  the  Wills  Act  has  do 
application  to  cases  in  which  the  words  dying  without  issue  are 

(a)  2  Jr.  Com.  Law  Bep.  284.  {6)  6  Taant.  317. 

(e)  6  Exch.  510.  {d)  7  Ezch.  720. 

(0  I  Atk.  432.  ,  (f)1  Taunt.  209. 

{g)  3  Atk.  796. 
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mentioned  with  other  words,  such   as  dying  under  twenty-one  i  T.  T.  1865. 
which  additional  words,  upon  the  authority  of  decided  cases,  modify     -     -,       r 
their  meaning :  Morris  v.  Morris  (a) ;  Leigh  v.  Norbtary  (6). 

COLTSMAN. 

D.  C  Heron,  in  reply,  cited  Hawkins  on  Wills,  p.  132,  upon  the 
meaning  of  the  word  estate. 

The  Lord  Chief  Justice  complimented  the  Junior  Counsel  on 
each  side  upon  the  ability  with  which  they  had  argued  the  case. 


\  T   T   Ifi^'? 

The  Court  being  equally  divided  in  their  opinion,  their  Lordships       June  22. 

deliyered  their  judgments  seriatim. 

» 

O'Hagan,  J. 

This  was  an  action  of  ejectment  on  the  title,  brought  by  the 
plaintiff  Catherine  Coltsman,  to  recover  from  the  defendant  Daniel 
Cronin  Coltsman  two  estates  situate  in  the  county  of  Kerry — one 
called  Dicksgrove,  and  the  other  Flesk  Castle.  Flesk  Castle  is  held 
for  lives  renewable  for  ever ;  and  Dicksgrove  is  held  in  fee-simple. 
Both  denominations  were  the  property  of  John  Coltsman,  who  had  a 
son,  John  Coltsman  the  younger,  and  a  daughter,  Mary  Coltsman. 
He  made  his  will,  which  bore  date  the  9th  of  August  1833,  and  was 
in  these  terms. — [Read  the  will.] — To  this  will  he  added  a  codicil, 
bearing  date  the  6th  of  December  1833,  which  was  in  the  terms 
following. — [Read  the  codicil.] — ^In  1835,  John  Coltsman  the  elder 
died,  leaving  John  Coltsman  the  younger  his  son,  Mary  Coltsman 
his  daughter,  and  his  widow,  surviving  him.  Another  daughter, 
who  died  during  his  life,  married  Daniel  Cronin,  and  left  several 
children :  Daniel  Cronin  the  younger,  otherwise  Daniel  Crgnin 
Coltsman,  the  defendant,  was  her  eldest  son.  After  the  death  of 
John  Coltsman  the  elder,  in  the  year  1835,  John  Coltsman  the 
younger  executed  two  disentailing  deeds — one  as  to  Flesk  Castle, 
and  the  other  as  to  Dicksgrove ;  they  both  bore  date  the  7th  of 
July  vl  836.  There  was  a  reconveyance  from  David  Mahony,  the 
trustee ;  and  under  these  instruments  John  Coltsman  became  abso- 
lutely  entitled  to  dispose  of  the  two  denominations,  if  his  father's 

(a)  17  Beav.  198.  (*)  13  Vcs.  jun.  340. 
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T.  T.  1865.  will  and  codicil  gare  him  an  estate  tail  in  DickBgrove,  and  an 

E^pch.  Cham.  .  ,         .    .     «      ,    ^ 

« — <v ,  estate  quast  m  tail  in  Flesk  Castle.    Being  so  possessed,  he  made 

^^  his  will,  bearing  date  the  7th  of  August  1848,  and  devised,  after 

C0LT8MAN.    several  bequests,  all  the  rest,  residue  and  remainder  of  his  pro- 
perty, of  every    kind  and  description,  whether  real,  freehold,  or 
personal,   to  his  dear  wife   Catherine   Coltsman,  her  heirs,  exe- 
cutors,  administrators    and    assigns,    for    ever.     John    Coltsman 
subsequently  died ;  and  the  ejectment  in  this  cause  was  instituted 
by  his  widow  Catherine,  relying  on  this  residuary  devise  as  enti- 
tling her  absolutely  to  Flesk  Castle  and  Dicksgrove.     The  record 
came  for  trial  in   1863,  before  the  Lord   Chief    Justice  of  the 
Common  Pleas,  who  directed  a  verdict  for  the  defendant,  subject 
to  be   turned   into  a  verdict  for  the   plaintiff  in  case  the  Court 
should  be  of  opinion  that  the  verdict  should  be  so  entered.    The 
case  was  argued  before  the  Court  of  Exchequer,  on  a  motion  to 
set  aside  the  verdict  and  enter  a  verdict  for  the  plaintiff,  in  pur- 
suance of  the  leave  reserved ;  and  the  Court  pronounced  judgment 
in  sustainment  of  the   verdict,  and   in  favour  of  the  defendant, 
as  to  both  the  denominations  in  question.     Against  that  judgment 
the   plaintiff  has   appealed;    and  we  are  now  required  to  decide 
whether  it  was  well  founded.     It  proceeded  upon  the  view  that, 
under  the  will  of  John  Coltsman  the  elder,  and  the  codicil  attached 
to  it,  in  the  event  which  occurred  after  his  death,  Daniel  Cronin 
Coltsman,  the  defendant,  became  entitled  to  both  the  denominations 
of  Flesk  Castle  and  Dicksgrove.    If  he  was  so  entitled,  both  the 
verdict  and  judgment  should  be  supported  as  to  both.    If  he  was 
so  entitled  to  one,  the  verdict  and  judgment  will  be  so  far  main- 
tainable; but  if,  on  the  other  hand,  John  Coltsman  the  younger, 
under  the  will  and  codicil,  took  a  quasi  estate  tail  in  Flesk  Castle, 
and  an  estate  tail  in  Dicksgrove,  or  such  an  estate  in  either  of 
them,   then,   under   the  operation   of  the   disentailing  deeds,  and 
the  will  of  her  husband,  the  plaintiff  Catherine  rightly  claims  to 
have  a  verdict  entered  for  her  as  to  both  the  denominations,  or 
oife  of  them,  and  that  John  Coltsman  the  younger  took  such  an 
estate  in  tail,  or  quasi  in  tail. 

The  case  is  one  of  much  complexity  and  difficulty,  and  well 
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illustrates  the  truth  of  the  ohservation  of  Lord  Cokey  which  has  T.  T.  1865. 

been  lately  repeated  bj  a  learned  lord,  as  indicating  his  own  em-     — ^.^ * ' 

coltsmak 
barrassment  in  dealing  with  a  tangled  question  of  the  kind  : — "  Wills, 

**and  the  construction  of  them,  do  more  perplex  a  man  than  coltsman. 
*'  any  other  matter ;  and  to  make  a  certain  construction  of  them 
**  exceedeth  jurisprudentium  artem,'*  I  have  had  great  doubt  and 
hesitation  in  considering  the  arguments ;  and  I  am  by  no  means 
confident  that  I  have  reached  the  right  construction,  especially 
as  I  am  aware  it  differs  from  that  of  some  of  my  Brethi*en,  whose 
knowledge  and  experieace  are  far  greater  than  mine,  and  for  whose 
opinions  I  have  the  sincerest  respect ;  but,  upon  the  whole,  with  the 
proper  diffidence  and  self-distrust  which  such  a  difierence  should 
engender,  I  think  that  the  judgment  of  the  Exchequer  was  right, 
and  ought  to  be  affirmed. 

Upon  the  true  construction  of  the  will,  if  it  stood  alone,  I  should 
be  of  opinion  that  John  Coltsman  the  younger  took  the  entire  estate 
of  the  testator  in  Flesk  Castle ;  but  only  an  estate  for  life  in 
Dicksgrove.  The  devise  of  Flesk  Castle  gives  to  John  Coltsman 
*'  all  those  my  property^  lands,  tenements  and  premises  at  and  about 
**  Flesk  Castle,  together  with  the  live  stock  on  said  lands."  I  think 
that  the  word  *'  property "  was  sufficient  to  pass  the  absolute 
interest.  A  series  of  cases,  to  which  it  would  be  idle  to  refer 
in  detail,  has  established  that  that  word,  unqualified  by  the  con- 
text, will  give  whatever  the  testator  had.  It  is  enough  on  this 
point  to  refer  to  Doe  d.  Booley  and  others  v.  Roberts  (a), 
Nicholls  V.  Butcher  (5),  and  Patten  v.  Randall  {c).  I  see  nothing 
in  this  will  to  prevent  the  ^1  application  of  these  authorities,  and  a 
crowd  of  others  to  the  same  effect ;  and,  therefore,  it  seems  to 
me  that  the  word  **  property  "  was  sufficient  to  give  John  Coltsman 
junior  the  quasi  fee  in  Flesk  Castle.  In  Dicksgrove,  looking  to 
the  will  alone,  I  think  he  took  merely  a  life  estate.  The  devise  is,  of 
'*  my  lands,  tenements  and  premises,  with  the  appurtenances  thereof, 
situate,  lying  and  being  at  Dicksgrove,  near  Castleisland."  Before 
the  Wills  Act,  words  such  as  these  only  gave  an  estate  for  life ; 

(a)  11  Ad.  &  EU.  1000.  (b)  18  Yes.  198. 

(c)  1  Jac  &  W.  189. 
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T.  T.  1665.  and  I  have  been  unable  to  feel  the  force  of  the  argument  ingenioiisly 

^  -"^y    -*'    founded  on  the  law  of  the  phrase  **I  also  devise,"  and  soforth, 

^  prefacing  the  gift  of  Dicksgrove,  and  connecting  it  with  the  preoe- 

C0LT8MAN.  dent  gift  of  Flesk  Castle ;  and,  as  has  been  alleged,  importing  that 
the  second  was  given  in  the  same  manner,  and  with  the  same 
amount  and  character  of  estate  as  the  first.  It  seems  to  me  to 
have  no  such  effect ;  and  I  find  nothing  else,  to  which  reference  has 
been  made  for  that  purpose,  in  the  provisions  of  the  will,  sufficient  to 
enlarge  the  life  estate  so  devised  in  Dicksgrove. 

I  come  now  to  consider  the  codicil,  whioh  the  testator  directs  to 
be  taken  '*  as  a  part "  of  his  will.     The  great  question  before  as 
is — does  its  language  import  a  gift  over  on  the  indefinite  failure 
of  the  issue  of  John  Coltsman,  or  on  the  failure  of  issue  living 
at  the   time  of  his  death  ?     For  the  purpose  of  determining  that 
question,  we  are  to  consider  the  words  employed,  and  the  intention  of 
the  testator,  as  it  may  (airly  be  gathered  frum  all  the  parts  of  the 
will  and  codicil  taken  together.     In  Throgmorton  v.  Holyday(a), 
Lord  Mansfield  says : — '*  The  testator's  intention  must  be  taken  and 
'*  collected  from  the  whole  will,  and  it  must  prevail,  if  consistent 
'^  with  law ;"   and  Mr.  Justice  Wilmot  expresses  the   same  view, 
still  more  strongly: — "The  statute  only  requires  a  will  in  writing; 
"but  requires  no  technical  words.     Therefore,  if  by  sound,  not 
"indeed  arbitrary,  construction,  it  appears  that  the  intention  was 
"  to  devise  a  fee,  it  is  immaterial  what  words  are  made  use  of.   And 
"all  the  circumstances  and  clauses  are  to  be  united  and  taken 
"together  in  order  to  collect   this  intention."     And  Lord  Ellen- 
borough  puts  the  same  doctrine  more  pointedly  still  in  Doe  d.  ShuU 
V.  Paiteson  {p)  : — "  There  are  no  words  of  such  an  inflexible  nature 
*<as  will  not  bend  to  the  intention  of  a  testator  when  it  can  be 
"  collected  from  the  context  of  the  will.''    I  do  not  think  that  this 
rule  of  construction  has  been  altered  or  modified  in  any  subsequent 
cases.    What,  then,  is  the  effect  of  the  words  of  the  codicil,  viewed 
in  the  light  of  testator's  intention,  so  far  as  it  is  apparent  on  the 
face  of  these  instruments  ? 

I  have  said  that  if  the  will  stood  alone,  I  should  be  of  opinion 

(a)  3  Burr.  1618.  (6)  16  East.  474. 
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that  it  gave  to  John  Coltsman  the  younger  the  absolnte  interest  in  T.  T.  1865. 

Flesk  Castle,  and  onlj  an  estate  for  life  in  Dicksgrove ;  and  this     * ^/— -^ 

I  should  bold,  although  I  am  quite  satisfied  that  the  testator  never  ^^ 

contemplated  the  dedicature,  but  meant  that  his  entire  estate  and  coltsman. 
property  in  both  should  go  to  his  only  son.  I  believe  that  the 
difference  in  the  form  of  the  devises  originated  not  in  any  will  of 
his,  but  in  the  ignorance  or  error  of  the  draftsman  who  prepared  the 
instrument.  Still,  there  are  no  words  indicating  intention  which 
would  warrant  us  legally,  upon  the  decided  cases,  in  saying  that  the 
will  gave  more  than  a  life  estate  in  one  of  the  denominations.    But  ' 

when  the  testator  comes  to  incorporate  the  codicil  with  his  previous 
testamentary  disposition,  he  deals  with  those  denominations  pre- 
cisely in  the  same  way.  There  is  no  sort  of  difference  in  the  words 
applied  to  the  one  and  to  the  other ;  and  they  afford  no  pretence 
for  saying  that  his  intention,  whatever  it  may  have  been,  was  not, 
absolutely  and  in  all  respects,  the  same  as  to  both.  What  was  that 
intention  ?  I  believe  it  to  have  been  this : — John  Coltsman  the 
elder,  after  he  made  a  will,  with  the  purpose,  probably,  as  I  believe, 
of  disposing  of  his  entire  property,  subject  to  certain  charges  and 
outgoings,  to  his  son — certainly  with  the  effect  of  giving  him  all  that 
could  be  given  in  Flesk  Castle — began  to  consider  what  might  possibly 
happen,  and  what,  in  the  result,  did  actually  occur — the  death  of  his 
son,  leaving  no  children  to  inherit  the  estates;  and  he  determined 
that,  in  that  possible  event,  those  estates  should  go  over  to  Daniel 
Cronin.  It  seems  to  me  to  have  been  his  purpose  that  the  absolute 
interest  should  belong  to  John  Coltsman  the  younger  only  if  he 
left  issue  living  at  his  death.  He  fixed  the  period  of  the  death 
as  that  at  which  the  contingency  should  be  ended ;  and  his  lands  at 
Flesk  Castle  and  Dicksgrove,  with  his  plate  and  furniture,  should 
vest  in,  or,  in  his  own  words,  "  descend  and  be  transferred,-'  to  his 
grandson.  Now,  does  the  codicil  contain  words  from  which,  in  the 
phrase  of  Mr.  Justice  Wilmot,  ^'  by  sound,  and  not  arbitrary,  con- 
struction,''  such  an  intention  may  reasonably  be  ascribed  to  the 
testator?  I  think  it  does.  The  bequests  with  which  the  codicil 
begins  are  unimportant,  but  it  proceeds. — [Read  codicil  from  words 
"and  if."] 

VOL.  17.  89  L 
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T.  T.  1865.       Abridged  aa  the  devise  may  be,  without  altering  its  effect  for  the 

JExck,  ChOMm 

« ^ *     purpose  of  the  argument,  it  will  shortly  read : — "  And  if  it  shoold 

^^  "  happen  that  John  Coltsman  die  without  heirs  of  his  body  lawfully 

coiiTSMAN.  <*  begotten,  1  devise  and  direct  that  my  lands  at  Flesk  Castle  and 
"Dicksgrove  shall,  at  my  son's  death,  descend  to  my  grandson 
'^Daniel  Cronin,  and  his  heirs."  In  their  plain  meaning,  those 
words,  even  if  they  could  not  receive  a  technical  construction  from 
the  cases  to  which  we  have  been  referred  on  the  part  of  the  de- 
fendant,, would  seem  to  contemplate  the  period  of  John  Coltsman's 
death,  without  heirs  of  his  body  then  living,  as  that  at  which  he  and 
his  heirs  should  cease  to  have  any  interest  in  the  estates,  and  the 
whole  of  them  should  descend  to  Daniel  Cronin.  Upon  the  re- 
strictive effect  of  the  words  *^at  my  son's  death"  many  cases  were 
relied  on.  I  shall  refer  to  two  of  them — Doe  d.  King^  v.  Frost  {a\ 
adopted  in  and  sustained  by  Ex  parte  Dames  (h).  In  the  first, 
the  devise  was  to  a  son  and  his  heirs,  "  provided  that  if  V.  should 
*'  have  no  children,  child  or  issue,  the  estate  was,  on  the  decease  of 
**  the  son,"  to  go  over  to  the  heir-at-law.  And  it  was  held  that  the 
son  took  an  estate  in  fee,  with  an  executory  devise  over,  should 
he  have  no  issue  living  at  the  time  of  his  death ;  on  the  ground  that 
it  was  the  intention  of  the!  testator  that  the  period  of  the  death  of  the 
son  should  be  fixed  for  determining  whether,  according  to  the  event 
indicated,  he  should  take  absolutely,  or  the  property  should  go  over. 
This  appears  to  be  a  case  very  nearly  identical  with  that  before  ut. 
I  shall  by-and-by  consider  the  effect  of  the  use  of  the  words  "  heirs 
of  the  body  "  as  contrasted  with  "  children  "  or  ^*  issue  "  in  Doe  v. 
Frost.  In  this  case,  as  in  that,  the  nature  of  the  estate  of  the  first 
devise,  whether  it  should  be  absolute,  or  terminate  at  a  particuUr 
time  and  thenceforward  vest  in  another,  was  made  contingent  on  the 
existence  of  *'  issue  "  or  "  heirs  of  the  body,"  living  at  his  death. 
The  word  used  there,  in  Doe  v.  Frosty  is  *'  on,"  and  the  word  in  the 
codicil  *'  at;"  but  in  Ex  parte  Davies  the  word  was  *^at"  and  the 
Vice-Chaucellor  held  that  ''at"  and  ''on"  were  identical  for  the 
purposes  of  his  decision,  which  was  made  in  accordance  with  that  in 
Doe  V.  Frost.    I  shall  not  go  into  any  detailed  confflderation  of  the 

(a)  3  B.  &  Aid.  546.  (I)  2  Sim.,  N.  S.  114. 
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cades  on  this  point,  which  are  collected  in  the  last  edition  oiJarman  T.  T.  1865. 
on  WilU.    Several  have  been  cited  for  the  plaintiff;  bnt  I  think     ^^  \      ^' 

COLTSMAN 

they  will  be  found  distinguishable  in  some  instances  by  the  use  of  ^^ 

the  word  '<  after,"  which  is  not,  and  has  not  been  held  to  be,  of  the    coltsmav. 
same  effect  with  the  words  **  at "  and  "  on  ;"   and  in  others  by 
circumstances  compelling  a  conclusion  as  to  the  testator's  intention, 
inconsistent  with  the  operation  sought  to  be  given  to  those  words. 
Are  there  any  such  circumstances  in  this  case  ?    Is  the|re  any  clear 
indication  of  intention  on  the  part  of  the  testator  that  the  failure  of 
issue  should  not  be  a  failure  pf  issue  living  at  his  death,  but  a 
failure  of  issue  generally,  so  as  to  give  him  the  estate  tail  which  he 
claims,  and  deprive  the  defendant  of  the  beneOt  of  the  executory 
devise  on  which  he  has  relied?     If  there  had  been  such  an  indi- 
cation it  might  prevail ;  and  the  words  **  at  his  decease  "  cannot  be 
allowed  to  defeat  its  operation.     But  it  seems  to  me,  that  the  in- 
dication is  all  the  other  way ;  and  that,  upon  the  entire  codicil,  it  is 
reasonably  certain  that  John  Goltsman  the  elder  designed  to  vest 
both  the  estates  in  his  grandson  immediately  on  the  decease  of  his 
son  without  living  issue.      He  had  given  by  his   will   his  plate, 
furniture,  and  pictures  to  John  Goltsman  the  younger.    When  he 
comes  to  modify  that   will  by  the  codicil,  he  gives  the   "plate, 
furniture,  and  library,"  as  specified  in  his  will,  to  his  grandson,  **  at 
his  son's  death  "  without  heirs  of  his  body.    If  there  had  been  no 
devise  of  lands  in  the  codicil  at  all,  and  if  this  bequest  of  chattels 
had  been  the  only  one  contained  in  it,  could  any  one  have  fairly 
contended,  under  the  circumstances  which  arose,  that  those  chattels 
did  not  belong  to  Daniel  Cronin  immediately  on  the  decease  of  John 
Goltsman  the  younger  ?    If  not,  why  should  it  be  supposed  that  he 
had  a  different  purpose  as  to  the  disposition  of  the  realty,  '*  together 
with"  which,  and  in  connection  with  it,  and  as  ancillary  to  the 
devise  of  it,  the  plate,  furniture,  and  pictures  were   bequeathed? 
Did  not  the  testator  mean  that  the  owner  of  the  estates  should  have 
the  plate  and  furniture:  that  they  should  be  enjoyed  by  the  same 
person,  and  come  into  his  possession  at  the  same  time?     On  this 
point  the  case  of  Byng  v.  S^g  (a)  seems  of  much  authority,  for  it 

(a)  lOH.  ofL.Cas.  175. 
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T.  T.  1865.  was  held  there,  that  the  clear  purpose  of  the  testator  as  to  the 
%■  ly  I     »*    accessory  will  be  taken  to  determine  the  effect  of  his  de?ise  of  the 

C  O  Ill's  Bff  A IV 

^  principal.     In  the  case  before  us,  the  estates  were  the  principal,  and 

COLTS  MAN.    the  plate  and  pictures  bequeathed  were  the  accessory.    In  Byng  v. 

Byng^  the  principal  given  was  the  Quondom  Hall  estate  to  Mary 

« 

Anne  Byiig  and  her  children;  and  the  accessory  was — ''With 
''my  mansion-house,  furniture,  plate,  books,  linen.  Archbishop 
"  Cranmer's  portrait  by  Holbein,  the  Indian  cabinet  in  drawi^g- 
"  room,  and  striking-watch,  and  diamond  ear*ring8  and  pins,  as  heir- 
"  looms  with  my  estate."  And,  referring  to  those  words,  in  giving 
judgment.  Lord  Westbury  says  [p.  176]: — "If  there  be  a  clear 
"description  of  the  manner  in  which  the  accessory  is  to  be  held 
"  and  enjoyed,  and  the  accessory  is  an  inseparable  incident  to  the 
"  principal,  the  light  derived  from  the  directions  given  with  regard 
"to  the  accessory  may  with  propriety  be  used  for  the  purpose  of 
"  clearing  the  testatrix's  intention  with  regard  to  the  enjoyment  of 
"  the  principal.  It  would  be  manifestly  impossible,  and  repagnant 
"  to  the  intention  of  the  testatrix,  that  the  accessory  should  be  en- 
*'  joyed  in  the  one  way,  the  principal  in  another."  The  application 
would  seem  not  inapplicable  to  this  case,  in  which  the  devise  is  of 
the  real  estate,  "  together  with  "  the  plate,  furniture,  and  library.  In 
Syng  v.  Byng  there  was  also  the  circumstance  that  the  devisee  was 
required  to  take  a  particular  name ;  and  this  was  much  relied  on 
by  Lord  Cran worth  and  Lord  Kingsdown  as  indicating  intention: 
and  so,  in  the  case  before  us,  the  codicil,  after  providing  that  the 
lands  and  chattels  should  descend  to  Daniel  Cronin  "  his  heirs,  exe- 
cutors and  assigns,  for  ever,"  requires  that  the  heir,  for  the  time 
being,  shall  add  the  name  of  "  Coltsman  "  to  the  name  of  "  Cronin." 
Is  not  this  an  indication  of  intention  to  guide  and  restrict  the 
devolution  of  the  property  in  a  particular  way  and  to  a  specified 
person  ?  Daniel  Cronin  was  to  take  the  plate  and  pictures,  and  he 
was  to  assume  the  name  of  the  testator.  The  plate  and  pictures 
were  to  pass  with  the  lands,  and  the  name  was  to  be  taken  by  the 
possessor  of  both.  Do  not  these  circumstances  go  far  to  show 
that  the  design  of  the  testator  in  framing  his  codicil  was  to  pnt 
an  end,  so  far  as  he  could,  to  the  uncertainty  in  which  the  will  leA 
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the  destination  of  the  property  after  the  death  of  John  Coltsman  the  T.  T.  1865. 
younger,  if  he  should  die  leading  no  children,  and  to  leave  a  specified     «—  - y  -» 

C  O  LT  fl\f  ATT 

representative  of  John  Coltsman  the  elder  in  the  person  of  his  grand- 
son,  who  shoald  at  once  retain  the  family  plate,  and  pictures  and    colt8MA.n. 
library,  and  assume  the  family  name,  and  so  maintain  the  family's 
credit  and  importance  in  the  country,  which  he  could  not  do  without 
also  enjoying  the  family  estates,  and  occupying  the  family  mansion. 
These  circumstances  appear  to  me  to  be  pregnant  and  persuasive  on 
the  question  of  intention.     There  is  another,  which  seems  even  more 
so.    After  providing  for  the  addition  of  the  name  of  "  Coltsman " 
to  that  of  '*  Cronin,*'  the  codicil  proceeds  : — "  Also,  if  it  should 
"  happen  that  my  son  John  Coltsman  die  without  heirs  of  his  body 
"  lawfully  begotten,  or  to  be  begotten,  in  that  case,  and  in  default  of 
'*  such  heirs,  I  do  hereby  give  and  assign,  out  of  the  moneys  I  have 
"  at  interest,  and  specified  in  my  said  will,  the  sum  of  £6000  to  my 
"daughter  Mary  Godfrey,  for  her  own  use  and  benefit."    The  testa- 
tor's view  was  plainly  this,  that,   whilst  he  did   not  think  fit  to 
burden  his  son  with  this  charge  of  £6000,  he  might  properly  secure 
it  to  his  daugh^r,  in  the  event  of  his  grandson  succeeding  to  the 
^  estates.    Now,  upon  the  construction  for  which  the  plaintiff  contends,  ' 

when  would  the  £6000  have  become  payable?  If  the  failure  of 
issue  be  held  to  mean  a  failure  of  issue  generally,  and  not  a  failure 
of  issue  living  at  John  Coltsman's  death,  at  what  period  could  this  • 
bequest  be  claimed  by  my  Lady  Godfrey  ?  On  the  defendant's  con- 
struction, the  time  of  its  vesting  in  her  was  fixed,  and  was  the 
very  time  at  which  reasonably  the  testator  might  have  wished  that 
vesting  to  take  place.  The  bequest  is  considerable  and  important ; 
and  it  is  hard  to  conceive  that  he  designed  to  give  such  an  effect  to 
the  will  as  would  disentitle  his  daughter  indefinitely  to  the  enjoy- 
ment of  his  bounty ;  yet  that  would  seem  to  be  a  consequence 
flowing  from  the  construction  which  I  decline  to  adopt,  unless  other 
distinct  and  contradictory  interpretations  be  put  on  the  same  words 
in  the  same  clauses.  There  is  another  circumstance  still,  which, 
though,  perhaps,  of  less  account  than  that  to  which  I  have  last 
adverted,  should  not  be  altogether  overlooked.  The  testator,  contem- 
plating the  death  of  John  Coltsman  the  younger,  without  children. 
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T.  T.  1865.  authorisea  him  to  charge  the  estates  with  any  reasonable  pro^inon, 

EmcH  Cham. 

^^J-^  ■— /    to  be  paid  and  payable  to  his  wife  during  her  natural  life.    She  is 
the  plaintiff  in  this  action  ;  and  it  may  be  worth  a  thought  how  far 
C0LT8MAN.    WO  shall  accord  with  the  intention  of  the  testator,  in  holding  his 
words  to  have  had  such  an  operation  that  his  son  was  enabled  to 
give  away  absolutely  from  his  grandson  the  very  property  on  which 
he  unequivocally  declared  his  purpose  to  be,  that  she  should  only 
have  a  life  charge,  at  his  son's  discretion,  and  with  his  own  assent 
The  matters  to  which  I  have  adverted  present,  to  my  mind,  aoca* 
mulated  evidence  that  the  general  intention  to  be  gathered  from  all 
the  provisions  of  the  codicil  is  far  from  conflicting  with  the  con- 
struction which  I  think  should  be  given  to  the  words  "  at  my  son's 
death,'*  and  is  in  perfect  harmony  with  that  construction,  and  fur- 
nishes powerful  support  to  the  argument  in  favour  of  it.    On  the 
whole,  therefore,  I  am  of  opinion  that,  both  as  to  Flesk  Castle  and 
to  Dicksgrove,  the  true  operation  of  the  will  and  codicil  vested  the 
entire  estate  in  Daniel  Cronin  Coltsman,  on  the  death  of  John  Colts- 
man  the  younger  without  children  living  at  that  time.     And  I  hive 
reached  this  conclusion  as  to  both  the  denominations,  concurring 
fully  with  the  Lord  Chief  Baron,  in  his  judgment  in  the  Coart 
of  Exchequer,  that  it  is  impossible  to  apply  a  different  rule  to 
Flesk  Castle  and  to  Dicksgrove.     They  are,  as  there  said,  differ- 
ently dealt  with  by  the  wording  of  the  will— -I  think  unadvisedly, 
and  against  the  purpose  of  the  testator;  but,  when  he  comes  to 
make  his  deliberate  and  final  disposition  in  the  codicil,  the  distinction 
vanishes,  and  they  are  disposed  of  evidently  in  the  same  way,  in  the 
same  clause,  and  by  the  same  language.     The  codicil  is  incorporated 
with  the  will;  and,  reading  them  together,  I  see  no  possibility  of 
holding  that  the  intention  is  not  clear  to  do  with  the  one  whatever 
was  to  be  done  with  the  other ;  and,  this  being  so,  and  as  it  is  mani- 
fest that  that  intention,  if  I  interpret  it  aright,  cannot  be  carried 
out  unless  the  same  absolute  interest,  determinable  on  the  same 
contingency,   was  given   in  both  the    denominations,   it  becomes 
proper  to  consider  whether,  even  in  the  absence  of  express  words 
as  to  Dicksgrove,  there  may  not  be  a  reasonable  and  legal  ground 
for  implying  a  gift  of  more  than  the  life  estate,  which — and  which 
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only — passed  under  the  will.    "The  proper  and  technical  mode  of  T.  T.  1866. 
'*  limiting  an  estate  in  fee-simple,"  sajs   Mr.  Jarman  on  Wills,      _-^-  _  ' 
"  2nd  ed.,  p.  253,  ''  is,  to  give  the  property  to  the  devisee  and  his    ^^^'^^^^^ 
'^  heirs,  or  to  him,  his  heirs  and  assigns,  for  ever ;  but  such  an  estate    coltsman. 
^'maj,  even  under  wills  made  before  1838,  be  created  bj  any  ex- 
<*  pressions,  however  informal,  which  denote  the  intention."     Or,  as 
it  was  well  put,  in  one  of  the  later  cases,  in  reference  to  some  of  the 
authorities  to  which  I  shall  immediately  refer,  *'  There  is  no  rule  of 
'*  law  which  prevents  the  Court  from  giving  a  fee,  where  no  words 
'^  of  limitation  are  used,  if  the  intention  of  the  testator  to  give  an 
"  absolute  interest  can  be  collected  from  the  other  parts  of  the  will." 
The  whole  of  the  observations  I  have  made,  as  to  the  general  drift  and 
purport  of  the  codicil,  come  in  aid  of  the  construction  which  would 
enlarge  the  life  estate  in  Dicksgrove  given  by  the  will,  upon  the 
implication  arising  from  its  clear  expression  of  an  intention  in  the 
testator  which  it  might  be  impossible  to  carry  into  effect,  if  such  an 
enlargement  were  not  to  be  made.     For,  a  difficulty,  which  does  not 
seem  to  have  been  suggested  in  the  Court  of  Exchequer,  and  was 
not  much  pressed  at  the  Bar  before  us,  might  be  deemed  to  arise  on 
the  assumption  that,  taking  the  will  and  codicil  together,  we  could 
find  no  ground  for  holding  that  John  Coltsman  the  younger  took  the 
entire  estate  in  Dicksgrove  as  well  as  in  Flesk  Castle.  If  he  did  not, 
it  might  be  contended  that,  lis  he  had  only  a  life  estate  in  the  first 
denomination,  with  a  contingent  remainder  to  Daniel  Cronin,  the 
reversion  remaining  in  himself,  in  the  circumstances  which  arose, 
the  interests  were  merged,  the  remainder  was  discharged,  and  his 
will  took  full  effect,  in  disposing  at  least  of  Dicksgrove.     But  this 
difficulty  will  be  removed,  if  we  can  hold  that  the  absolute  property 
went  to  John  Coltsman  the  younger, — under  the  will  expressly  in 
Flesk  Castle,  and  under  the  will  and  codicil,  by  implication,  in 
Dicksgrove.    And  the  reasoning  from  intention  for  that  purpose  is, 
I  think,  sustained  by  the  consideration  that,  if  John  Coltsman  took 
a  life  estate  only  in  Dicksgrove,  and  if  he  had  died  leaving  children, 
there  would  have  been  an  intestacy  in  their  regard,  quoad  that 
denomination ;  and  they  would,  so  far,  have  been  left  without  pro- 
vision— a  result  to  be  avoided,  if  that  can  reasonably  be  done.    But, 
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T.  T.  1865.  furtheri  the  Tiew  I  am  potting  as  to  the  enlargement  of  the  life 
V— ^y * '    estate  by  implication,  appears  to  me  to  be  sustained  by  a  series  of 

COliTSMA  N 

cases  which  determine  that  the  fee  may  pass  without  express  words, 
COLTSMAN.    where  the  devise  to  one  person  is  followed  by  a  gift  absolutely  to 
another,  if  the  devisee  should  die  under  the  age  of  twenty-one  years. 
In  such  circumstances,  the  first  devisee  is  held  to  take  the  fee.  I  shall 
only  refer  to  the  names  of  some  of  those  numerous  cases,  beginoing 
with  Purefoy  v.  Rogers  (a),  by  which  this  rule  of  construction  is 
established.     That  case  was  followed  by  Moore  v.  Hea9enan{h)\ 
Throgmorton  v.   HoUiday  (e)  ;  Doe  v.    Cundall  {d)  ;  Tuomy  v. 
Barnes  (e)  ;  Marshall  v.  Hill  (f)  ;  Spry  v.  Bromfield  (g)\  In  rt 
English  (A).    And  the  rule  has  been  extended  from  time  to  time,  m 
that  any  age  may  be  regarded  as  well  as  that  of  majority ;  and  other 
contingencies  may  be  contemplated  along  with  that  of  death — as,  of 
the  devisee  djring  a  minor,  and  without  lawful  issue :  Tuon^  v. 
Barnes,    And,  finally,  it  seems  to  me  to  have  been  applied  with- 
out reference  to  death  under  any  age  at  all,  and  in  connection  with 
wholly  different  circumstances.     In  Hutchinson  v.  Stephens  (i),  in 
which  the  testator,  Harry  Wilkinson,  gave  all  his  lands,  and  the 
residue  of  his  personalty,  to  trustees,  in  trust  to  the  use  of  his 
grandson,  Henry  Tripp,  for  life,  and,  after  his  decease,  in  trust 
for  the  child  and  children  of  Henry  Tripp,  at  his  or  their  ages 
of  twenty-one,  as  tenants  in  common ;  but,  in  case  Henry  Tnpp 
should  happen  to  die  without  leaving  any  lawful  issue  of  his  bodj 
living  at  the  time  of  his  decease,  then  to  persons  whom  the  will  spe- 
cifies.   Upon  that  devise  Lord  Langsdale  held  '*  that,  in  the  events 
"  which  happened,  his  daughter,  and  only  surviving  child,  having 
^  died  in  his  lifetime,  the  personal  estate  belonged  to  the  personal 
"  representative  of  the  daughter,  and  the  real  estate  vested  in  her 
''  heir-at-law.    The  intention  of  the  testator,"  his  Lordship  is  re- 
ported to  have  said,  "  appeared  to  be,  to  make  a  provision  by  wij 


(a)  8  Saond.  188. 
(c)  3  But.  1628. 
(0  10  East,  460. 
(^)  7  M.  &  W.  541. 


(6)  Willes,  142. 

{d)  9  East,  400. 

CO  2  M.  &  S.  608. 

(h)  2  It.  Com.  Law  Bep,  2B4. 


(0  1  Keene,  240. 
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**of  settlement /or  the  family  of  Henry  Tripp,  and  that  oonstraction  T.  T.  1865. 

''would  effectuate  his  intention."     Now  that  case  and  the  present,      — ^v ^' 

in  the  view  I  shall  endeavour  to  present,  as  to  the  words  "heirs 

of  the  body,"  as  used  in  the  codicil,  are  very  like ;  and  the  rule    coltsmah. 

of  construction  to  which  I  have   adverted   appears  to  have   been 

adopted  in  it. 

It  seems  to  me,  therefore,  that  the  principle  of  Purefoy  v.  Rogers 
and  Doe  v.  Cundell  may  be  applied  to  the  case  before  us,  and  that 
the  absolute  interest  in  Dicksgrove  may  be  held  to  have  vested  in 
John  Coltsman  junior  by  implication;  and  that  thus  we  may  avoid 
the  difficulty  suggested,  and,  in  Lord  Langdale's  words,  "  effectuate 
the  intention  of  the  testator." 

A  great  deal  of  reliance  has  been  placed  by  the  plaintiff's  Counsel 
on  the  use  of  the  words  **  die  without  heirs  of  his  body  lawfully 
begotten,  or  to  be  begotten,"  and  '^  in  default  of  such  heirs,"  which 
are  said  to  have  established  an  estate  tail  by  implication.  It  is  con- 
tended that  these  words  have  a  definite  technical  meaning,  which  we 
are  bound  to  attach  to  them ;  that  they  are  endowed  with  a  ''  myste- 
rious inflexibility,"  which  prevents  them  from  being  moulded  in 
adaptation  with  any  development  of  intention  on  the  testator's  part; 
although,  if  "  issue  "  were  substituted  for  "  heirs  of  the  body,"  John 
Coltsman  the  younger  would  have  taken  the  fee,  with  an  executory 
devise  to  Daniel  Cronin.  Certainly  no  case  has  been  cited  precisely 
supporting  the  view  of  the  defendant's  Counsel  upon  this  point;  but 
then  no  case  has  been  cited  precisely  supporting  the  view  of  the 
plaintiff.  The  collocation  of  the  words  is  peculiar.  There  is  no 
gift  to  the  *'  heirs  of  the  body/'  as  in  Doe  v  Goldsmith  (a),  and  Doe 
T.  jRucastle  (6),  and  other  cases  which  have  been  cited,  and  which, 
on  that  account,  do  not  govern  the  present.  I  am  not  aware  of  any 
authority  which  determines  that  the  words  "  heirs  of  the  body,"  used 
as  they  have  been  in  the  codicil  before  us,  are  to  be  taken  to  have  so 
masterful  a  meaning  that  they  must  overbear  the  evidence  of  inten- 
tion, however  clear  and  strong.  They  are  stated  by  Lord  Cranworth 
to  be  of  "  mysterious  inflexibility ;"  but  Lord  EUenborough  says,  in 
the  passage  I  have  already  quoted,  as  if  to  anticipate  that  argument, 

(a)  7  Taunt.  288.  (6)  8  C.  B.  876. 

VOL.  17.  90  L 
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T.  T.  1865.  that  **no  wards  are  of  such  an  inflexible  nature  as  will  not  bend  to 
<■  .'^-imi  the  intention  of  a  testator.'*  In  some  of  the  cases,  *'  issue  "  has  been 
held  identical  with  '*  heirs  of  the  body ;"  and  I  see  no  reason  why 
COLTSMAN.  "  heirs  of  the  body  "  may  not  be  held,  for  the  purposes  of  this  argu- 
ment, identical  with  *'  issue,"  especially  as  they  are  used  only  in  the 
description  of  a  contingency  to  be  provided  for,  and  not  as  indica- 
ting expressly  the  takers  of  a  gift.  It  is,  no  doubt,  a  settled  caoon 
of  construction  that,  when  a  devise  may  have  effect  as  a  remainder, 
it  shall  not  operate  as  an  executory  devise ;  but,  in  a  case  like  this, 
where  there  are  no  words  that  seem  to  exclude  the  latter  operatioo, 
the  question  between  the  remainder  and  the  executory  devise  be- 
comes a  question  of  intention ;  and,  so  considering  it,  I  think  there 
is  ample  reason  to  warrant  us  in  holding  that  Daniel  Cronin  did  take 
under  an  executory  devise.    We  are  asked,  in  the  admitted  absence 

4 

of  any  words  giving  an  express  estate  tail,  to  say  that  it  mast  be 
taken  to  exist  by  implication  ;  but,  in  my  view,  it  is  enough  to  say 
that  I  see  no  ground  for  holding  that  any  such  implication  is  neces- 
sary upon  the  terms  of  the  codicil ;  and  I  do  not  think  we  shoold 
strain  those  terms,  or  be  asked  to  draw  from  them  an  inference,  for 
the  purpose  of  defeating  what  I, believe  to  have  been  the  clear 
intention  of  the  testator.  If  we  are  to  make  an  implication,  we 
should  make  it  to  help,  and  not  to  harm — in  union  with,  and  not  iD 
opposition  to  the  purpose  which  he  sought  to  accomplish.  '*  Impli- 
cation"  has  been  said  to  be  such  a  strong  probability,  that  an 
intention  to  the  contrary  cannot  be  supposed :  1  Fl  4*  ^i  p*  ^66; 
and  Lord  Mansfield  described  a  necessary  implication  as  that  ''wliicb 
leaves  no  room  for  doubt."  In  the  case  before  us,  I  think  there  is 
no  such  '*  probability  "  to  ground  the  implication.  I  believe  that  the 
contrary  intention  may  not  merely  be  supposed,  but  has  been  not 
indistinctly  expressed ;  and  I  am  very  sure  that,  at  the  lowest,  there 
is  no  such  freedom  from  doubt  as  would  make  the  implication 
"  necessary." 

I  think  therefore,  upon  the  whole,  that  the  construction  for  which 
the  defendant  contends  should  be  put  upon  this  will  and  codicil; 
that  that  construction  is  consistent  with  the  legal  effect  of  the  words 
which  they  contHiin,  and  the  legal  principles  in  the  light  of  which 
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we  are  bound  to  consider  them,  that  it  is  in  full  accordance  with  T.  T.  1865. 

ISxch,  Chan, 
the  intention  of  the  testator,  as  I  understand  it — ^harmonising  the     ^   — y  .>» 

provisions  he  has  made,  and  giving  effect  to  every  one  of  them ;  ^^ 

whilst  the  opposite  construction  appears  to  me  to  be  antagonistic  to  coltsman. 
that  intention — to  render  the  dispositions  of  the  codicil  (e.  ^.,  as  to 
the  plate  and  library,  and  the  taking  of  the  testator's  name)  unrea- 
sonable ;  to  erase  from  it  some  of  its  most  significant  words  (*'  at 
my  son's  death"),  and  to  nullify  the  most  important  bequest  which  it 
contains. 

I  agree,  therefore,  with  the  judgment  of  the  Court  of  Exchequer. 
I  think  the  direction  of  the  Lord  Chief  Justice  of  the  Common 
Pi«SAS  was  right,  and  that  the  verdict  for  the  defendant  should  be 
sustained. 

FlTZOE&ALD,  J. 

The  case  is  one  of  some  novelty  and  more  than  ordinary  difficulty, 
and  in  which  I  have  felt  myself  quite  overwhelmed  by  the  deluge  of 
authorities  with  which  we  have  been  inundated.  I  offer  my  opinion 
with  the  utmost  doubt  and  hesitation.  For  the  purposes  of  my 
judgment,  I  adopt  the  construction  of  the  will  acted  on  in  the 
Court  of  Exchequer — i.e.,  that  if  the  will  stood  alone,  without 
the  codicil,  the  testator  thereby  gave  to  his  son  his  whole  interest 
in  the  lands  of  Flesk  Castle,  and  an  estate  for  life  only  in  the  lands 
of  Dicksgrove.  It,  however,  admits  of  some  question,  whether  the 
devise  of  Flesk  Castle  gave  a  greater  estate  than  for  the  life  of  the 
devisee,  having  regard  to  its  peculiar  language  and  its  subject- 
matter,  embracing  personalty  as  well  as  real  estate.  In  that  par- 
ticular, as  well  as  in  the  absence  of  the  word  '*  in  '*  after  ^'  property," 
it  differs  from  Beniley  v.  Oldfieid{a),  principally  relied  on  in  the 
Court  below.  The  question  in  the  cause  is  as  to  the  operation  of 
the  codicil  on  the  previous  devises  contained  in  the  will,  and  seems 
to  be  whether  the  true  construction  and  effect  of  the  codicil  is  to 
enlarge,  by  implication,  the  life  estate  given  by  the  will  in  Dicks- 
grove,  into  an  estate  in  fee,  and  engraft  on  the  devises  of  the  two 
estates  an  executory  devise  over  to  the  testator's  grandson  (the 

(a)  19  Bear.  225. 
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T.  T.  1865.  defendant),  or  to  enlarge,  by  implication,  the  life  estate  in  Dicks- 

%■  »y  ■ »     grove  into  an  estate  tail,  and  reduce  the  greater  estate  m  Flesk  Castle 

to  an  estate  qwui  in  tail,  with  a  remainder  over  as  to  both  in 

COLTSMAN.    favour  of  testator's  grandson. 

The  arguments  on  both  sides  have  been  arranged  and  contrasted 
with  such  admirable  clearness  by  the  Chief  Baron  in  his  delivering 
the  judgment  of  the  Court  below,  that  it  would  be  affectation  in  me 
now  to  review  them,  and  I  prefer  stating  shortly  the  conclQsions 
I  have  arrived  at,  after  much  and  anxious  consideration: — ^First, 
as  to  Dicksgrove.  It  seemed  to  me,  at  the  opening  of  the  case,  a 
matter  of  doubt  whether,  inasmuch  as  the  devisee  for  life  was  also 
testatorV  heir,  any  increase  of  his  estate  should  be  implied,  but  it 
was  conceded  in  the  argument  before  us,  although  denied  in  the 
Exchequer,  that  the  effect  of  the  codicil  was  to  enlarge  by  im- 
plication the  previous  life  estate  in  Dicksgrove  into  a  greater  estate, 
the  controversy  being  whether  that  greater  estate  was  an  estate  in 
fee  or  an  estate  tail.  The  testator,  by  the  codicil,  provides  tliat, 
*'  If  it  should  happen  that  my  son  John  Coltsman  die  without  heirt 
"  of  his  body  lawfully  begotten  or  to  be  begotten^  in  that  case,  and 
'*  in  default  of  such  issue,  1  devise,"  &c.  &c.  I  have  been  unable, 
during  the  argument  or  since,  to  get  over  the  force  and  effect  of 
these  words.  Whether  we  take  them  in  their  ordinary  and  popular 
sense,  or  according  to  technical  and  legal  interpretation,  they  indi- 
cate and  express  an  estate  tail.  The  legal  sense  and  meaning  of  the 
words  "  heirs  of  the  body  "  is  so  settled,  so  firmly  established,  as  to 
have  become  one  of  the  land-marks  of  title,  and  not  to  be  depart(|4 
from  unless  on  clear  and  unequivocal  evidence  indicating  an  in- 
tention that  they  are  to  be  interpreted  in  another  sense.  If, 
therefore,  an  estate  is  to  be  implied  from  the  language  of  the 
codicil,  and  if  there  is  nothing  in  the  codicil  to  control  the  con- 
struction of  the  words  I  have  read,  it  seems  clear  to  me  that 
the  estate  to  be  implied  is  an  estate  tail.  An  estate  by  implication 
arises  entirely  from  implied  intention  ;  and  if  there  was  no  more  in 
the  codicil,  there  could  be  no  doubt  but  that  the  testator  intended, 
by  the   will    and  codicil,  to  provide  for  the  issue  of  his  son  m 
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infinitum;  that  is  to  say,  that  all  the  posterity  of  his  son  should  T.  T«  1865. 

Exck.  Cham. 
take  under  the  wui^  tn  succession.  v.-^v ^ 

It  has  been  urged,  hoveever,  on  the  part  of  the  defendant,  that  the  ^^ 

subsequent  words  of  the  codicil,  ^*shall,  at  my  son^s  deaths*  descend  coltsman* 
and  be  transferred  to  my  grandson  Daniel  Cronin,"  &c.,  control  the 
legal  effect  and  settled  meaning  of  the  prior  words,  ^'die  without 
heirs  of  his  body  lawfully  begotten,"  and  **  in  default  of  such  heirs," 
and  authorise  and  require  us  to  infer  an  intention  on  the  part  of  the 
testator  to  give  the  estate  in  fee  to  his  son;  and  so  that  the  pos- 
terity of  the  son  would  take  nothing  under  the  devise. 

It  seems  to  me  that  there  is  great  difficulty  in  thus  controlling  the 
efifect  of  words  which,  in  their  ordinary  and  settled  sense,  so  appro- 
priately express  an  estate  tail.  We  ought  not  to  do  so  unless  the 
testator  has  plainly  indicated  an  intention  inconsistent  with  an 
estate  tail  being  implied  from  the  use  of  the  words  in  question. 

I  have  been  unable  to  yield  to  the  defendant's  argument,  although 
I  have  struggled  to  do  so ;  and  I  am  of  opinion  that,  in  order  to 
intercept  the  ordinary  import  of  the  words  ''heirs  of  the  body," 
some  more  clear,  unequivocal  and  persuasive  evidence  of  intention 
must  be  found  than  exists  in  the  present  codicil.  It  appears  to  me, 
therefore,  that,  on  the  true  construction  of  the  will  and  codicil, 
John  Coltsman  took  an  estate  ttfil,  by  implication,  in  Dicksgrove, 
with  remainder  over  to  the  defendant  on  an  indefinite  failure  of 

« 

issue  at  the  death  of  John  Coltsman.  When  once  we  have  reached 
the  conclusion  that  an  estate  tail  was  given  to  the  first  devisee,  the 
words  in  the  gift  over,  *'  at  my  8on*s  death,"  become  words  of  limi- 
tation after  an  estate  tail,  and  that  limitation  over  cannot  be  con- 
strued  to  be  an  executory  devise.  The  gift  is  limited  to  take  effect 
on  the  expiration  of  an  estate  tail,  at  the  death  of  the  tenant  in  tail, 
and  is  a  contingent  remainder. 

The  defendant  further  relied  on  the  terms  of  the  bequest  of 
£6000  to  Mary  Godfrey,  and  no  doubt  it  creates  much  difficulty ; 
for,  if  the  same  words  are  to  receive  the  same  interpretation  in  the 
latter  bequest,  the  gift  to  Mary  could  not  take  effect.  There  is, 
however,  high  authority  that  the  same  words,  although  in  the  one 
bequest,  may  receive  a  varying  construction,  according  to  the  nature 
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.  of  (he  eatet«  to  which  they  relate:  e.  g.,  Forth  v.  CAt^mtm{a), 
where,  in  a  devise  over  of  freeholda  and  a  leasehold,  the  Lord  Chan- 
cellor, OD  appeal,  held  that,  as  to  the  freeholds,  the  words  "dit 
without  leaving  ittue"  should  be  construed  geoerallj,  b;  which 
there  might  be  at  any  time  a  failure  of  issue ;  but  with  respect 
to  the  leaseholds,  the  same  words  should  be  conatmed  to  meao 
"dying  without  Issue  liflag  at  their  death i"  "tU  ret  magit  vaUat 
quam  pereat."  In  Sheffield  t.  Orrery  (&),  Lord  Hardwicke  so  ftr 
approves  of  Forth  v.  Chapman,  and  added: — "I  think  it  rerj 
"  reasonable  to  take  words  in  a  different  sense^  with  regard  Co  tbt 
"  different  estates,  to  support  the  intention  of  the  party ;  and  tgsia, 
in  The  Earl  of  Stagbrd  y.  BueUey  (e),  ha  adopts  Forth  r.  Ou^- 
man  as  an  express  antborliy  on  the  same  point.  In  Pegtmt  r. 
Lambert  (d),  Mr.  Justice  O'Brien  says : — "  It  baa  been  dedded  io 
"Forth  r.  Chapman,  and  other  cases,  that  where  real  and  persouil 
"  estate  are  devised  in  the  same  clauses,  and  in  the  same  tenna,  a 
"different  construction  may  be  given  to  the  words  ^ dying  teilkent 
"  iMue,'  as  regards  the  real  estate,  fiom  that  which  is  given  to  tbern 
"as  regards  the  personal  estate." 

And  now,  as  to  the  estate  of  Flesk  Castle,  the  question  is, 
whether  the  absolote  interest  given  by  the  will  la  to  be  coaverMJ 
into  an  estate  tall.  After  much  fluctuation  of  opinion,  I  bivc 
reached  the  eonclueion  that  the  true  construction  of  the  codicil 
is,  to  consider  it  as  indicating  tbe  testator's  intention  tfial  thi 
previous  general  gift  should  he  reduced  to  an  estate  tail.  In  ir 
riving  at  this  conclusion,  I  am  not  influenced  by  the  argomcDt  ibit 
the  testator  intended  that  tbe  two  estates  should  go  together.  Tbit 
argument  is  put  very  powerfully  by  the  Chief  Baron  in  the  opponts 
view,  but  it  Is  a  two-edged  sword,  and  therefore  fails.  The  reuan- 
ing  which  has  led  me  to  the  opinion  that  the  testator  intended  (hit 
his  son  should  take  an  estate  tail  in  Dicksgrove  seems,  if  v^Q 
founded,  to  reach  equally  the  conclnsioa  that  bis  son  was  to  bsrs 
but  a  similar  limited  estate  in  Flesk  Castle.  I  have  felt  gn*(lT 
pressed  by  tbe  cases  of  Doe  r.  Frott,  Ex  parte  Deniea,  and  Ptrlr 
(a)  1  P.  Wms.  663.  (i)  3  Alk.  2Sa 
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▼.  SirkSf  which  were  so  stronglj  relied  on  for  the  defendant.  But  as  T.  T.  1865. 
to  these  cases,  it  is  to  be  remembered  that  there  was  in  each  of     ^^-ly 
them  a  devise  to  the  first  taker  expressly  in  fee,  and  then  a  gift 
ov^er ;   and  in  none  of  them  is  the  gift  over  on  failure  of  "  heirs    coltsman. 
q/*  the  body  lawfully  begotten.**     In  Parher  v.  Birks  the  Vice- 
chancellor  repeatedly  directs  attention  to  the  fact  that  the  first  gift 
was  a  clear  and  express  gift  in  fee  to  Wm.  Shaw,  his  heirs  and 
assigns ;  the  gift  over  was  '*  in  case  Wm.  Shaw  should  die  without 
child    or    children   of  his   body   lawfully   begotten."      The   Vice- 
chancellor,  after  reviewing  the  authorities  with  great  minuteness, 
thus  concludes : — *'  It  would  be  a  singular  construction  if  I  were  to 
*'  hold  that  William  Shaw,  taking  this  estate  in  fee-simple,  on  which 
*'I  cannot  engraft  a  remainder,  but   every  limitation  over  upon 
^*  which  must  be  an  executory  devise,  I  must  first  cut  down  his 
*' estate  in  fee  to  an  estate  tail,  in  order  to  enable  me  to  decide  .that 
'^  the  gift  over  is  simply  a  remainder  upon  such  estate  tail,  created 
^'by  the  anterior  devise.     I  think,  therefore,  that  I  must  decide 
'*  according  to  the  authorities  of  Doe  v.  Frost  {a)  and  Ex  parte 
"  Davies  (6) ;  and,  having  regard  to  the  clear  gift  \u  fee-simple  to 
'^  William  Shaw  in  this  case,  that  the  true  construction  of  this  will 
'*  is,  that  he  took  an  estate  in  fee-simple,  subject  to  an  executory 
**  devise  over  on  his  death,  if  he  should  die  without  issue.     The  case 
"  is  free  from   the   difficulty  felt   in   Wyld  v.  Lewis  (c),  because 
*'  William  Shaw  takes  a  clear  estate  in  fee,  which  he  can  give  to 
*'  his  issue,  if  he  should  die  without  children,  but  leaving  grand- 
"  children." 

In  the  present  case  there  is  no  express  devise  to  John  Coltsman 
in  fee.  There  is  a  gift  in  which  the  word  *'  property  "  occurs,  and, 
if  uncontrolled,  it  is  sufficient  to  pass  the  whole  of  the  testator's 
interest ;  but,  when  the  will  and  codicil  are  taken  together,  it  gives 
way  before  the  expressions  "  heirs  of  his  body  lawfully  begotten," 
and  is  controlled  and  limited  in  its  operation. 

It  was  observed,  in  the  course  of  the  argument,  that  no  estate 
tail  was  created  in  express  terms  by  the  will  or  codicil ;  and  it  was 

(a)  3  B.  &  Aid.  d46.  (6)  2  Sim.,  N.  S.  114. 

(0  1  Atk.  432. 


720  COMMON  LAW  REPORTS. 

T.  T.  1865.  urged  that,  by  the  language  of  the  gift  over,  the  testator  intended 

v.-^lv *    only  to  mark  out  and  define  a  class  of  his  posterity  on  the  failare  of 

„  which  in  the  lifetime  of  John  Coltsman  the  estate  was  to  go  OTer. 

COLTSMAN.  If  this'  argument  was  well  founded,  it  would  seem  to  follow  that 
there  was  no  sufficient  ground  to  imply  any  increase  or  diminution 
of  the  interest  given  by  the  will  to  John  Coltsman.  The  case  would 
stand  thus  :  devise  of  Flesk  Castle  to  John  Coltsman  absolutely,  for 
the  whole  of  testator's  interest ;  and,  there  being  nothing  to  reduce 
that  devise  to  an  estate  tail,  the  gift  over  at  his  death  without  aoj 
heir  of  his  body,  should  be  considered  to  be  an  executory  de?ifie; 
devise  of  Dicksgrove  to  him  for  life ;  the  inheritance  in  fee  de- 
scending on  him  as  in  case  of  intestacy ;  the  gift  over  necessarilj 
being  a  remainder,  and  defeated  by  the  conveyance  of  John  Colts- 
man operating  to  destroy  the  particular  estate  on  which  it  rested. 

The  plaintiff's  Counsel,  in  the  argument  before  us,  and  in  the 
Court  below,  relied  on  the  rule  that,  where  a  contingency  is  created 
to  depend  on  an  estate  of  freehold  capable  of  supporting  a  remainder, 
it  shall  be  construed  to  be  a  contingent  remainder,  and  never  an  exe- 
cutory devise;  but  this  ceased  to  be  Apetilio  prineipii,  for  the  point 
to  arrive  at  is,  whether  John  Coltsman  took  an  estate  in  fee  or  in 
tail ;  if  in  fee,  the  gift  over  must  fail,  if  not  held  to  be  an  ezecutorj 
devise ;  but,  if  once  we  come  to  the  conclusion  that  he  was  tenant  in 
tail,  then  the  other  consequences  follow  as  of  course. 

Upon  the  whole,  my  opinion  is  that,  by  the  combined  effect  of 
the  wiU  and  codicil,  John  Coltsman  took  in  both  properties  an  estate 
tail,  and  that  the  gift  over  was  a ,  remainder  after  the  estate  tail, 
which  has  been  defeated  by  the  operation  of  the  disentailing  deed.  I 
have  come  to  this  determination  with  great  regret,  because  though 
it  seems  to  me  clear  that  the  testator  intended  to  limit  an  estate  tail 
to  his  son  and  his  posterity,  yet  by  such  a  construction  the  ultimate 
object  which  the  testator  had  in  view  will  be  defeated.  We  canoot, 
however,  suffer  our  judgment  to  be  affected  by  the  consideration 
that  the  law  enables  a  tenant  in  tail  to  bar  the  entail  and  allTemaio- 
ders  over. 

In  my  opinion  the  judgment  of  the  Court  of  Exchequer  should  be 
reversed. 


«• 
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Hatss,  J.                                                                                     T.  T.  1865. 
The  question  we  have  here  to  solve  is,  what  estate  did  John      « ^-v~-^' 

f!f>Tj*PSM  A  Iff 

Ooltsman  junior  the  testator's  son,  take  under  the  will  and  codicil 
of  John  Goltsman  the  elder,  in  the  lands  of  Flesk  Castle  and  Dicks-  coltbman. 
grove  ?  The  testator  begins  his  will  bj  saying : — "  I  give,  devise, 
and  bequeath  to  mj  son  John  Goltsman  all  those  mj  property, 
lands,  tenements  and  premises,  at  and  about  Flesk  Castle,  toge- 
''ther  with  the  live  stock  on  said  lands;  also  my  plate,  library, 
'*  pictures,  and  furniture."  It  seems  to  have  been  agreed  by  Counsel 
at  both  sides  that  this  word  *'  property  '*  has  the  effect  of  conveying 
the  whole  of  the  testator's  estate  and  interest  in  that  which  is  the 
subject  of  the  devise.  No  doubt  there  is  a  long  list  of  authorities 
tending  to  that  conclusion;  but,  bearing  in  mind  the  language  of 
Lord  Ellenborough,  in  Roe  v.  Paiteson  (a),  that  "  There  are  no 
^'  words  of  such  an  inflexible  nature  as  will  not  bend  to  the  intention 
^'  of  a  testator,  when  it  can  be  collected  from  the  context  of  his  will/' 
and  marking  that  all  the  words  with  which  it  is  associated  are  used 
to  denote  the  articles  and  things  which  form  the  subjects  of  a  devise 
or  bequest,  rather  than  the  extent  or  limits  of  that  devise  or  bequest, 
I  am  disposed  to  think  that  the  expressions  used  conveyed  only  a 
life  estate  in  the  Flesk  Castle  lands.  From  the  absence  of  all  words 
of  inheritance,  I  infer  that  a  life  estate  has  also  been  conveyed  in  the 
Dicksgrove  lands  ;  so  that,  by  this  mode  of  construing  the  will,  and 
according  to  the  manifest  intention  of  the  testator,  a  similar  estate  is 
given  in  both  denominations  to  his  only  son  and  heir,  and  principal 
object  of  his  bounty.  Such  is  the  effect  of  the  will ;  it  makes, 
among  other  things,  this  provision  for  his  son,  and  leaves  merely 
a  legacy  of  £100  to  his  grandson  Daniel  Cronin.  Let  us  now  pass 
to  the  codicil,  made  in  four  months  after,  and  which  he  desires  shall 
be  taken  as  a  part  of  his  will.  The  testator  thereby  directs  that 
"  If  it  should  happen  that  my  son  John  Coltsman  die  without  heirs 
"  of  his  body  lawfully  begotten,  or  to  be  begotten,  in  that  case,  and 
*'  in  default  of  such  heirs,  I  do  hereby  devise  and  direct  that  my 
**  lands  ....  shall,  at  my  son's  death,  descend  and  be  trans- 
''ferred  to  my  grandson  Daniel  Cronin,  his  heirs,  executors  and 

(a)  16  East,  221,  222. 
VOL,  17  91  L 
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T.  T.  1865.  ''  assigns,  for  ever."     Reading  these  words  in  connection  wiih  the 
<,    \    ■» '    language  of  the  will  already  adverted  to,  there  appears  to  me  quite 
sufficient,  by  imjplicationi  to  raise  the  estate  devised  to  John  Coltsman 
COLT8MAN.    from  an  estate  for  life  to  an  estate  tail,  or  quasi  in  tail.    I  think  it 
plainly  the  intention  of  the  testator  that  the  two  estates  were  to 
continue  in  the  family  of  John  Coltsman  so  long  as  any  of  his 
descendants  were  in  being,  and  that  they  should  not  go  over  until 
the  estates  were  spent  by  an  indefinite  failure  ef  issue  or  heirs  of  hia 
body,  whenever  that  might  occur.    In  the  case  of  Doe  v.  Frosi  (a) 
Bayley,  J.,  lays  down  the  rule  thus: — ''If  the  Court  see,  by  the 
"  whole  frame  of  the  will,  that  the  estate  is  to  continue  in  the  fint 
"  devisee  so  long  as  he  has  any  lineal  descendants,  it  will  follow  thit 
'*  the  gift  to  him  is  of  an  estate  tail.'*    I  have  said  that,  in  my  opi- 
nion the  estate  in  Flesk  Castle  that  was  given  by  the  will  was  an 
estate  for  life  ;  but,  even  though  the  word  "  property  "  was  hdd  to 
carry  the  fee,  the  result  would  not  be  different ;  for  I  find,  in  the 
same  case,  Holroyd,  J„  laying  it  down  as  clear,  that  if  it  appeared 
by  the  subsequent  limitation  that  the  estate  was  to  go  over  upon  an 
indefinite  failure  of  issue,  the  previous  estate  in  fee  given  would  be 
converted  into  an  estate  tail.     The  same  principle  is  thus  laid  down 
by  Shad  well,  Y.  C,  in  Maehell  v.  Weeding  (Jb\  where  he  says: — **I 
"  consider  it  to  be  a  settled  point,  that  whether  an  estate  be  given 
^'  in  fee  or  for  life,  or  generally,  without  any  particular  limit  as  to  its 
"  duration,  if  it  be  followed  by  a  devise  over  in  case  of  the  devisee 
<*  dying  without  issue,  the  devisee  will  take  an  estate  tail."    In  most 
of  the  cases  of  estate  tail  by  implication,  the  words  used  are  "  issae," 
rather  than  "heirs  of  the  body."    But  that  there  is  no  essential 
difference  between  the  two  is  plain,  from  the  case  oi  Goodrigkty, 
Goodridge  (e),  where,  after  a  devise  to  his  wife  for  life,  the  testator 
said : — "  If  my  son  Richard  happen  to  die  without  heirs  of  his  bodgy 
my  son  John  shall  enjoy  my  lands;"   and  it  was  there  held  as 
undoubted  that  Richard  was  tenant  in  tail.    I  cannot  better  close 
my  observations  on  this  part  of  the  codicil  than  by  citing  the  words 
of  Lord  Eldon,  when  giving  judgment  in  the  House  of  Lords,  in 
the  celebrated  case  of  lesson  v.  Wright  (</),  and  which  have  spedal 


(a)  3  B.  &  Aid.  555. 
(c)  Willes,  369. 


(6)  8  Sim.  4. 
((f)  2B1.55. 


^ 
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^  thia  case.     He  says :— "  On  the  whole,  I  T.  T.  1865. 
^  Exeh.  Cham. 

<V.  ^r  intended  that  all  the  issue  of  Wil-      ^-^   v 

'    ^  o^  ,.         COLTSMAH 

>rs.  •  should  go  over  according  to  the  y, 

5uch  a  decision  is  necessary,    coltsmah. 
mt  intention,  we  enalile 
♦       "'  ^  *  id  particular  intent 

law  than  to  pro* 

,  . '     But  to  proceed  — 

'  \        '%  *  that  my  son  die  without 

H.  ,  or  to  be  begotten,  in  that  case 

X  devise  and  direct  that  my  lands, 

.astle,  also  my  lands,  &C.,  at  Dicksgrove, 

.d  with  the  annuity  to  my  wife,  and  also  with 

jiy  reasonable  provision  made  with  my  consent  by 

.    his  wife  during  her  life,  shall,  at  my  son's  death, 

.a  and  be  transferred  to  my  grandson  Daniel  Cronin,  his 

.tiirs  executors,  and  assigns,  for  ever.     Also,  if  it  should  happen 

"that  my  son  die  without  heirs  of  his  body,  in  that  case,  and  in 

'^  default  of  such  heirs,"  &c*    The  testator  then  proceeds  to  dispose 

of  certain  parts  of  his  personal  estate. 

It  has  been  argued  for  the  defendant  that,  under  these  words,  the 
defendant  took  a  fee  or  quasi  fee  in  Dicksgrove  and  Flesk  Castle  by 
way  of  executory  devise ;  and  as  such  a  devise  would  be  unaffected 
by  the  disentailing  deed  that  has  been  executed,  that  he  would  now 
be  entitled  to  our  judgment ;  but  I  have  arrived  at  a  different  con- 
clusion.  As  I  have  already  said,  I  think  John  Coltsman  junior  took 
an  estate  tail  or  quasi  in  tail,  by  implication ;  and  I  think  it  was  not 
until  the  natural  determination  of  that  estate  that  the  devise  to 
Daniel  Cronin  was  to  vest  in  possession.     The  testator  says  that,  in 
case  certain  events  shall  happen,  then  the  estate  shall  at  his  son's 
death  descend  and  be  transferred  to  Daniel  Cronin,  his  heirs,  &c. 
Now  what  are  these  events  ?     First ;  John  Coltsman  dying  without 
heiiB  of  his  body ;  and,  secondly,  in  default  of  such  heirs.     Now, 
these  two  events,  if  two  we  may  call  them,  instead  of  exercising  an 
independent  influence  on  the  continuance  of  the  estate  tail,  so  as  by 
their  happening  to  bring  it  to  any  abrupt  or  unnatural  conclusion. 
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T.  T.  1865.  an  only  to  be  regarded  as  the  mears  and  bonnds  which  mark  the 
^«— ^,, '*    extent  and  natural  limits  of  the  estate  tail     In  support  of  the 

f^OTifmiit  A1V  _ 

defendant's  case,  Doe  y.  Frost  {a)  has  been  strongly  relied  on. 
C0LT8MAN.  There  the  testator,  after  deTieing  the  lands  of  Brinkley  to  his  son 
William  in  fee,  and  charging 'them  with  an  annuity  for  his  (the 
testator's)  wife,  declared  that,  if  his  son  should  have  no  issue,  the 
said  estate  was,  on  his  (the  son*'s)  decease,  to  become  the  property  of 
the  heir-at-law,  subject  to  such  legacies  as  his  son  William  might 
leave  to  the  younger  branches  of  the  family.  In  giving  judgment, 
Abbotty  G.  J.,  says  it  was  '*  the  plain  intention  of  the  testator  that,  at 
'^  the  period  of  the  decease  of  his  son  William,  it  should  be  ascer- 
"  tained  whether  the  estates  devised  to  him  by  the  will  should  then 
"  vest  in  him  in  fee  absolutely  or  pass  over  to  some  other  person ;"  in 
other  words,  it  should  then  be  known  whether  the  event  had 
happened  which,  by  derogating  from  the  previous  devise  in  fee, 
was  to  make  way  for  the  devise  to  the  person  who  should  then  he 
the  heir  of  the  testator. 

I,  therefore,  think  that,  according  to  the  true  construction  of 
the  will  and  codicil,  Daniel  Cronin  took  as  remainder-man  after 
the  estate  tail,  and  not  by  way  of  executory  devise ;  and  that  oar 
judgment  ought  to  be  for  the  plaintiff. 

Christian,  J. 

The  opinion  which  I  have  formed,  after  some  hesitation,  is,  that 
the  plaintiff  is  entitled  to  have  the  verdict  entered  for  him  as  to 
both  estates ;  and,  consequently,  that  the  judgment  of  the  Conrt  of 
Exchequer  should  be  reversed.  Though  differing  thus  in  the  final 
result,  I  nevertheless  concur,  to  a  considerable  extent,  in  the  views 
which  were  taken  in  the  Court  below,  as  expressed  in  the  judgment 
of  the  Lord  Chief  Baron ;  and  it  will  greatly  help  to  the  making 
clear  my  own  view  of  the  case,  that  I  should  begin  by  stating 
the  point  in  which  I  agree,  and  those  in  which  I  differ  with  the 
Chief  Baron : — 

First ;  I  concur  entirely  in  the  construction  put  upon  the  will 
have  no  doubt  that,  if  the  codicil  had  never  been  made,  John 

(a)  3  B.  &  Aid.  546. 
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Coltsman  the  younger  would,  under  the  will,  have  taken  the  ab-  T.  T.  1865. 
solute  interest  in  Flesk  Castle,  and  an  estate  for  his  life  only  m      ^ > 

COLTSMAN 

Oicksgrove;  whilst  as  to  the  reversion  in  the  latter,  there  would  have  ^^ 

been   an  intestacy.      This  is,  I  think,  made  abundantly  clear  by    coltsman. 

the  reasons  and  authorities  assigned  by  the  Chief  Baron,  to  which  I 

refer.     But  as  John  Coltsman  the  younger  was  the  testator's  heir- 

at-law,  the  reversion  in  Dicksgrove  would  have  descended  on  him, 

and  thus,  practically  (if  the  codicil  had  not  been  made),  he  would 

have  taken  both  estates  absolutely. 

Secondly ;  I  concur  also  with  the  Chief  Baron  that  if  the  word 
**  issue  "  had  been  used  in  the  codicil  instead  of  "  heirs  of  the  body," 
and  if  the  two  instruments  were  conversant  with  Flesk  Castle  only, 
the  effect  of  the  codicil  would  have  been  to  engraft,  on  the  quasi  fee 
given  by  the  will  in  that  denomination,  an  executory  devise  to 
Daniel  Cronin,  in  the  event  of  John  Coltsman  not  leaving  any  issue 
living  at  the  time  of  his  death.  The  case  would,  upon  the  assump- 
tions I  have  made,  be  governed  by  Doe  v.  Frosty  Ex  parte  Davies, 
and  Parker  v.  Birks. 

Thirdly;  I  agree  again  with  the  Chief  Baron  in  what  was 
obviously  his  opinion — [See  page  190  of  his  judgment] — namely, 
that  if  the  will  and  codicil  were  conversant  with  Dicksgrove  only 
(and  even  assuming  still  that  the  word  were  *'  issue,"  not  "  heirs  of 
the  body"),  that  the  cases  last  mentioned  {Doe  v.  Frosty  and  others) 
would  not  have  applied.  The  reason  is  the,  to  my  mind,  un- 
answerable one  assigned  by  the  Chief  Baron,  which  had  been  acted 
on  by  Lord  Hardwicke  in  Wylde  v.  Lewis  (a),  and  laid  down  in 
s.  104  of  Prior  on  Issue — approved  by  Yice-Chancellor  Wood  (6), — 
namely,  the  absurdity  of  making  the  transfer  of  the  estate  to  Daniel 
Cronin,  at  John  Coltsman's  death,  depend  upon  the  circumstance  of 
there  being  no  issue  of  the  latter  then  living,  when  the  codicil  con- 
tained no  disposition  which  would  carry  the  property  to  such  issue, 
if  there  had  been  such.  John  Coltsman  taking  only  a  life  estate 
under  the  will,  the  Chief  Baron  appears  to  have  thought  that  the 
circumstance  of  John  Coltsman  being  the  testator's  heir-at-law,  and 
so  taking  the  reversion  by  descent^  made  no  difference  in  this 
matter. 

(a)  1  Atk.  432.  (6)  2  K.  &  J.  405. 
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T.  T,  1865.       Thus  far,  on  the  Chief  Baron's  treatment  of  the  caae,  it  woeld  be 

Exch,  Cham, 

^^— y— »^     reasonably  clear.     Assuming  that  "heirs  of  the  body"   were,  on 

COLTSMAN 

1^^  this  question,  equivalent  to  *^  issue,"  it  would  stand  thus : — If  the 

COLTSMAN.  jff'iW  and  codicil  were  conversant  only  with  Flesk  Castle,  it  would  be 
clear  enough  that  the  defendant  would  be  entitled  to  judgment. 
But  if  they  were  conversant  only  with  Dicksgrove,  it  would  be 
nearly  as  clear,  even  on  the  Chief  Baron's  hypothesis  (unless  John 
Coltsman's  heirs  and  assigns  make  a  difference),  that  the  plaintiff 
would  be  entitled  to  judgment.  But,  in  fact,  both  instruments  are 
conversant  with  both  estates ;  and  in  the  codicil  they  are  united  in 
one  single  disposition.  Here  the  difficulty  arose  by  which  the 
Chief  Baron  was  embarrassed.  What  was  to  be  the  effect  of  this  ? 
Was  the  plaintiff  to  succeed  as  to  one  estate,  and  the  defendant 
as  to  the  other ;  that  is  to  say,  were  the  same  words,  in  the  same 
sentence,  to  have  two  opposite  meanings  as  applied  to  two  real 
estates  ?  Or,  if  the  estates  must  go  together,  which  should  prevail  ? 
Should  Flesk  Castle  give  way  to  Dicksgrove,  or  Dicksgrove  to 
Flesk  Castle  ?  The  way  in  which  the  Chief  Baron  solved  the  diffi- 
culty was  this :  he  satisfied  himself,  from  the  reasons  which  will  be 
found  in  his  judgment  [p.  19i]>  that  "he  was  constrained  "  to  give 
to  the  words  introducing  the  devise  over  the  same  effect  as  applied 
to  both  estates.  And  being  satisfied  of  that,  he  next  considered  that 
what  I  may  call  the  Flesk  Castle  construction  would  fulfil  the 
testator's  general  intention,  to  be  collected  from  both  instruments, 
better  than  the  Dicksgrove  construction ;  and,  in  that  way,  he 
brought  himself  to  the  conclusion  that  John  Coltsman  did  not  take 
an  estate  tail  in  either  denomination,  but  that,  ^  to  both,  there  wu 
an  executory  devise  over  to  Daniel  Cronin  upon  the  death  of  John 
Coltsman  without  leaving  issue  then  living. 

With  unfeigned  deference  to  the  pre-eminently  distinguished 
Judge  whose  judgment  I  am  obliged  to  review,  I  must  say  that  this 
reasoning  fails  at  a  point  to  which  his  attention  does  not  seem  to  have 
been  directed  at  all,  and  which  was  not,  I  think,  mentioned  in  the 
argument  in  this  Court  either.  Grant  that  the  words  ''heirs  of  the 
body"  are  cut  down  by  the  words  "  at  the  death,"  to  the  signification 
of  issue  living  at  the  death,  and  that,  consequently,  John  Coltsman 
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took  no  estate  tail,  still  I  am  unable  to  discern  bow  tbe  demise  over  T.  T.  1865* 

1                           ^     .  ,    ^       .            « ^                                 -rx.  f                  Exefi.  Cham., 
in  that  event  to  Daniel   Cronin  could  operate  as  to   Dicksgrove      ^^-^ v ' 

,  -  «      .  -r       1        1  t  .  T^i     1       COIiTSMAN. 

ay  way  of  executory  devise.    It  clearly  would  so  operate  as  to  Flesk  ^^ 

Castle,  because  it  would  be  in  defeasance  of  the  fee  devised  bj  the    coltsman. 
will.    But,  equally  clearly,  it  would  not  so  operate  as  to  Dicks- 
groye,  because  it  would  not  take  effect  as  to  that  till  the  natural 
expiration  of  the  life  estate  given  by  the  will,  and  not.  even  then 
except  in  a  contingency.   Therefore,  as  to  Dicksgrove  the  limitation 
wonld  be  a  contingent  remainder,  not  an  executory  devise.     And  as 
the  reversion  in  fee  expectant  on  this  life  estate,  and  on  the  inter- 
poeed  contingent  remainder,   would  descend    on  John   Coltsman 
himself,  and  there  were  no  trustees  to  preserve  contingent  remain* 
ders,  the  inevitable  consequence  would  be  that,  by  the  operation 
of  the  deed  of  the  7th  of  July  1835,  the  life  estate  would  be  merged 
in  the   reversion,  and   the  contingent  remainder  destroyed.     The 
statutes  for  the  protection  of  contingent  remainders  were  not  passed 
till  long  after  these  transactions,  and  do   not  revive  remainders 
which  were  destroyed  before  their  enactment.     Thus,  the  direct 
result  of  the  Chief  Baron's  construction,  which  denied  an  estate  tail 
to  John  Coltsman,  would  be  that  he  would  acquire  the  fee  in  Dicks- 
grove by  destruction  of  the  contingent  remainder,  and  the  plaintiff 
would  at  all  events  be  entitled  to  judgment  for  Dicksgrove.     So 
that  the  general  object  to  which  the  Chief  Baron  directed  his  rea- 
soning, the  one  which,  as  he  said,  he  felt  himself  constrained  to 
effect — namely,  giving  to  the  clause  in  the  codicil  the  same  inter- 
pretation as  to  the  two  estates,  and  thus  keeping  the  two  in  the 
same  channel  of  limitation — would,  so  far  from  being  attained  by 
his  construction,  be  totally  frustrated.     To  borrow  his  own  lan- 
guage, the  same  words  would  have,  in  the  same  sentence,  two 
different  and,  in  effect,  opposite  meanings  ;  and  the  estates  would  be 
wholly  severed  in  limitation.     So  strongly  was  it  felt  that  this  result 
was,  of  all  others,  the  one  most  repugnant  to  the  testator's  thoughts, 
that  ingenuity  had  been  stimulated  to  the  end  of,  if  possible,  dis- 
covering an  escape  from  it;  and,  accordingly,  since  the  argument 
was  concluded,  a  point  has  been  suggested,  by  means  of  which  it 

I 

was  said  that  the  codicil  could  be  made  to  give  John  Coltsman  an 
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T.  T.  1865.  estate  in  fee  in  Dicksgrove;  which  would  thus  be  assimilated  to 

Exch.  Cham,     — ,,     ,     ^   •  ,  ,       ,      . 

< <— ^      Flesk  Castle,  and,  like  it,  brought  under  the  authority  of  Doe  t. 

COLTBHAN.      __ 

^  Frosty  and  the  cases  which  have  followed  it.     To  attain  this  den- 

GOLT8MAN.  deratum  of  a  fee  in  Dicksgrove,  resort  has  been  had  to  the  role 
of  construction  laid  down  in  Doe  v.  Cundall  (a),  and  discussed  bj 
Mr.  Jarman  in  his  33rd  chapter,  vol.  2,  p.  223,  2nd  ed. ;  but  more 
especially  to  a  suggestion  of  Mr.  Jarman's  as  to  a  certain  extension 
of  that  rule,  which  he  there  sajs  '*  may  be  plausibly  contended  for  ;'* 
and  within  which  it  has  been  suggested  that  the  present  case  may 
be  brought. 

I  am  unable  to  concur  in  this  suggestion ;  and  as  two  Members 
of  the  Court  already  have  made  it  the  ground  of  their  judgment 
in  the  defendant's  favour  as  to  Dicksgrove,  and  as  Counsel  had  not 
the  opportunity  of  meeting  it,  I  shall  state  more  fully  than  I  should 
otherwise  have  thought  it  necessary  to  do  so,  my  reasons  for  re- 
jecting it. 

The  rule  discussed  in  the  passage  of  Jarman^  which  I  have 
referred  to,  is  simply  this,  that  when  an  indefinite  devise,  which 
would  give  only  a  life  estate,  is  succeeded  by  a  gift  over  in  the 
event  of  the  devisee  dying  under  twenty-one,  or  under  any  other 
named  age,  the  gift  over  is  supposed  to  indicate  an  intention  that, 
if  the  first  devisee  attains  the  specified  age,  he  shall  then  retain  the 
estate  in  fee ;  because,  unless  that  was  meant,  the  making  the  gift 
over  depend  on  death  at  a  particular  age  would  be  merely  capri- 
cious. Then,  in  the  extent  to  which  authority  has  yet  carried  it, 
Mr.  Jarman  adds  that  this  implication  may  be  plausibly  contended 
for,  even  where  the  contingency  with  which  death  is  associated  doea 
not  relate  to  the  age  of  the  devisee  at  all.  This  seems  perfecUj 
reasonabfe,  if  the  contingency  be  one  which  may  be  determined  in 
the  negative,  leaving  the  first  taker  still  in  life, — as,  for  example, 
gift  over  in  case  the  first  taker  dies  before  he  returns  from  Rome,  or 
before  he  acquires  a  certain  title  in  a  certain  other  estate ;  then  the 
same  implication  arises,  that  if  he  does  return  from  Rome,  or  does 
acquire  the  other  estate  or  title,  he  shall  retain  the  devised  estate. 
But  when  Jarman  goes  on  to  give  us  an  ei^mple,  the  contingencj, 

(o)  9  East  400. 
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**  if  he  dies  without  leaving  issue  living  at  his  decease,"  then  over,  T.  T.  1865. 

E^h,  Cham. 
he  enters  on  more  debatable   ground ;    because   that   contingency      «— -v ' 

,j.L  ,^.,  /..^  C0LT8MAN 

cannot  be  resolved  either  way  before  the  last  moment  of  the  first  ^^ 

taker*8  life  ;  and,  therefore,  the  implication  which  the  words  suggest  coltsman. 
is,  not  that  he  shall  retain^  but  rather  that  the  issue  shall  take,  which 
they  could  only  do  by  raising  an  estate  in  tail  and  not  in  fee  in 
their  father.  But,  be  that  as  it  may,  this  at  all  events  is  certain, 
that,  to  found  Mr.  JarmarCs  proposition  at  all,  the  contingency  must 
be  expressed  in  the  plain,  unequivocal  language  he  has  used,  *'if 
he  dies  leaving  no  issue  living  at  his  deceased  But  if  the  words 
which  are  relied  on  for  restricting  the  failure  of  issue  to  the  death 
of  the  first  taker  are  matter  for  doubt  and  argument,  if,  in  short, 
they  be  the  very  words  which  we  find  in  the  codicil — viz.,  *'  if  John 
**  Coltsman  die  without  heirs  of  his  body,  in  that  case,  and  in  de- 
** fault  of  such  heirs,  the  lands  shall,  at  his  deaths*  go  over, — then 
the  case  falls  under  a  totally  different  canon  of  construction,  for 
Mr.  JarmafCs  opinion,  on  which  you  must  go  to  another  of  his 
chapters,  where  you  will  find  it  given,  not  as  a  theory  of  possibly 
plausible  contention,  but  a  thing  perfectly  settled,  and  it  is  this — 
that  such  words  as  we  have  here,  following  an  indefinite  devise,  are 
not  allowed  to  restrict  the  failure  of  issue  at  all ;  and  that,  conse- 
qaently,  the  first  taker  takes,  not  an  estate  in  fee,  but  an  estate  , 
in  tail.  I  refer  to  the  41st  chapter,  p.  442  of  the  2nd  vol.,  2nd  ed., 
where  he  is  discussing  these  very  cases  of  Doe  v.  Frost  and  Parker 
▼.  JBirkSf  and  the  rest  of  them ;  where  he  points  out  that  in  all  of 
them  the  previous  devise  standing  alone  would  confer  a  fee;  and 
goes  on  to  show  that  when  that  is  wanting — t. «.,  when  the  previous 
words  standing  alone  would  give  only  a  life  estate, — the  whole  reason 
of  these  cases  ceases,  the  apparently  restrictive  words  are  rejected, 
and  the  first  devisee  takes  an  estate  tail.  And  he  cites  Wylde  v. 
Zdewis{a),  And  what  was  that  case?  Indefinite  devise  to  tes- 
tator's wife ;  and  if  it  should  happen  that  she  shall  have  no  son  or 
daughter  by  me  begotten,  and  for  want  of  such  issue,  over.  The 
difficulty  was,  that  if  she  were  held  to  take  only  a  life  estate,  with  a 
contingent  remainder  over  in  case  of  no  son  or  daughter,  the  son  or 

(a)  West,  Ump.  Hard. 
VOL.  17.  92  L 
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T.  T.  1 865.  daughter,  if  there  shoald  be  anj,  would  take  nothing  under  the  will. 

< — -^v*— ^*    It  never  occurred  to  Lord  Hardwicke,  or  any  one,  that  there  was 

any  possible  mode  of  escaping  this  but  the  one — namely,  giving  the 

COLT8MAN.    wife  an  estate  tail.     It  never  crossed  his  mind  that  he  could  give 

the  wife  a  fee.     The  true  rule  is  best  stated  in  that  most  excellent 

* 

treatise,  Prior  on  the  word  Issue^  section  104;  and  the  passage 
I  am  about  to  read  will  be  found  quoted  and  approved  by  Wood, 
y.  C,  in  2  Kay.  tf  t/^,  p.  405 : — ^'Tbat  when  there  is  nothing  in 
*'  the  will  to  give  an  estate  to  the  issue,  or  to  give  to  the  ancestor 
<*  more  than  a  life  interest^  words  in  the  Kmitation  over,  not  directly 
"expressing,  but  which,  in  the  generality  of  cases,  would  be  con- 
"sidercd  as  iniimaUng  an  intention  on  the  part 'of  the  tetitator  that 
^  tlie  failure  of  issue  should  be  confined  to  a  limited  perio<1,  shall 
'*  not  have  this  effect,  but  that,  on  the  contrary,  the  gift  over  shall, 

"  if  possible,  l)e  construed  as  taking  effect  on  an  indefinite  failure  of 

« 

'Mssue,  for  the  purpose  of  creating — accoi*ding  to  the  rule  stated 
"(179) — An  estate  tail  in  the  ancestor,  and  thereby  securing  a 
<*  devolution  of  the  property  fo  his  issue." 

Such,  according  both  to  Prior  and  Jarman^  is  the  role,  when  the 
words  in  the  limitation  over  do  not  directly  ejcpress  that  the  failure 
of  issue  shall  be  confined  to  a  limited  period,  though  they  would,  in 
the  generality  of  cases,  be  considered  as  so  confining  them;  the 
estate  must  be  an  estate  tail,  if  the  previous  words  of  themselves 
could  give  no  more  than  a  life  estate.  But  to  make  a  case  at  all  for 
Mr.  JarmafCa  suggested  plausible  contention  upon  the  rule,  at  page 
223,  the  words  in  the  limitation  over  must  directly  express  the 
restriction  of  the  failure  of  issue — i.e.,  they  must  *'die  wtthoat 
leaving  issue  living  at  his  decease.**  With  the  utmost  deference  for 
those  who  have  sought  to  apply  this  rule  to  the  present  case,  it 
seems  to  me  that  they  proceed  upon  a  palpable  petitio  principil 
The  estate  in  Dicksgrove,  which,  under  the  will,  would  be  a  life 
estate,  becomes,  it  is  said,  a  fee  under  the  codicil :  why  ?  because 
there  is  then  a  gift  over  on  a  failure  of  heirs  of  the  body  at  a  limUd 
time.  But  that  is  the  very  point  in  dispute — namely,  whether  the 
failure  spoken  of  is  a  general  failure,  or  a  failure  at  John  Coltsman's 
«death.  Or  the  argument  may  be  reserved  into  a  vicious  circle,  thas;— 
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the    life  estate  under  the  will  becomes  a  fee  ander  the  codicil;  T.  T.  1866. 

Exch,  Cham* 
because  ^'  heirs  of  the  body  "  bears  the  restricted  oonstraction,  and,      —  \      ^ 

therefore,  Do€  v.  Cundall  applies.     Bat  whj  does  heirs  of  the  body  ^ 

bear  the  restricted  construction?  Because  the  estate  is  a  fee  under    coutsmah. 
the  codioil»  and  therefore  Doe  v.  Frost  applies.      The  estate  is  a 
fee,  because  the  construction  is  the  restricted  one ;  and  the  con- 
struction  is  the  restricted  one,  because  the  estate  is  a  fee.     The 

■ 

troth  is  that,  as  to  Dicksgrove,  there  is,  upon  this  will  and  codicil 
taken  together,  but  one  alternative  open — namely,  that  which  lies 
between  an  estate  for  life  and  an  estate  in  tail.  As  to  an  estate  in 
fee,  whatever  pretence  there  may  have  been  for  it  on  the  will 
(which,  I  believe,  all  the  Court  concur  in  rejecting),  there  is,  in 
my  opinion,  none  at  all  for  it  upon  the  codicil.  If,  then,  John 
Coltsman  took  an  estate  for  life  in  Dicksgrove,  he  acquired  the  fee 
by  destruction  of  the  contingent  remainder;  if  he  took  an  estate  tail, 
he  acquired  the  fee  by  the  Fines  and  Recoveries  Act.  In  either 
event,  Dicksgrove  passed  under  his  will;  and  I  confess  it  appears 
to  me  to  be  reasonably  clear  that  the  plaintiiT  is  now  entitled  to 
a  verdict  for  Dicksgrove.  But  then  comes  the  question  which,  in 
my  mind,  constitutes  the  difficulty  of  the  case.  What  are  we  to  do 
with  Flesk  Castle  ?  Are  these  words,  '*  at  my  son's  death,*'  when- 
ever they  occur  in  a  will,  possessed  of  that  inflexibly  restrictive 
potency  upon  previous  words  which  without  them  .would  give  an 
estate  tail;  that  though  letting  them  so  operate  will  destroy  the 
whole  plan  of  the  will  as  to  another  estate  associated  in  the  same 
clause,  nevertheless  they  must  prevail  even  against  *^  heirs  of  the 
bodjf**F  Is  this  a  fitting  case  in  which  to  make  the  first  decision, 
that  words  at  best  but  ambiguous  can  control  terms  of  art,  about  the 
most  rigid  and  stubborn  to  be  found  in  our  law  ? 

Hitherto,  it  will  be  seen  (if  I  have  made  myself  intelligible)  that 
I  have  been  treating  the  case  from  the  Exchequer  point  of  view,  in 
one  essential  particular — namely,  as  if  ^'heir  of  the  body**  were 
synonymous  with  "  issue ;"  and  I  have  endeavoured  to  show  that, 
even  on  that  supposition,  the  verdict  must  be  entered  for  the 
plaintifi*  as  to  Dicksgrove.  I  have  now  to  state  that  I  differ  with 
the  Exchequer  in  that  particular:  and  this  brings  me  to  my  own 
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T.  T.  1865.  view  of  the  true  construction  of  the  codicil.     (Considerable  difficult j 
Ewch.  Cham, 
' . '      is  undoubtedly  occasioned  by  the  peculiarity  of  the  codicil  having 

COLTSMAN 

^^  united  in  the  same  clause  two  estates,  on  which  such  wholly  different 

COLTSMAN.  conditions  had  been  impressed  by  the  will.  But,  in  my  opinion,  we 
have  only  to  adhere  to  the  proper  legal  signification  of  the  highly 
technical  terms  which  are  used  in  this  codicil,  to  arrive  at  the 
construction  which  shall  best  meet  and  cope  with  the  specialties 
and  difficulties  of  both  these  testamentary  instruments.  The  words 
in  the  clause  introducing  the  devise  over  are  *' heirs  of  his  body 
lawfully  begotten,  or  to  be  begotten,  and  in  default  of  such  heirs:" 
*'  heirs  of  the  body"  not  '*  issue.*'  Except  these  words  themselves, 
there  is  nothing  in  the  will  or  codicil  to  give  any  estate  to  the  heirs 
of  the  body.  In  all  cases  of  this  kind,  whether  the  words  used  be 
*^  heirs  of  the  body  *'  or  '*  issjie,"  the  stress  of  the  argument  is  on  the 
primary  question — in  what  sense  did  the  testator  intend  to  use  those 
words  ?  Did  they  represent  in  his  mind  the  whole  line  of  descend- 
ants indefinitely,  or  did  they  represent  such  of  them  only  as  should 
be  living  at  the  time  of  the  death  of  the  progenitor?  Once  this 
question  is  answered,  the  rest  is  clear.  If  he  meant  the  former,  it  is 
an  estate  tail ;  if  the  latter,  an  estate  in  fee  (supposing  the  previous 
devise  to  have  given  the  fee),  with  an  executory  devise  over.  Bat, 
in  dealing  with  the  question  of  intention,  we  must  be  careful  to 
avoid  a  source  of  error  by  which  even  practised  minds  are  fre- 
quently misled.  The  question  is  not  one  of  intent,  in  the  loose 
j^pular  sense,  involving  conjectural  or  speculative  inquiries  as  to 
what  tRe  testator  would  have  said  or  thought  if  certain  ulterior 
consequences  flowing  frpm  his  words  had  been  pointed  out  to  him, 
but  as  to  which  he  had  in  fact  no  intention  at  all,  because  they 
never  occurred  to  his  mind ;  but,  as  Lord  Wensleydale,  in  particular, 
has  frequently  pointed  out  (a),  the  question  is,  what  is  the  meaning 
of  the  words  he  has  used  ?  And  in  answering  that  question  there 
is  another  course  of  construction,  also  frequently  dwelt  on  by  the 
same  learned  lord,  which  must  be  kept  in  mind — namely,  that 
technical  terms,  or  words  of  known  legal  import,  must  have  their 
proper  legal  effisct  attributed  to  them,  unless  there  be  clear  ex- 

(a)  6H.  of  L.  088.106,876. 
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pression  or  necessary  implication  to  the  contrary ;   and  that  such  T.  T.  1865. 
implication  cannot  be  founded  merely  on  the  circumstance  that  the      ^^^   «      ^ 

COLTSMAN 

testator  has  used  inconsistent  terms,  or  given  repugnant  and  im-  |^. 

possible  directions.     As  Lord  Redesdale  expressed  it,  in  Jesaon  v.    coltsman. 

Wright^  speaking  of  these  very  words,  "heirs   of  the   body:" — 

**  Words  having  a  fixed  legal  impoi*t  ought  not  to  be  controlled 

*^  without  some  clear  expression,  or  necessary  implication ;   incon- 

**  sistent  words  only  show  that  the  testator  was  ignorant  of  the 

*<  meaning  of  one  or  the  other."     "  Technical  words  shall  have  their 

^'  legal  effect,  unless  from  other  words  it  is  very  clear  that  the 

**  testator  meant  otherwise."    It  is  obvious  that  to  enable  us  to  apply 

these  principles  of  construction  to  the  present  case,  the  first  thing 

to  be  done  is  to  inquire  what  the  legal  import  and  efiect  are  of 

tbese  words  '*  heirs  of  the  body,'*  an^  in  what  do  they  differ  from 

the  cognate  word  "  issue :"  an  inquiry  essential  in  the  case,  because 

the  words  relied  on  in  the  will  as  restrictive  have  as  yet  had  that 

operation  given  to  them  only  as  applied  to  "  issue,"  or  similar  terms, 

such  as  '*  children,"  or  the  like :  in  no  decided  case  as  yet,  before 

the  present,  have  they  been  allowed  so  to  operate  upon  ^*  heirs  of 

the  body."     "Issue"  and  •* heirs  of  the  body"  agree  in  this — they 

both  import  prima  facie  indefinite  successions.     As  Rainsford,  J., 

lays  it  down  in  Harman  v.  Seaman  {a)  i — '*  The  word  Mssue'  is 

**  ex  vi  lerminij  nomen  eoUectivum,  and  takes  in  all  issues  to  the 

"  utmost  of  the  family,  as  far  as  heirs  of  the  body  would  do."    But 

the  point  in  which  they  differ  has  always  appeared  to  me  to  be 

this—"  heirs  of  the  body"  is,  ex  vi  termini,  not  only  nomen  eollee- 

tivum^  but  also  nomen  hereditatis.      Of  its  own  proper  force  it 

imports,  not  only  all  descendants,  but  also  that  those  shall  continue 

taking  one  from  other  by  inheritance  in  their  quality  of  heirs  of 

the  body  of  the  first  taker.    But  "  issue,"  of  its  own  proper  force, 

does  not  import  inheritance.     It  is  true  that,  when  there  is  a  devise 

to  the  issue  of  one  to  whom  an  estate  for  life  of  the  same  quality 

(•*.  tf.,  legal  or  equitable)  is  given  by  the  same  will,  issue  is  then 

prima  facie  a  word  of  inheritance,  and  equivalent  to  "  heirs  of  the 

body."    But  in  that  case  the  proper  sense  of  the  word  is  departed 

(a)  Finch.  282. 
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T.  T.  1665.  from,  to  meet  the  necessities  of  construction.     For  it  is  only  in  that 
Exeh»  Cham 
. V — -^      way  that  the  obvious  intention,  that  the  estate  should  not  go  over 

COliT'SMAM 

SO  long  as  there  were  any  issue  of  the  first  taker,  could  be  provided 
COLT8MAN.    fon     If'*'  issue'*  then  were  construed  in  its  proper  sense — Le^  as  a 
word  of  purchase,  none  but  those  living  at  the  father's  death  could 
take,  and  they  would  take  only  life  estates.     But  the  true  way  to 
exemplify  the  difference  is,  to  suppose  devises  in  which  the  words 
must  rest  exclusively  on  their  own  proper  basis.     Suppose  a  devise 
to  *'  the  heirs  of  the  body  "  of  one  to  whom  no  estate  at  all  is  given 
by  the  will;   the  effect  of  that  is  this — the  words  operate  both  as 
words  of  purchase  and  of  limitation.      The  person   vfho,  at  the 
moment,  answers  the  description  of  ''heir  of  the. body"  takes  by 
purchase;  but,  though  there.are.no  superadded  words  of  limitation, 
he  takes  an  estate  tail,  which  will  descend  not  only  through  his  own 
issue  in  tail,  but  also,  failing  those,  through  all  other  heirs  of  the  body 
of  the  person  originally  named:  Mandeville's  case  {a).  Now,  suppose 
a  precisely  similar  devise  to  the  "  issue  "  of  one  to  whom  no  estate  is 
given :  here  is  the  word  presented  in  its  own  unassisted  force.  Well, 
it  is  a  word  of  purchase,  and  of  purchase  only.  And  the  consequence 
is,  that  either  the  devise  must  be  held  void,  by  reason  of  the  legal 
impossibility  of  making  an  indefinite  line  of  successors  purchasen, 
or  it  can  only  be  saved  by  resorting  to  the  means  which,  in  similar 
gifts  of  personalty,  have  been  often  made  use  of  to  save  •  them  from 
avoidance — namely,  seeking  for  something  in  the  context  to  enable 
you  to  draw  a  line,  within  legal  limits,  lit  which  all  the  takers  must 
be  ascertained,  and  excluding  all  who  come  after ;  but  which,  in  the 
case  of  real  estate,  would  be  attended  with  this  consequence,  that 
the  persons  thus  ascertained  could  take  only  life  estates,  for  want  of 
words  of  limitation.    For  it  never  has  been  held,  and  it  would,  in 
my  opinion,  be  against  principle  to  hold,  that  a  limitation  to  issoe 
simply,  the  progenitor  taking  no  estate,  would  confer  an  estate  tail 
in  the  way  that  Mandeville's  case  has  established  that  a  similar 
limitation  to  **  heir  of  the  body  "  will  do — [See  this  point  discussed 
in  Prior  on  Issue,  book  1,  c.  2.] — In  this  way  the  radical  difference 
in  the  inherent  signification  of  these  two  legal  forms  of  expression 

(a)  Go.  Lit.  26  b. 
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is  distinetlj  brought  out.      From  this  there  are  two  deductionsi  T.  T.  1665. 
which  bear  very  closely  upon  the  present  case.     First,  the  use  of  a      ■_  \    ""*' 
word  which  in  its  nature   imports   inheritance,  strengthens  ienor-    ^^^^^ 
mously   the   presumption   that  the    testator  was    thinking  of   an    coltsman. 
indefinite  line  of  descent ;  for  it  is  of  the  nature  of  inheritance  to 
last  as  long  as  there  are  heirs  inheritable.     Secondly,  it  indicates 
very  clearly  that  the  testator's  notion  was,  that  his  son's  descendants 
should  take  under  the  wiil^  and  not,  as  was  argued,  be  left  to  be 
provided  for  outside  the  will,  at  the  discretion  of  their  parent,  by 
means  of  a  fee-simple  devised  or  descended  to  him.    And  they  could 
only  take  under  the  .will  by  means  of  an  estate  tail,  which  the  rule 
in  Shelfy^if  ease  requires  shouM  vest  in  their  parent. 

What  I  have  been  endeavouring  to  do  is  to  reach  the  reason 

of  what  is  generally  expressed  in  terms  more  vague,  when  it  is  said 

that  ^' heirs  of  the  body"  are  less  fit^xible  words  than  ^' issue,"  and 

that  they  require  a  more  demonstrative  context  to  move  them  from 

their  primary  signiticaiion.      It  has  been  said  that   the   technical 

signilieation  belongs  to  the  words  only  when  they  expressly  limit 

the  estate  of  the  devisee,  as  where  there  is  a  devise  to  A  and  the 

heirs  of  his  body;  but  that  they  do  not  possess  it  when  it  is  by 

implicaiion  that  they  limit  the  estate,  as  where  they  are  used  for 

introducing  the  devise  over.     All  I  can  say  of  that  distinction  is, 

that  I  believe  it  to  be  entirely  capricious  and  arbitrary,  and  an* 

supported,  so   far  as  I  have  heard,  by  authority  or  reason.     The 

technical  sense  of  these  words  is  inherent  in-  themselves,  and  belongs 

to  them  prima  facie  whenever  they  are  used  in  connection  with 

real  estate,  whether  their  effect  on  the  limitation  be  express  or 

whether  it  be  implied.     Where  they  are  applied  to  mere  personalty, 

the  case  is  totally  different — the  element  of  inheritance  is  there 

wanting,  because  the  subject  is  not  inheritable. 

Understanding  then  the  legal  weight  and  import  of  the  words 
we  have  to  deal  with,  and  bearing  in  mind  the  rales  of  construction 
already  mentioned,  it  only  remains  to  consider  whether  this  codicil 
affords  a  context  sufficiently  demonstrative  (to  borrow  again  Baron 
Alderson's  well-known  words)  to  force  these  highly  technical  and 
stubborn  terms — *'  mysteriously  inflexible,"  as  Lord  Cranworth  has 
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T.  T.  1865.  called  them — ^from  the  meaning  which  the  law  has  stamped  upon 

^  ■  -y      '*    them.     I  adopt  what  was  said  by   ChanDell,  B.,   in  Jordan  v. 

Adams  (a) : — *'  In   determining   whether  the  legal   import  of  the 

COLTS^AN.  "  words  *  heirs  of  the  bodj'  is  to  be  cut  down,  we  must  not  surmise, 
"  but  must  see  very  clearly  that  the  alleged  interpreting  words  do 
«  cut  down  other  words  which  carry  with  them  a  recognised  legal 
*^ meaning^  I  also  approve  of  what  was  said  on  the  subject  by  the  Ute 
Baron  Greene,  in  his  admirable  judgment  in  Roddy  v.  Fitzgerald (h). 
The  whole  interpreting  context  available  in  this  codicil,  which  is 
worthy  of  notice  at  all,  is  comprised  in  the  words  "  shall,  at  my  son^s 
deathy  descend  and  be  transferred,"  &c.  It  must  at  once  be  conceded 
that,  if  these  words  were  absent,  there  would  be  a  clear  estate  tail 

In  my  opinion    those   words   are   insufficient  for  the  required 
purpose,  for  the  following  reasons : — First ;  it  has  never  yet  beeo 
held  that  such  a  clause  can  control  the  words  *^  heirs  of  the  body"  at 
all.     And,  if  the  will  and  codicil  were  conversant  only  with  Flesk 
Castle,  I  shall  say  no  more  than  that,  even  in  that  case,  I  should 
require  a  closer  argument  than  I  have  heard,  and  more  consideratioD 
than  I  have  given,  before  I  would  so  hold ;  although  it  is  clear,  as  I 
already  stated,  that  such  would  be  the  effect  of  the  clause  if  **  issue" 
had  been  used  instead  of  "  heirs  of  the  body.**     But,  secondly,  the 
clause  cannot  so  operate  as  to  Dicksgrove  at  all.     I  concur  with  the 
Chief  Baron,  that  it  could  not  so  operate  even  if  the  word  hid 
been  "  issue.''    But  I  am,  at  all  events,  clear  that  the  words  being 
''heirs  of  the  body,**  they  must  retain,  at  least  as  to  Dicksgrove, 
their  legal  signification  of  all  descendants  taking  in  succession  as 
heirs  in  tail.    Wylde  v.  Lewis ;  Jarman,  in  his  41st  chapter;  Prior, 
in  his  104th  section;  Yice-Chancellor  Wood,  in  Blifuton  v.  War- 
burton — all  already  mentioned  as  regards  the  word  '*  issue,''  are 
a  multo  fortiori  authorities  when  the  words  are  *'  heirs  of  the  body." 
And,  if  this  be  so  as  to  Dicksgrove,  then,  seeing  that  Flesk  Castle  is 
bound  up  in  the  same  sentence  with  Dicksgrove,  and  how  utterly 
unreasonable  it  would  be  to  suppose  that  the  testator  meant  to  use 
the  words  in  different  senses  as  applied  to  the  two  estates,  I  come  to 
the  conclusion  that  this  is  certainly  not  the  case  in  which  to  make 

(a)  9  0.  B.,  N.  S.  490.  (Jtl)  7  Ir.  Com.  Law  Rep.  142. 
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the  first  decision,  if  such  a  one  ever  is  to  be  made,  that  '*  heirs  of  T.  T.  1 865. 

,     ,    ,.  ,  11    1  1  ,1  ^  .         ,  ,       Exch,  Cham* 

the  body    can  be  controlled  by  such  a  clause.  Recurring  then  to  the      <-    v       * 

question  upon  which  everything  turns,  namely,  what  idea  did  these  ^^ 

words  "  heirs  of  the  body ''  represent  in  the  mind  of  the  testator ;  coltsman. 
remembering  the  rule  that  he  who  uses  technical  terms  must  be 
presumed  to  use  them  in  their  legal  sense,  unless  there  be  expression 
or  necessary  implication  to  the  contrary ;  finding  that  the  terms 
used  here  are  words  of  art,  about  the  least  flexible  known  to  the 
law  ;  finding  that  the  context  relied  on  as  restrictive  is  at  best  but 
ambiguous,  and  is  one  which  never  yet  in  any  one  case  has  been 
suffered  to  prevail  against  them — that,  as  to  one  of  two  estates  bound 
up  together  in  the  ^ame  sentence,  they  must  have  their  full  sway ;— > 
looking  at  all  this,  I  find  my  mind  irresistibly  urged  to  the  conclu- 
sion that,  as  to  the  other  estate  also,  they  overbear  the  doubtful  and 
ambiguous  words  by  which  they  arcf  sought  to  be  controlled ;  and  I 
have  no  doubt  whatever  that  it  is  in  their  technical  unlimited 
sense  that  they  d(4  truly  represent  the  idea  which  the  testator  meant 
to  express  when  he  used  them.  For  I  am  convinced  that  he  did  not 
intend  that  the  estates  should  go  over  to  Daniel  Cronin  so  long  as 
there  was  any  heir  of  the  body  of  John  Coltsman,  however  remote, 
and  that  he  did  intend  that  these  heirs  of  the  body  of  John  Coltsman 
should  take  under  the  codicil,  and  not  under  an  intestacy.  Both 
these  intents  would  be  effected,  and  could  only  be  effected,  by 
letting  ** heirs  of  the  body"  retain  their  legal  sense;  for  the  estate  tail 
which  they  would  create  would  carry  the  estates  through  the  whole 
line  of  descendants  if  not  barred,  which  is  never  to  be  presumed. 
The  other  words,  '^  at  my  son's  death,"  would  then,  as  said  by 
Lord  Redesdale,  in  the  passage  I  have  already  cited  from  Jesson 
V.  Wright,  be  '*  inconsistent  words,  only  showing  that  the  testator 
was  ignorant  of  the  meaning  of  the  one  or  the  other ;"  and  when 
that  is  so,  the  technical  words  must  prevail.  I  may  observe 
that  this  conclusion  is  strengthened  by  the  grammatical  structure 
of  the  sentence.  These  words,  "at  my  son's  death,"  are ^ in  truth 
inserted  merely  to  catch  up  again  the  thread  of  the  sentence, 
which  had  been  broken  by  a  long  parenthesis,   as  will  be  seen 

by  reference  to  the  codicil.     I  read  them  as  if  they  had  been 
VOL.  17  93  L 
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T.  T.  1865.  "at  such  mj  son's  death,**  or  **at  mj  son's  death  as  aforesaid^^ 
V — Jy— — ^'    that  is  to  saj,  "at  his  death  without  heirs  of  his  bodj,  and  io 
-,  default  of  such  heirs." 

coLTSiCAN.        Having  once  defined  the  sense  in  which  the  testator  used  the 
words,  we  have  done  with  all  question  of  intention.      The  law 
steps  in,  and  at  once  fastens  on  the  limitation  the  character  of 
an  estate  tail  in  John  Coltsman.      This  result^  besides  being,  in 
my  opinion,  the  one  most  conformable  to  the  principles  of  con- 
struction, possesses   the  further  merit,  which  the  other  certaiolj 
does  not,  namely,  that  of  completely  assimilating  the  limitationi 
of  the  two  estates.     The  difference  effected  by  the  will  is  abolished ; 
the  fee  in  Flesk  Castle  is  reduced  to  an  estate  tail ;  the  life  estate  in 
Dicksgrove  is  enlarged  to  an  estate  tail.     In  no  other  way  is  it 
rationally  possible,   upon  this  codicil,  to  attain  the  object  which 
the  Chief  Baron   thought,  with   so   much   reason,  was  the  para- 
mount one — namely,  to  give  the  same  interpretation  to  the  clause 
as  applied  to  both  estates. 

It  was  urged  in.  argument  here,  and  seems  to  have  had  some 
weight  in  the  Court  below,  that  to  give  John  Coltsman  an  estate 
tail  would  enable  him  to  defeat  the  testator  s  intention,  by  barriog 
the  remainder.     That  is  a  species  of  argument  which,  though  almost 
always  used,  is  hardly  ever  regarded.     The  answer  to  it  is,  that 
if  the  limitations,  as  created  by  the  will  and  codicil,  be  left  undis- 
turbed, they  are  sufficient  to  carry  the  estate  to  all  the  objects 
designated ;  and  it  will  not  be  presumed,  a  priori^  that  the  entail 
will  be  barred.     Still  less  weight  must  be  attached  to  an  obser- 
vation attributed  to  the  Chief  Baron,  namely,  that  John  Coltsman 
would  be  enabled  to  give  the  whole  estate  to  his  widow,  notwith- 
standing the  clause  in  the  codicil  as  to  making  a  life  proTision 
for   her  with   the  testator's   own  consent.     As  well  might  it  be 
objected  to  any  ordinary  settlement,  that  the  remainderman  in  tail 
might  give  the  whole  estate  to  one  whom  the  testator  had  expressly 
declared  should  be  only  tenant  for  life.     In  short,  the  only  elements 
which  legitimately  enter  into  the  question  are,  the  effect  on  each 
estate  of  the  words  in  the  codicil,  "heirs  of  the  body,"  and  "at 
my  son's  death,"  as  applied  to  the  limitations  previously  created 
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by   the  will.     All  the  rest — power  of  barring  an  estate  tail,  or  T.  T.  1866. 

f  ,,.         ^  .-         ,  ,  ,   ^       .  Exch.  Cham. 

of  providing  for  a  wife — clauses  as  to  plate  and  furniture — as  to      ^^-y      ^ 

taking  the  name  of  Coltsman — as  to  legacy  to  daughters — general 

scope  and  purview,  and  such  like — all  these  are  but  vague  plau-    coltsman. 

Bibilities,   which,  in   my   opinion,   are   scarcely  worthy  of  a  place 

in  the  determination  of  the  case. 

The  limitation  to  Daniel  Cronin  being  thus  subjoined  to  an  estate 
tail  in  John  Coltsman,  it  is  immaterial  whether  that  limitation  fall 
under  the  designation  of  a  vested  remainder,  a  contingent  remain^ 
der,  or  any  executory  devise ;  whatever  it  was,  it  was  barred  by 
the   disentailing  assurances.     In  order,  however,  to  complete  my 
▼lew  of  the  case,  I  have  no  hesitation  in  saying  that  I  think  it 
was   very  clearly  a  vested   remainder.     Unless  those  words,  "  at 
my  son's  death,"  restrict  the  previous  words  to  descendants  then 
living — in  which  case  there  would  be  nothing  to  restrict  an  estate 
tail  at  all, — they  have,  in  my  opinion,  no  practical  operation  what- 
ever.    The  cases  in  which  the  construction  suggested  during  the 
argument,   of  an   estate   tail   with   a  contingent    limitation    over 
has  prevailed,  have  been  cases  in  which  words  sufficient  of  them- 
selves  to  create   an   estate   tail   were   first   used,    and   then   were 
followed  by  such  expressions  as  occur  in  the  codicil.     But  here 
the   only  words    available   to   create  a  contingency  are   also   the 
only   words  available  to  create   an   estate   tail;    and   you   cannot 
make  them  do  duty  in  both  the  disputed  senses — that  is  to  say, 
first,  in  the   indefinite   sense,  in  order  to  create  an   estate .  tail ; 
secondly,  in   the  restricted  one,  in  order  to  create  a  contingent 
remainder,  or  devise  executory.     Plainly,  there  is  either  no  estate 
tail,  or,  if  there  be,  the  remainder  is  a  vested  one. 

Upon  the  whole,  my  opinion  is,  that  John  CoUsman  took  an 
estate  tail  in  Dicksgrove,  and  an  estate  quasi  in  tail  in  Flesk  Castle ; 
and,  consequently,  that  the  verdict  should  be  entered  for  the  plain- 
tiff^, as  to  both  estates. 

0*Bai£N,  J. 

As  the  testator  John  Coltsman  senior  died  in  18.35,  it  follows 
that  the  construction  of  his  will  and  codicil  is  not  affected  by 
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T.  T.  1865.  the  Statute  of  Wills,  passed  in  1837,  and  that,  under  the  Inhe- 
^»   \      /'    ritance  Act  {3  &  AW.  4,  c.  106,  s.  3),  testator's  son  and  heir-at-law, 
John  Coltsman  junior,  took,  as  a  devisee  and  not  by  descent,  what- 
GOLTSMAN.    ever  estate  was  given  to  him  bj  tb)e  will  and  codiciL 

The  will  commences  bj  devising  the  lands  of  Flesk  Castle  (where 
testator  resided,  and  which  he  held  under  lease  for  lives  renewable 
for  ever),  in  the  following  terms,  viz. — ^^  I  give,  devise  and  be- 
"  queath,  to  my  son  John  Coltsman,  all  those  my  property,  lands, 
"  tenements,  and  premises  at  and  about  Flesk  Castle,  together  with 
'*  the  live  stock  on  said  lands ;  also  my  plate,  library,  pictures,  aad 
^*  furniture."  With  respect  to  the  construction  of  that  devise,  I  am 
clearly  of  opinion  that,  by  force  of  the  word  "  property,*  John  Colts- 
man junior  would  have  taken  under  that  devise  not  merely  a 
life  estate,  but  an  estate  in  quasi  fee  in  Flesk  Castle. 

It  has  been  established  by  several  decisions  (with  respect  to  wills 
made,  as  this  was  made,  before  1838)  that  a  devise  of  testator's 
**  estate  "  to  A  B,  even  without  any  words  of  limitation,  would  give 
to  A  B  not  only  ih^  carpus  of  the  lands  devised,  but  also  the  entire 
of  testator's  interest  therein — [See  Jarman  on  WiUs^  vol.  2,  c  33, 
s.  4.] — And  it  has  been  also  decided,  in  several  cases,  that  the  word 
'*  property,"  when  it  occurs  among  the  very  words  of  gift  of  the 
lands,  would  have  a  similar  effect.  Thus,  in  the  case  of  Doe  v. 
Langlands  (a),  where  testator,  after  some  pecuniary  legacies,  be- 
queathed to  two  |)ersons  all  the  residue  of  his  "  property,  goods, 
and  chattels,"  it  was  held  that  they  took  thereunder  the  fee  in 
his  real  estate;  and  the  general  rule  to  be  collected  from  Lord 
Ellenborough's  judgment  is,  that  a  devise  of  testator's  '^property* 
would  pass  all  his  interest  in  his  freehold  lands,  except  the  gene- 
rality  of  the  signification  of  that  word  was  restrained  by  other 
parts  of  the  will  showing  testator's  intention  to  use  it  in  a  more 
confined  sense.  In  another  case,  of  Doe  v.  PaUeson  (6),  a  devise  of 
testator's  *'  freehold  property  "  to  his  sister  was  held  to  give  her  an 
estate  in  fee ;  Lord  EUenborough,  referring  in  his  judgment  to  an 
opinion  expressed   by  Lord  Mansfield,  in  Hogan  v.  Jackson  (e)^ 

(a)  14  East,  376.  {h)  16  East,  221. 

(c)  Cowper,  290. 
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*'that  if  the  word  'effects'  was  synonymous  with  the  word  'pro-  T.  T.  1865. 
"perty/  it  would  carry  the  fee;"  and  Le  Blanc,  J.,  stated  that  ^ 
**  property "  was  a  word  large  enough  to  carry  testator's  interest 
in  the  estate.  Again,  in  NicholU  v.  Butcher  (a),  the  testator  de-  coltsman. 
vised  all  his  *'  real  and  personal  property "  to  his  wife ;  and  it 
was  held  that  she  took  an  estate  in  fee  in  testator's  copyhold 
lands;  Sir  W.  Grant  observing  that  he  did  not  see  how  a  man 
could  be  said  to  give  all  his  property  unless  all  his  interest  in  it 
passed ;  and  that  in  many  cases  the  Judges  had  explained  the 
meaning  of  the  word  *' estate,"  by  saying  that  it  imported  abso- 
lute property.  In  Patton  v.  Randall  (6),  under  a  devise  that  ail 
testator's  children  should  share  equally  in  "all  his  property,"  Sir 
Thomas  Plummer  held  that  they  took  an  estate  in  fee  in  testa- 
tor's  freehold  estate.  And,  in  a  more  recent  case  of  Footman  v. 
Cooper  {c)f  a  similar  effect  was  given  by  Vice- Chancel  lor  Kin- 
dersley  to  this  word  "property." 

It  is  further  contended,  by  plaintiff's  Counsel,  that,  as  in  the 
present  case  the  word  ''  property  '*  is  accompanied  by  words  of 
locality,  namely,  by  the  words  *'at  and  about  Flesk  Castle,"  the 
generality  of  its  signification  is  restrained,  and  that  it  Aould  be 
considered  that  the  word  "property,"  in  conjunction  with  the  Bubse- 
quent  words  "  lands,  tenements,  and  premises,"  was  used  by  testator 
in  the  more  restricted  sense  of  describing,  by  situation  and  loca- 
lity, the  particular  lands  which  he  devised. 

It  has,  however,  been  decided  in  several  cases,  with  respect  to 
the  word  "  estate  "  (when  used  among  the  words  of  gift  in  a  will), 
that  the  fact  of  that  word  being  accompanied  by  words  of  locality, 
or  other  words  referable  exclusively  to  the  situation  or  corpus  of 
the  lands,  will  not  restrain  the  general  operation  of  the  word 
*'  estate,"  or  prevent  its  giving  to  the  devisee  the  fee  of  the  lands. 
And  I  think  it  clear,  upon  the  authorities  to  which  I  have  refferred, 
as  to  the  word  ''  property,"  that  such,  accompanying  worjds  can  have 
no  greater  effect  in  restraining  its  operation.  In  the  following  cases 
(mentioned  in  2  Jarman,  c.  33,  s.  4),  it  was  decided  that  the  word 

(a)  18  Ves.  jun.  193.  (6)  I  Jac.  &  W.  180. 

(c)  2  Drewiy,  7. 
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T.  T.  1865.  "estate"  woald  carry  the  fee,  notwithstanding  such  accompanjing 

-_  \-         words,  and  without  any  words  of  limitation.     In  Barry  ▼.  Edge- 

worth  (a\  where  the  devise  was  of  all  the  testator's  "land  and  estate 

COLTSMAN.    in  Upper  Catesby,  in  Northamptonshire."     In  Tuffheil  ▼.  Page  (b), 

where  the  devise  was  of  testator's  "estate  in  Kirby  Hall."     In 

Holdfast  V.  Martin {c\  where  the  devise  was  of  testator's  "estate 

at  Bay  wick,   Berks."     In   Chichester  v.  Oxenden  {d)^   where  the 

devise  was  of  testatrix's  "  estate  of  Ashton."    In  Roe  v.  Wight  (e), 

where  the  devise  was  of  all  the  testator's  "estate  and  lands,  &c,, 

"  known  and  called  by  the  name  of  the  '  Coal  Yard,'  in  the  parish 

"  of  St.  Giles,  London."     In  Harding  v.  Gardiner  (f)^  where  the 

devise   was  of  testator's  "freehold  estate,  consisting  of  30  acres 

"  of  land,  more   or   less,    with   the  dwelling-house   and   erections 

"  on  said  farm,  situate  at  Sudbury,  Harrow,  in  Middlesex,  and  now 

"in  the  occupation  of  J.  G."     And,  lastly,  in  Doe  v.  Fricker(g), 

where  the  devise  was  in  these  terms : — "  I  give  Horsecroft,  my 

estate  that  I  now  live  in,  to  my  son  J.  P."     Chief  Baron  Pollock, 

in  his  judgment  in  ^that  case,  lays  it  down  as  a  general  rule,  to 

be  deduced  from  all   the   authorities,  that  the  word   "  estate,"  in 

a  will,  is,  in  its  primary  sense,  the  interest  which  the  testator  has 

in  the  thing  devised ;  and  that  it  is  only  in  its  secondary  sense 

that  the  word  "  estate  "  is  to  be  taken  as  meaning  the  thing  itself. 

And  Baron  Parke  states  also,  as  a  general  rule,  "  that  whenever 

"  the  word  '  estate '  is  used  by  a  testator,  though  coupled  with  local 

"description,  it  conveys    not  only   the  corpus,  but   also  all  the 

"testator's  interest  in  that  corpus,  unless  the  context  shows  that 

"testator  intended  the  term  to  have  the  narrower  and  secondary 

I  "signification." 

In  my  opinion,  it  clearly  follows,  from  these  several  authorities, 
that  if,  in  the  will  now  before  us,  the  word  "estate"  had  been 
used  instead  of  the  word  "property,"  the  accompanying  words  of 
locality  would  not  have  prevented  the  devise  from   passing  the 

(a)  2  P.  Wms.  523.  (6)  2  Atk.  37. 

(c)  1  T.  B.  411.  id)  4  Taunt.  I7a 

(e)  7  East,  259.  09  I  Br.  &  B.  72. 

(p)  6  Sxch.  570. 

\ 
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entire  of  testator's  interest  in  Flesk  Castle.     It  will  be  seen  that  T.  T.  1865. 
in   some   of  these  cases   there    were    stronger    groands    for    re-       wi-^— / 

GOLtTSMAlf 

stricting  the  signification  of  the  word  "estate"  than  exist  in  the  ^ 

present  will,  with  respect  to  the  word  "property/'  And,  having  coltsmak* 
regard  to  the  other  decisions  I  have  cited  as  to  the  effect  of  the 
word  "  property,**  and  particularly  as  to  Sir  William  Grant's  obser- 
vation in  Nicholls  v.  Butcher  (a),  that  the  meaning  of  the  word 
**  estate "  was  explained  in  many  ca#s  by  saying  that  it  imported 
*'  absolute  property,"  I  think  it  equally  clear  that,  in  the  will  now 
before  us,  the  effect  of  the  word  "property,"  in  passing  all  the 
the  testator's  interest  in  the  lands  devised,  is  not  restrained  by 
the  subsequent  words  of  locality. 

It  has,  however,  been  further  contended  that  in  the  present  case 
the  word  ^* property''  was  used  by  the  testator  as  denoting   his 
personal  goods  and  chattels  at  or  about  Flesk  Castle,  and  not  as 
referring  to  the  lands.     But  it  is  to  be  observed  that  the  word  " pro- 
perty "  is  used  in  connection  with,  and  immediately  preceding,  the 
words  "  lands,  tenements,  and  premises  at  and  about  Flesk  Castle ;" 
and  that  next  after  those  words  there  follow   in   the  same    para- 
graph the  words  "together  with  the  live  stock  on  said  lands;  also 
my  plate,  library,  pictures,  and  furniture."     This  would  show  that 
testator  did  not  use  the  word  "  property  "  as  denoting  merely  his  per- 
sonal goods  and  chattels,  several  (if  not  all)  of  which  he  specified  par- 
ticularly at  the  end  of  that  paragraph.     Besides,  it  has  been  decided 
in  several  cases  that  the  word  "  property,"  in  a  will,  would  include 
real  estate,  though  used  in  connection  with  words  denoting  only 
personal  chattels,  and  not  with  such  words  as  "  lands,"  &c.    In  one 
of  these  cases,  Doe  v.  Langlands  (b) — to  which  I  have  already  re- 
ferred— the  devise  was  of  "  the  residue  of  testatrix's  property,  goods, 
and  chattels."    And  Lord  Elienborough  held  that  it  passed  a  fee- 
simple  in   the  real   estate,  and  that  the  generality  of  the   word 
"  property  "  was  not  restrained  by  the  fact  of  its  being  immediately 
followed  by  words  such  as  "  goods  and  chattels,"  denoting  what  was 
strictly  personal  estate. 

On  these  several  grounds,  I  am  clearly  of  opinion,  as  already 

(a)  18  Yes.  190.  (6)  14  Eait.  472. 
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T.  T.  1865.  stated,  that  John  Coltsman  junior  would  have  taken  under  the  will 
v-.^,^^ ■'    an  estate  in  quasi  fee  in  Fiesk  Castle.     As  a  different  opinion, 

COLTSMAN  •*■ 

however,  is  entertained  by  other  Members  of  the  Court,  I  have 
OOLTSMAN.    referred  to  the  authorities  on  the  subject  more  fuUj  than  I  sboald 
otherwise  have  done. 

With  respect  to  the  lands  of  Dicksgrove,  held  by  testator  in  fee- 
simple,  the  case  is  different.  The  devise  of  these  lands  immediately 
follows  that  of  Flesk  Castle,  and  is  as  follows. — [Reads  it.] — That 
is  what  is  called  an  indefinite  devise,  without  using  either  any  wards 
of  limitation,  or  the  word  *' estate"  or  *' property,"  or  any  other 
synonymous  term  denoting  testator's  interest  in  the  lands.  It 
follows,  therefore,  according  to  the  settled  rule  in  such  cases,  with 
respect  to  wills  made  before  1838,  that  the  effect  of  such  devise 
standing  alone  would  have  been  to  give  John  Coltsman  junior  only 
an  estate  for  his  life  in  Dicksgrove.  And  I  entirely  concur  in  the 
reasons  stated  by  the  Chief  Baron  in  delivering  the  judgment  of 
the  Court  of  Exchequer,  that  neither  the  use  of  the  word  '*  estates," 
in  subsequent  parts  of  the  will,  nor  the  charge  on  testatoi^s  ''said 
estates,"  of  the  annuity  to  his  wife  for  her  life,  or  of  the  sum  of  a 
thousand  pounds  to  be  paid  to  her  within  a  year  after  his  death, 
had  the  effect  of  converting  that  indefinite  devise  of  Dicksgrove  into 
a  devise  in  fee. 

Assuming,  then,  that  John  Coltsman  junior  would  have  taken 
under  the  will  the  entire  of  testator's  interest  in  Flesk  Castle,  and 
only  an  estate  for  his  life  in  Dicksgrove,  the  next  and  more  difficalt 
question  is,  how  these  devises  in  the  will  are  affected  and  faltered  by 
the  codicil,  dated  a  few  months  afterwards,  and  which  testator 
directed  should  be  taken  as  part  of  his  will. 

The  clause  in  the  codicil,  to  which  the  argument  has  been  prin- 
cipally applied,  is  that  which  follows  the  bequest  of  £100  a-jear 
further  annuity  to  his  wife,  and  of  a  legacy  to  his  brother-in-law; 
and  is  in  the  following  terms,  viz. — *'And  if  it  should  happen 
^'  that  my  son  John  Coltsman  die  without  heirs  of  his  body  lawfully 
'*  begotten,  or  to  be  begotten,  in  that  case,  and  in  default  of  sach 
^*  heirs,  I  do  hereby  devise  and  direct  that  my  lands,  castles,  tene- 
''ments,  and  premises  at  and  about  Flesk  Castle,  and  mentioned  in 
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**mj  said  codicil,  together  with  the  plate,  farDiture,  and  library  in  T.  T.  1865. 
"said  will  specified.     Also  mj  lands,  farms,  tenements  and  pre-     ^^    y ■     / 
**  mises  situate,  Ijing  and  being  at  Dicksgrove,  near  Castleisland ; 
*'all  subject  to  and  charged  with  the   payment  of  the   aforesaid    coltshan. 
annuity  to  my  dear  wife  of  £800  a-year ;  and  also  with  the  pay- 
ment of  any  reasonable  provision  made  with  my  consent  by  my 
**  son  for  his  wife,  to  be  paid  and  payable  to  her  during  her  natural 
life,  shall,  at  my  son's  deaths  descend  and  be  transferred  to  my 
grandson  Daniel  Cronin,  his  heirs,  executors  and  assigns  for  ever  : 
"  the  heir  for  the  time  being  to  add  the  name  '  Coltsman '  to  the 
*'name  'Cronin.'"     Testator's  grandson,  named  in  that  clause,  is 
the  present  defendant,  who  has  taken  the  name  "  Coltsman.'^ 

With  respect  to  this  clause,  plaintiff's  Counsel  contend  that  the 
introductory  words  used  in  the  first  part  of  it,  as  describing  the 
contingency  upon  which  the  testator's  several  lands  were  to  go  over 
to  defendant,  are  words  which  import  a  general  failure  of  the  heirs 
of  the  body  of  John  Coltsman  junior,  at  whatever  period  it  should 
happen.  And  that,  therefore,  according  to  the  settled  rule  in  such 
cases,  the  effect  of  that  clause  was  to  give  John  Coltsman  an  estate 
in  quasi  fee  in  Flesk  Castle,  and  an  estate  tail  in  Dicksgrove, 
whether  it  be  held  that  he  took  under  the  will  in  both  or  either 
of  those  lands  an  estate  for  his  life  only,  or  for  the  entire  of  testator's 
interest  therein  respectively.  Defendant's  Counsel,  however,  con- 
tend, in  the  first  instance,  that  those  introductory  words  were  not 
used  by  testator,  and  should  not  be  construed  as  referring  to  a 
general  failure  of  the  heirs  of  the  body  of  John  Coltsman  junior  at 
any  indefinite  time,  but  were  used  by  him,  and  should  be  construed 
(both  as  regards  Flesk  Castle  and  Dicksgrove)  in  the  restricted 
sense  of  referring  to  a  failure  of  such  heirs  of  the  body  at  the  death 
of  John  Coltsman  junior.  And  that  the  contingency  upon  which  the 
lands  were,  according  to  that  clause,  to  go  over  to  defendant  was,  that 
of  John  Coltsman  junior  dying  without  leaving  any  heirs  of  his  body 
living  at  his  death.  In  support  of  this  construction,  defendant's 
Counsel  rely  upon  subsequent  provisions  in  the  codicil,  and  par- 
ticularly upon  the  words  in  the  latter  part  of  that  clause,  "  shall,  at 

*^  my  son's  death,  descend  and  be  transferred  to  my  grandson  Daniel 
VOL.  17  94  L 
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T.  T.  1865.  "  Cronio,  hla  heirs,  execators,  and  assigns  for  ever."   And  theyeon- 

^,  \--    - '    tend  that  those  latter  words  clearly  show  that  the  death  of  testator's 

son  was  the  period  at  which  the  testator  intended  that  the  failure  of 

COLTSMAN.    the  heirs  of  the  body  of  that  son  should  take  place,  in  order  to 

entitle  Daniel  Cronin  to  the  lands. 

In  deciding  which  of  these  two  constructions  of  this  clause  is 
correct,  and  the  consequent  rights  of  the  parties  to  the  several  lands 
in  dispute,  it  will  be  seen  that  if  (as  I  have  already  stated  my 
opinion  to  be)  John  Coltsman  junior  took,  under  the  will,  an  estate 
in  quasi  fee  in  Flesk  Castle,  but  only  an  estate  for  his  life  in  Dicks- 
grove,  then  that  the  case  as  regards  Dicksgrove  involves  codsi- 
derations  and  raises  questions  which  do  not  exist  in  respect  of  Flesk 
Castle.  I  shall  first  consider  the  construction  of  the  codicil  and  tbe 
rights  of  the  parties  as  to  these  latter  lands;  and,  in  doing  so,  it  may 
be  more  convenient  to  refer  to  them  as  if  they  had  been  held  by 
testator  tM  fee,  it  being  clear  that  the  effect  of  the  will  and  codicil 
as  to  them  would  be  the  same,  whether  he  held  them  in  fee  or  oader 
lease  for  lives  renewable  for  ever. 

Several  cases  have  been  relied  on  by  defendant's  Counsel,  in 
which  a  devise  of  freehold  lands  to  a  party,  in  terms  that  would 
have  given  him  the  fee,  was  followed,  either  immediately  or  in  a 
subsequent  part  of  the  will,  by  a  devise  over  to  another  in  the  event 
of  a  failure  of  issue  of  the  first  taker,  and  in  which  it  was  held  that 
the  terms  used  by  the  testator  in  describing  the  failure  of  issue  upon 
which  the  devise  over  was  to  take  effect,  did  not  import  a  general 
failure  of  issue  ai  any  iimey  but  were  used  by  testator  in  a  restricted 
sense,  as  importing  a  failure  of  issue  at  the  death  of  the  first  taker ; 
and  that,  accordingly,  the  effect  of  such  devise  over  was  not  to  cat 
down  the  estate  of  the  first  devisee  to  an  estate  tail,  but  to  make  bis 
estate  in  fee-simple  determinable  on  the  contingency  of  his  dying 
without  issue  living  at  his  death,  with  an  executory  devise  to  tbe 
second  devisee  on  the  happening  of  such  contingency.  It  is, 
however,  contended  by  plaintiff's  Counsel,  that  such  cases  are  not 
applicable  to  that  now  before  us,  on  the  ground  that  in  all  of  them 
the  devise  over  was  limited  to  take  effect  upon  failure  of  the  *' issue" 
or  "  children ''  of  the  first  taker,  and  not,  as  here,  upon  failure  of 
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*•  the  heirs  of  his  body."    Plaintiff's  Counsel  contend  that  the  words  T.  T.  1865. 
^* Leirs  of  the  body"  are  of  a  much  more  technical  and  less  flexible      ' 
character  than  the  words  "issue"  or  "children;'*  and  that  no  case    ^^^®**^* 
has  been  decided  in  which  (as  here)  there  was  a  devise  over  in  the    coltshan. 
event  of  the  first  devisee  "dying  without  heirs  of  his  body,  and 
in  default  of  such  heirs,"  and  in  which  the  restricted  construction 
has  been  put  upon  those  words  by  holding  them  to  import  a  failure 
of  heirs  of  the   body  at   the  death   of  such   first   devisee.     With 
respect  to  this  objection,  it  appears  to  me,  as  regards  the  word 
*'  issue/'  that  the  reasoning  of  plaintiff's  Counsel,  grounded  on  the 
distinction  between  that  word  and  the  words  "  heirs  of  the  body," 
does  not  apply  to  a  case  like  the  present,  where  the  words  "  heirs  of 
the  body  '^re  used — not  in  the  words  of  gift  to  the  first  devisee — not 
as  words  of  limitation — but  as  words  denoting  the  class  of  persons 
upon  the  failure  or  extinction  of  whom  the  devise  over  is  to  take 
effect.     It  is  true  that,  in  the  case  of  a  devise  to  A  B  and  his  issue, 
or  to  A  B  for  life,  with  remainder  to  his  issue  (which  devise  would, 
if  uncontrolled  by  other  parts  of  the  will,  give  A  B  an  estate  tail), 
the  construction  of  the  word   "  issue,"  as  nomen  collectivum,  in- 
cluding the  whole  class  of  descendants,  might  be  restricted,  and 
converted  from  a  word  of  limitation  to  a  word  of  purchase  (so  as  to 
give  a  different  estate  to  A  B),  by  provisions  or  expressions  in  the 
will,  which  would  not  have  such  effect  if  the  devise  had  been  to 
A  B  and  the  "  heirs  of  his  body,"  or  to  A  B  for  life,  with  remainder 
to  the  "  heirs  of  his  body."     Even  in  such  a  case,  the  recent  decision 
in  Roddy  v.  Fitzgerald  (a),  and  the  judgments  of  Lord  Cranworth 
[pp.  871-2]  and  Lord  Wensleydale  [pp.  881-2]  show  how  far  the 
same  operation  and  effect  would  be  given  to  the  word  '*  issue  "  when 
so  used,  as  would  be  given  to  the  words  "  heirs  of  the  body."    But 
I  think  that  when  (as  in  the  case  now  before  us)  the  words  "heirs 
of  the  body  "  are  used  to  denote  the  class  of  persons  upon  whose 
failure  or  extinction  the  devise  over  is  to  take  effect,  that  they  are 
to  be  regarded  as  synonymous  with  the  word  "  issue;"  and  that  the 
will  should  receive  the  same  construction  as  if  that  word  had  been 
used  instead  of  the  words  "  heirs  of  the  body."     The  failure  of  the 

(a)  6H.  ofL.  Gas.  823. 
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T.  T.  1865.  "heirs  of  the  body"  of  a  party,  and  the  failure  of  his  "issue," 
^ — -^ — ^     denote  the  failure  of  the  same  class  of  persons.    If  there  be  a  failure 
of  the  one,  there  is  a  failure  of  the  other.     And  whether  a  testator 
COLT8MAN.    uses  words  importing  the  failure  or  default  of  the  **  heirs  of  the 
body"  of  A  B,  or  importing  the  failure  or  default  of  the  "issue**  of 
A  B,  he  designates  precisely  the  same  event — namely,  the  failure  of 
all  the  descendants  of  A  B.     And  when,  as  in  the  present  case,  the 
question  is,  whether  the  terms  in  which  the  testator  has  referred  to 
that  event  deal  with  it  as  an  event  to  happen  at  a  particular  time 
(namely,  the  death  of  the  first  devisee),  or  at  any  time  however 
remote,  I  do  not  see  why  the  result  should  not  be  the  same,  whether 
he  designated  that  event  as  a  failure  of  the  "  heirs  of  the  body  "  of 
the  first  devisee,  or  as  a  failure  of  his  "issue.**     On  reference  to 
some  of  the  cases,  in  which  it  was  decided  that  the  words  "  dying 
without  issue,'*  or  other  words  importing  a  failure  of  the  ** issue" 
of  the  first  devisee,  should,  by  reason  of  other  expressions  or  pro- 
visions in  the  will,  bear  the  restricted  construction  of  a  failure  of 
"  issue  *'  happening  at  the  death  of  such  devisee,  it  will,  I  think, 
appear  that  the  reasons  on  which  such  decisions  werd   grounded 
would  have  equally  applied  if  the  words  "  heirs  of  the  body "  had 
been  used  instead  of  the  word  "  issue.*'     Although,  therefore,  in  the 
case  now  before  us,  the  words  "  heirs  of  the  body  **  are  used,  I  think 
that  those  decisions   are   authorities  for    the    construction  which 
defendant*s   Counsel  contend  should    be  given   to  the  clause   in 
question. 

Plaintiff's  Counsel  have  correctly  stated,  as  a  general  rule  afiect- 
ing  all  wills  made  before  1838,  that  if  freehold  lands  be  devised  to 
A  B,  either  in  terms  which  give  him  an  estate  in  fee  or  indefinitely, 
so  as  to  give  him  only  an  estate  for  life,  and  if  there  be  an  ulterior 
devise  over  in  the  event  of  A  B  "dying  without  issue,**  or  of 
"  default  or  failure  of  his  issue,**  then  that  such  a  devise  over  should 
be  construed  as  a  devise  to  take  efiect  on  a  general  failure  of  the 
issue  of  A  B  ;  and  that  the  result  of  such  ulterior  devise  would  be 
to  convert  into  an  estate  tail  the  estate  in  fee  or  the  life  estate  (as 
the  case  may  be)  which  A  B  would  have  taken  under  the  previoaa 
•       devise.     The  reason  (as  stated  in  Jarman  on  WilU^  c.  17i  ^  6} 
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appears  to  be  that  the  testator,  by  postponing  the  ulterior  devise  T.  T.  1865. 

Exch,  Chonu 
until  the  general  failure  of  the  issue  of  A  B  (at  whatever  time  that      n.^-^ — -^ 

COLT8MAN 

failure  should  happen),  has  afforded  an  irresistible  inference  that  he  ^^ 

intended  that  the  estate  to  be  taken  by  A  B,  under  the  prior  devise,    coltsman. 

^*  should  be  of  such  a  measure  and  duration  as  to  fill  up  the  chasm 

*'  in  the  disposition,  and  prevent  the  failure  of  the  ulterior  devise, 

**  which,  if  construed  as  an  executory  devise  to  take  effect  on  a 

**  general  failure  of  issue,  would,  of  course  be  void  for  remoteness." 

The  reason  for  this  rule  is  stated  in  somewhat  different  terms  by 

Counsel  in  the  argument  in  the  case  of  Houston  v.  Hughes  (a) — 

namely,  that  as  the  gift  over  was  not  to  take  effect  till  the  failure  of 

A  B's  issue,  the  testator  must  have  intended  the  estate  to  go  in  such 

a  line  of  devolution  as  would  include  all  the  issue  of  A  B ;  and  that, 

in  order  to  promote  that  general  intention  not  expressly  declared  in 

the  will,  but  inferred  from  the  mere  terms  of  the  limitation  over,  an 

estate  tail  in  A  B  was  raised  by  implication.     The  result  of  such  a 

devise  therefore  is,  that,  in  order  to  give  effect  to  the  ulterior  devise, 

and  carry  out  testator's  intention,  the  estate  in  fee,  or  life  estate, 

which  A  B  would  have  taken  under  the  prior  devise  standing  alone, 

is  cut  down  or  enlarged  (as  the  case  may  be)  into  an  estate  tail,  by 

implication.      It  is  now  also  settled  that  a  similar   result   would 

follow  if  the  prior  devise  to  A  B  had  been  expressly  for  his  life, 

although  it  had  been   at  one   time   held  that  in  such  a  case  the 

enlargement  by  implication  would  be  contrary  to  testator's  intention, 

as  manifested  by  his  express  limitation  of  an  estate  for  life.     But  if 

(as  in  the  case  now  before  us,  with  respect  to  Flesk  Castle)  the 

estate  given  to  the  first  devisee  by  the  prior  devise  be  an  estate  in 

fee-simple,  and  if  it  should  appear  on  the  entire  of  the  will  or 

codicil  that  the  failure  of  issue  contemplated  by  the  testator   as 

the  event  on  which  the  ulterior  devise  should  take  effect,  was  not  an   ^ 

indefinite  failure  of  issue,  at  whatever  time  it  might  happen,  but  a 

failure  to  take  place  at  the  death  of  the  first  devisee,  then,  as  the 

ulterior  devise  would  not,  in  such   case,  be   void   for  remoteness 

(being  a  devise  to  take  effect,  if  at  all,  on  the  death  of  the  first 

devisee),  there  would  be  no  occasion  to  apply  the  general  rule  I 

(a)  5  Rnss.  Ch.  Beq.  124. 
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T.  T.  1865.  have  mentioned,  or  to  alter  into  an  estate  tail  the  estate  given  to 

^  '      ^ "'    sach  first  devisee  by  the  prior  devise;  because  the  ulterior  devise 

COLTSMAN     yf^yj^i^  (without  any  alteration  of  such  prior  estate)  be  valid  and  take 

COLTSMAR.    effect  as  an  executory  devise.     If,  therefore,  in  the  present  case,  the 

introductory  words  in  the  codicil  referring  to  John  Coltsman  junior 

dying  *' without  heirs  of  his  body,"  and  to  the  'Mefault  of  such 

heirs,"  should  be  considered  as  having  been  used  by  testator  in  the 

restricted  sense  already  mentioned,  and  as  referring  to  the  event  of 

a  failure  of  such  '^  heirs  of  the  body  "  taking  place  at  the  death  of 

John  Coltsman  junior,  it  follows  (as  contended  for  by  defendant's 

Counsel)  that  under  the  joint  operation  of  the  will  and  codicil  he 

took  in  Flesk  Castle  an  estate  in  quasi  fee,  determinable  in  the 

event  of  his  dying  without  leaving  any  heirs  of  his  body  living 

at  his  death,  and  with  an  executory  devise  over  to  defendant  and 

his  heirs  on  the  happening  of  such  event. 

I  shall  now  refer  to  some  of  the  cases  cited  in  the  argument, 
which,  in  my  opinion  (having  regard  to  subsequent  expressions  and 
provisions  in  the  codicil),  fully  warrant  our  putting  such  restricted 
construction  on  those  introductory  words.  In  Doe  v.  Frost  {a\  the 
testator,  after  devising  certain  freehold  lands  to  his  son  William  and 
his  heirs,  and  an  annuity  thereout  to  testator's  wife  for  her  life, 
declared  that  if  William  *'  should  have  no  children,  child,  or  issue," 
the  said  estate  was,  **  on  the  decease  of  William,"  to  become  the 
property  of  the  heir-at-law,  subject  to  such  legacies  as  William 
might  leave  by  will  to  any  of  the  younger  branches  of  the  familj. 
William  died  some  years  after  testator's  death,  without  leaving  any 
issue;  and  it  was  held  by  the  Court  that  the  failure  ofWiliiajn's 
issue  contemplated  by  the  testator  was  not  an  indefinite  failure 
of  issue,  but  was  si  failure  to  take  place  at  William's  death ;  and 
thut,  accordingly,  William  took  under  the  will  an  estate  in  fee, 
with  an  executory  devise  over,  in  the  event  of  his  dying  without 
issue  living  at  his  death,  to  the  person  who  should,  on  the  happening 
of  that  event,  be  testator's  heir-at-law.  The  decision  in  that  case 
was  in  no  way  influenced  by  the  use,  along  with  the  word  '^  issue," 
of  the  words  '*  child  or  children ;"  which  latter  words  were  in  the 

(a)  3  B.  &  Aid.  546. 
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argument  considered — upon  the  authority  oi  Doe  v.  Webber  (a) — as  T.  T.  1865. 
synonymous  with  the  word  ^'  issue ;"  but  the  case  was  decided  upon     '^ — '  * 

COLTSM.AIT 

the  ground,  as  stated  by  Abbott,  G.  J.,  in  his  judgment  [page  554], 

that  the   testator's   plain  intention  appeared  to  hafe  been  *'  that,    coltsman. 

'*  at  the  period  of  the  decease  of  his   son  William,   it  should  be 

*''  ascertained  whether  the  estates  devised  to  him  by  the  will  should 

*'  then  vest  in  fee  in  him  absolutely,  or  pass  over  to  some  other 

**  person,  subject  to  such  legacies  as  he  might  by  will  devise  to 

'*  any  of  the  younger   branches  of  the  family."     Bayley,  J.,  and 

Holroyd,  J.,   in   their  judgments,   relied   on    the  words   *'on   the 

decease  of  William  ^  as  clearly  showing  testator's  intention  that  the 

event  upon  which  testator's  estates   were  to  go  over  to  his  heir 

was  not  an  indefinite  or  general  failure  of  the  issue  of  William, 

but  only  a  failure  of  issue.     It  is  true  that  the  latter  part  of  the 

clause,  which  provided  that  the  estates  should  be  subject  to  legacies 

to  be  left  by  William  to  the  younger  branches  of  the  family,  was 

also  relied  on  by  the  Court  as  confirmatory  of  their  decision  ;  but  it 

is  equally   clear,  from    the  judgment  of  the  several   Members  of 

the  Court,  that,  even  if  such  provision  had  not  been  in  the  will, 

their  decision  would   have  been  the  same,  as  to  the  effect  of  the 

words  "on  the  decease  of  William.''   Again,  in  Ex  parte  Davies  (6), 

before  Lord  Cranworth,  certain   freehold   estates   were  devised  to 

testator's  son  Matthew,  and  his  heirs,  with  a  proviso  that,  in  case 

Matthew  "  should  die  without  leaving  any  lawful  issue  of  his  body,'' 

then  said  freehold  estates  should,  "at  Matthew's  death,"  be  divided 

into  two  equal  parts,  which  testator  devised  to  his  (testator's)  son 

Charles   and   his  daughter  Frances,  and  their  heirs  respectively; 

"  Matthew  having  it  in  his  power  to  give  sufficient  to  the  children 

of  his  late  sister   Anne,"  out  of  certain   personal  estate   therein 

mentioned.     It  was  held,  in  that  case,  in  accordance  with  previous 

decisions,  that  the  words  "  dying  without  leaving  any  lawful  issue" 

would,  if  uncontrolled  by  subsequent  parts  of  the  will,  have  given 

Matthew  an  estate  tail,  as  if  the  words  had  been  "  dying  without 

issue  " — (such  being  the  settled   rule   with  respect  to  a  devise  of 

freehold  estate).     But  Lord  Cranworth  was  also  of  opinion  that 

(a)  1  B.  &>ld.  713.  (6)  2  Sim.,  N.  S.  114. 
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T.  T.  1865.  the  proviso  in  the  will  directing  the  estates  to  be  divided  and  go 

Exch,  Cham.  ^-.      ,        .       ,       ,  #•     i       * -•    •  t  ^ 

y . over  "at  Matthews  death     should  have  the  same  effect  as  was 

^  given  in  Doe  v.  Frost  to  the  direction  that  the  lands  should 'go 

COLTSMAN.    over  "on  the  decease  of  William ;",  and   he  accordingly  held  that 
the  failure  of  Matthew's  issue,  contemplated  by  the  testator,  was 
not  a  general    failure   of  issue,   but  a  failure   to   take    place  at 
Matthew's  death,  and  that   therefore  Matthew  took  an  estate  in 
fee,  with  an  executory  devise  over  to  Charles  and  Frances,  in  the 
event  of  Matthew  dying  without   issue   living  at   his  death.    In 
his  judgment  he  expressly  stated  that  he  did   not  decide  the  case 
upon  the  ground  of  the  clause  referring  to  Matthew's  power  of 
providing  for  the  children  of  his  sister  Anne,  and   that  he  was 
prepared  to  deliver  his  judgment  before  that  clause  was  brought 
to  his  attention  ;   and  he  refers  to  the  judgments  of  JBayley,  J., 
and  Holroyd,  J.,  in  Doe  v  Frost,  as  showing  that,  in  their  opinion, 
the  will  in  that  case  would  have  given  William  an  estate  in  fee, 
with  an  executory  devise  over,  independently  of  the  clause  referring 
to  the  legacies  to  be  left  by  William.     Lord  Cranworth  in  his  judg- 
ment refers  to  the  cases  of  Walter  v.  Drew  (a)  and  Broadhwrst  ?. 
Morris  (6),   which   were   also   relied  on  by  plaintiff's  Counsel  in 
the  argument  before  us.     He  states  the  reasons  why  he  considered 
that  those  cases  did  not  govern  that  before  him ;  and  which  reason 
would  also  show  they  do  not  govern  the  present  case. 

I  shall  next  refer  to  the  case  of  Parker  v.  Birks  (c),  before  Vice- 
Chancellor  Wood,  in  which  also  the  restricted  construction  was  pat 
upon  words  importing  a  failure  of  issue  of  the  first  devisee,  although 
there  was  not  any  provision  in  the  will  to  warrant  that  construction, 
except  the  direction  that  the  estates  should  go  over  on  the  death  of 
the  first  devisee.  In  that  case  the  testator,  by  will,  made  in  IS  16, 
devised  one-third  of  his  real  estates  to  William  Shaw  and  his  heirs, 
but,  in  case  said  William  should  die  without  child  or  children  "of 
his  body  lawfully  begotten,"  then  the  testator  devised  said  one-third 
to  the  children  of  his  niece  Hannah  Grey,  and  their  heirs,  '^  on  the 
decease  of  said  William  Shaw."     The  plaintiff9  in  that  cause,  who 

(a)  Com.  Bep.  373.  {b)  2  B.  &  Ad.  1. 

(c)  1  Kay.  &  J.  156. 
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were  the  children  of  Hannah,  contended  that,  under  eaid  devise,  T.  T.  1865. 
William  took  in  said  one-third  an  estate  in  fee,  with  an  executory  '  >>.^v-  ■/ 

COLi'FSlff  AN* 

devise  over  to  the  children  of  Hannah,  in  the  event  (which  had  hap- 
pened)  of  William  djing  without  issue  living  at  his  death.     The    coltsman. 
defendants,  on  the  other  hand,  contended  that  William  took  therein 
an  estate  tail,  with  remainder  to  the  children  of  Hannah ;  but  the 
Yice-Chancellor  decided  in  favour  of  the  former  construction.     In 
his  judgment,  after  referring  to  Doe  v.  Webber  (a),  and  to  Baggott 
V.  Beatty  (5),  he  adopted  the  argument  of  the  defendant's  Counsel, 
that  the  words  ''child  or  children  of  his  body  lawfully  begotten,*' 
which,  in  the  will  before  him,  were  used  in  the  gift  over,  meant 
"issue;*'  and    he  accordingly  dealt  with  the  case  as  if  the  devise 
over   had   been  in  the  event  of  William  ''dying  without  issue  of 
his  body."     With  respect  to  Doe  v.  Frost  and  Ex  parte  Damee^ 
Yice-Chancellor  Wood   observed   upon  the  fact  that  the  wills  in 
those   cases   contained    the  further  provisions,  already  mentioned, 
as  to  legacies  or  gifts  to  be  given   by  the   first   devisee;    but   he 
referred    particularly   to   the   judgments   of  Bayley,  J.,  and  Hoi- 
royd,  J.,  in  the  former  case,  and  of  Lord  Cran worth  in  the  latter, 
as  showing  clearly  that  they  rested  their  decisions  not  upon  those 
provisions,  but  upon  the  directions  that  the  estates  should  go  over 
"  on  "  or  '*  at "  the  death  of  the  first  devisee ;  and,  in  accordance 
with  those  decisions,  he  gave  a  similar  effect  to  the  use  in  the  will 
before  him  of  the^  words  "  on  the  decease  of  William,"  as  denoting 
the  period  when  said  one-third  was  to  go  over  to  the  children  of 
Hannah  and    their   heirs;  and  he  accordingly  held  the  true  con- 
struction of  the  will  to  be,  that  William  took  in  the  one-third  an 
estate   in  fee-simple,  with  an  executory  devise  over,  in  the  event 
of  a  failure  of  his  issue  at  bis  death,  to  the  children  of  Hannah 
and   their  heirs.     In  page  167  of  his  judment,  he  states: — "It 
*^  would  be  a  singular  construction  if  I  were  to  hold  that  William 
*'  Shaw,  taking  this  estate  in  fee-simple,  on  which  I  cannot  engraft 
•<a  remainder,  but  every  limitation  over  upon  which  must  be  an 
''executory  devise,  I  must  first  cut  down  his  estate  in  fee  to  an 
"estate  tail,  in  order  to  enable  me  to  decide  that  the  gift  over 

(a)  1  B.  &  Aid.  713.  (6)  5  Bingh.  243. 

VOL.  17-  95  L 
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T.  T.  1865.  "is  simply  a  remainder  upon  such  estate  tail,  created  by  the  an- 
-^  -^    -^"    "  terior  devise."     It  does  not  appeac  that  the  decisions  in  these 
coLTSMAN    ^jjj.gg  cases,  Doe  v.  Frosty  Ex  parte  Davies^  and  Parker  v.  Birh^ 
COLTSMAN.    have  been  overruled  or  questioned.     And  I  think  that,  in  accord- 
ance with  them,  we  should  hold  in  the  present  case  that,  as  regards 
the  lands  of  Flesk  Castle,  the  words  ''  at  my  son's  death,"  used 
in  the  codicil  as  denoting  the  particular  period  when  (if  at  all) 
the  testator's  lands  should  '*  descend  and  be  transferred "  to  Daniel 
Cronin  and  his  heirs,  clearly  manifest  testator's  intention  that  the 
failure  of  the  heirs  of  John  Coltsman's  body,  mentioned  in  the  pre- 
vious part  of  the  clause,  was  a  failure  of  issue  to  occur  at  that  same 
period  ;  and  that  the  death  of  said  John  Coltsman  was  the  period  at 
which  testator  intended  it  should  be  definitively  ascertained,  by  the 
happening  or  non-happening  of  such  contingency  at  that  period, 
whether  said  lands  should  go  over  to  defendant  and  his  heirs,  or 
should  vest  absolulely  in  said  John  Coltsman  junior  and  his  heirs. 
A  distinction  has  indeed  been  suggested   between    those  three 
cases  and  the  present,  on  the  ground  that  in  those  cases  the  first 
devisee  took  an  estate  in  fee-simple,  by  express  words  of  limitation, 
to  him  and  his  heirs ;  whereas,  in  the  present  case,  he  only  took  the 
fee-simple  under  the  first  devise  in  the  will,  by  force  of  the  word 
''property."     In  my  opinion,  however,  this  distinction,  as  regards 
the  question  before  us,  is  immaterial ;  and  the  principles  and  rea- 
sonings on  which  those  decisions  were  grounded  are  equally  appli- 
cable, whether  the  estate  in  fee-simple  in  the  first  taker  was  given 
by  express  limitation  to  him  and  his  heirs,  or  by  any  other  words 
or  provisions.    In  the  case  of  Blinston  v.  Warburton  (a),  also  before 
yice-Chancellor  Wood,  the  devise  to  the  first  taker  was  indefi- 
i  nite,  without  words  of  limitation ;  but  it  was  held  that  she  took  an 

estate  in  fee-simple,  by  reason  of  a  pecuniary  charge  imposed  upon 
her,  as  the  consideration  for  the  devise ;  there  was  then  a  devise 
over  in  case  of  Sarah  dying  "  without  lawful  issue;"  whidh  words,  it 
was  contended  for  the  plaintiff,  should,  by  reason  of  some  sabse* 
quent  provisions  in  the  will,  be  construed  as  importing,  not  a  general 
failure  of  issue,  but  a  failure  to  take  place  at  Sarah's  death.    The 

{a)  2  Kay.  &  J.  400. 
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Vice- Chancellor  adopted  that  construction,  and  did  not  consider  that  T.  T.  1865. 

^         ,   ,        ,         .  ■  ,  .       EkcK,  Cham. 

the  question  was  affected  bj  the  circumstance  that  the  estate  m      ^  -  ■  v  ■■    * 

fee-simple  which  Sarah  took  under  the  first  devise  was  merely  a 

constructive  fee.  coltsman. 

Plaintiff's  Counsel  have  relied  on  Lord  St.  Leonards'  decision  in 
Jones  V.  Ryan  (a),  which  was  not  cited  before  >Lord  Cranworth  or 
Vice-Chancellor  Wood.  In  that  case,  however,  the  only  ground 
apparent  on  the  will  for  giving  the  restricted  construction  to  the 
words  importing  the  failure  of  issue  of  the  first  devisee  (testator's 
son)  was,  that  the  words  ''  after  his  death  "  were  used  as  denoting 
the  period  when  the  devise  over  was  to  take  effect.  And  there  is  a 
material  difference  between  the  word  *' after"  and  the  word  *'at," 
which  occurs  in  the  present  codicil.  Lord  St.  Leonards,  in  his  judg- 
ment, also  observed  upon  the  fact  that,  in  the  limitations  over  to 
several  subsequent  devisees,  the  failure  of  their  respective  issue 
was  referred  to,  in  each  case,  in  terms  which  clearly  denoted  a 
general  failure  of  their  issue  respectively,  so  as  to  give  them  succes- 
sive estates  tail ;  and  he  expressed  his  opinion  that  it  would  make 
the  will  consistent  to  put  a  similar  construction  on  the  word 
importing  the  failure  of  issue  of  the  first  devisee.  There  was 
nothing  in  the  will,  except  the  words  *^  after  his  death,"  that  indi- 
cated testator's  intention  to  confine  the  failure  of  his  son's  issue  to  a 
failure  at  the  son's  death;  while,  on  the  other  hand,  the  terms  of  the 
limitations  over  would  show  a  contrary  intention.  It  appears  to  me, 
therefore,  that  the  decision  in  Jones  v.  Ryan  does  not  govern  the 
present  case.  Some  of  the  other  cases  on  which  plaintiff's  Counsel 
have  relied  are  referred  to  by  the  Chief  Baron,  in  his  judgment  in 
the  Court  below,  as  distinguishable  from  that  now  before  us. 

It  has  been  further  contended,  for  plaintiff,  that,  even  if  the 
failure  of  the  heirs  of  the  body  of  John  Coltsman  junior,  referred  to 
in  the  codicil,  was  a  failure  at  his  death,  still  that  the  construction 
of  the  will  and  codicil  should  be  to  give  him  an  estate  tail  in  Flesk 
Castle,  with  a  contingent  remainder  over  to  Daniel  Cronin  in  fee- 
simple,  in  the  event  of  such  failure  of  the  heirs  of  John  Coltsman's 
body  at  his  death  ;  in  which  case  such  contingent  remainder  would 

(a)  9  Ir.  Law  Rep.  249. 
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T.  T.  1865.  have  been  barred,  and  defendant's  title  defeated  by  the  deeds  of  the 
Exdi.Cham.    ^^^  ^^^  ^^^  ^^  j^^^  ^^^^^  executed  as  to  Flesk   Castle.     In  my 

COLTSM         opinion,  however,  such  a  construction  cannot  be  sustained.    In  the 
COLTSMAN.    case  of  a  devise  to  A  B  in-  fee-simple,  with  an  ulterior  devise  over  in 
the  event  of  a  general  indefinite  failure  of  his  issue,  it  would  be 
necessary  to  cut  down  his  estate  in  fee-simple  under  the  prior  devise 
to  an  estate  tail,  in  order  to  give  effect  to  the  ulterior  devise,  and 
prevent  its  being  void  for  remoteness ;  but  such  necessity  could  not 
exist  if  the  failure  of  issue,  on  which  the  ulterior  devise  was  to  take 
effect,  was  a  failure  at  the  death  of  A  B  ;  and  there  is  no  authority 
for  holding  that,  in  such  a  case,  the  previous  estate  in  fee-simple 
should  be  cut  down  into  an  estate  tail,  by  implication,  in  order  that, 
instead  of  construing  the  devise  over  to  be  an  executory  devise 
(which  would  not  be  void  for  remoteness),  we  should  construe  it  as 
a  contingent  remainder,  which  was  to  take  effect,  not  upon  the  deter- 
mination of  such  estate  tail  at  any  time,  but  only  in  the  event  of  its 
determining  at  the  death  of  A  B  without  leaving  any  issue  then 
living.     The   observations   of  the   Vice-chancellor   in   Parker  v. 
Sirkt(a)f  and  the  decisions  in  other  cases  already  cited,  and  also 
that  in  Sells  v.  Brawn  (&),  are  opposed  to  such  a  constraction. 
There  are  other  provisions  in  the  codicil,  on  which  defendant's 
Counsel  have  relied  as  also  showing  that  the  failure  of  the  heirs 
of  the  body  referred  to  by  testator  was  a  failure  at  the  death  of 
his   son ;  but  I  think  the  grounds  I  have  already  cited  are  soffi- 
cient  to  sustain  that  construction ;  and  that,  accordingly,  the  estate 
in  fee-simple  which  John   Coltsman  junior  took  in  Flesk  Castle 
under  the  will  was  altered  by  the  codicil,  not  into  an  estate  tail, 
but  into  an  estate  in  fee-simple,  determinable  in  the  event  of  his 
dying  without  leaving  any  heirs  of  his  body  living  at  his  death, 
and  with  an  executory  devise  over,  on  the  happening  of  such  event, 
to  defendant  and  his  heirs.     It  would  follow  from  this,  that,  u 
the  executory  devise  was  not  affected  by  the  deeds  of  1835,  and 
as  such  event  subsequently  happened,   the  defendant    thereupon 
became  entitled  to  those  lands. 

With  respect  to  the  lands  of  Dicksgrove,  the  case  involves  some 

(a)  1  Kay  &  J.  166,  167-  (6)  Cro.  Jac  591. 
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further  conBiderations.      John  Goltsman  junior   took  only  a   life  T.  T.  1865. 
estate  in  tfaoae  lands  under  the  will ;  and  this  construction  has  been      ^^  \      ^  ' 

colli?  S  MAN 

urged  by  plaintiff's  Counsel  as  a  reason  why,  with  respect  to  those 
lands,  at  all  events,  the  words  in  the  codicil  which  import  a  failure    coltsman. 
of  the  heirs  of  his  body  should  not  receive  the  restricted  construction 
of  a  failure  at  his  death.     It  is  true  (as  plaintiff's  Counsel  contend) 
that,  in  determining  whether  words  in  a  will,  importing  a  failure  of 
issue  of  the  first  devisee,  should   receive   such   a  restricted   con- 
struction, or  should  be  construed  as  referring  to  an  indefinite  failure 
of  issue,  a  distinction  has  been  taken  between  ^the  case  where  the 
estate  given  to  the  first  devisee  by  the  preceding  devise  is  an  estate 
in  fee-simple,  and  the  case  where  such  preceding  estate  is   only 
an  estate  for  his  life.     In  the  latter  case,  if  he  left  issue  living  at 
his  death,  the  result  of  giving   the   restricted  construction  would 
be,  that  the  subsequent  devise  would  altogether  fail ;  and  yet,  under 
the  limitations  of  the  will,  no  estate  would  devolve  upon  the  issue 
of  the  prior  devisee,  or  could  be  transmitted  by  him  to  them.     This 
objection   to  the   restricted   construction   was   acted   on    by   Lord 
Hardwicke,  in  Wylde  v.  Lewis  (a),  and  is  referred  to  in  jtarman  on 
Wills,  c.  41    (towards  end   of  section   2). — See   also  Thomas  v. 
Buii(b), — The  present  case,  however,  is  distinguishable  from  any 
in  which  that  particular  objection  has  prevailed,  inasmuch  as,  even 
supposing  that  the  estate  which,  under  the  will  and  codicil,  John 
Coltsman  junior  took  in    Dicksgrove,   immediately  preceding  the 
subsequent  devise  to  defendant,  was  only  an  estate  for  life,  then  the 
ultimate  reversion  in  fee-simple  expectant  upon  the  failure  of  that 
subsequent  devise  would  have  descended  upon  him  as  heir-at-law. 
It  would  follow,  therefore,  that,  in  the  event  of  his  leaving  issue 
living  at  his  death,  such  issue  might  be  provided  for  out  of  that 
reversion,  in  the  same  manner  as  if  an  estate  in  fee-simple  had  been, 
in  the  first  instance,  limited  to  him  by  the  will.     In  Wylde  v.  Lewis 
the  first  devisee  was  not  testator's  heir-at-law.    And  it  is  also  to  be 
observed  that  in  that  case  the  provisions  of  the  will,  which  were 
relied  on  in  support  of  the  restricted  construction,  were  subsequent 
to  the  words  which  Lord  Hardwicke  held  sufficient  to  create  an 

(a)  1  Atk.  432.  (b)  11  Exch.  235,  and  1  H.  &  N.  109. 


758  COMMON  LAW  REPORTS. 

T.  T.  1865.  estate  tail  in  the  first  devisee ;  and  he  refused  to  give  effect  to  such 
...^-i^^r^.^  *    provisions,  on  the  ground  that,  *'  if  the  preceding  words  were  proper 

COLT8MAN 

"to  create  an  estate  tail,  their  legal  operation  could  not  be  coti- 
coLTSMAN.  **  trolled  by  those  provisions."  No  case  has  been  cited  in  which 
this  objection  to  the  restricted  construction  was  held  to  prevail 
where  (as  in  the  present  case)  the  first  devisee  was  testator's 
heir-at-law,  and  where  also  the  words  immediately  preceding  the 
limitation  to  the  subsequent  devisee  referred  expressly  to  the  death 
of  the  first  devisee  as  the  period  when  the  lands  were  to  go  ovtr  to 
the  subsequent  devisee.  Notwithstanding  this  objection,  it  appears 
to  me  that,  in  the  present  case,  the  words  in  the  codicil  importing 
the  failure  of  the  heirs  of  the  body  of  John  Coltsman  junior  should 
receive,  with  respect  to  the  devises  of  Dicksgrove,  the  same  con- 
struction as  I  have  stated  with  respect  to  Flesk  Castle — namely, 
that  of  importing  a  failure  of  such  heirs  at  his  death.  The  testator 
deals  with  both  denominations  in  one  and  the  same  clause;  and 
not  merely  the  introductory  words  of  that  clause,  which  refer  to 
the  failure  of  the  heirs  of  his  son's  body  as  the  event  upon  which  the 
devised  lands  should  go  over  to  defendant  and  his  heirs,  but  also 
the  subsequent  words  '*at  my  son's  death,"  which  are  used  by 
testator  in  mentioning  the  period  when  those  lands  should  **  descend 
and  be  transferred"  to  defendant  and  his  heirs,  are  applied  bj 
testator  in  common  to  both  denominations.  In  my  opinion,  the 
terms  of  this  clause  indicate  an  intention  on  testator's  part,  with 
respect  as  well  to  Dicksgrove  as  to  Flesk  Castle,  that  the  death 
of  his  son  was  to  be  the  period,  when  that  event  should  take  phice, 
in  order  to  entitle  defendant  to  those  lands;  and  when  it  was  to 
be  definitely  ascertained,  by  the  happening  or  non-happening  of 
such  event  at  that  time,  whether  the  devise  over  to  defendant  was 
to  take  efiect  or  to  fail.  With  respect,  however,  to  the  circumstance 
of  both  denominations  being  included  in  the  same  devise,  plaintiff's 
Counsel  have  relied  on  the  case  of  Forth  v.  Chapman  (a),  where, 
although  freehold  and  personal  estate  were  included  in  the  same 
gift,  it  was  nevertheless  held  that  the  words  importing  the  failure 
of  issue  of  the  first  devisee,  upon  which  both  estates  were  directed 

(a)  1  P.  Wms.  6fi7. 
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to  go  over,  should  be  construed  with  respect  to  the  freehold  estate  T.  T.  1865. 

as  referring  to  an  indefinite  failure  of  his  issue,  but,  with  respect     « ^v '' 

to  the  personal  estate  as  referring  to  a  failure  at  his  death.     But 
in  that  case  the  qualities  of  the  two  estates,  and  the  lines  of  de-    coltsman. 
volution  in  which  they  would  go  were  different.     The  words  were : 
**  In  case  William  or  Walter"  (the  first  devisees)  "should  depart  this 
''life,  and  leave  no  issue  of  their  respective  bodies."     It  is  clear, 
upon   authority,    that,   in   consequence   of  the   phrase   "leave   no 
issue,"  those  words  should,  with  respect  to  the  freehold  estate,  be 
construed  as  importing  an  indefinite  failure  of  issue,  so  as  to  give 
the  first  devisee  an  estate  tail,  in  the  devolution  of  which  all  such 
issue  would  be  included ;  while,  on  the  other  hand,  with  respect 
to  the  personal  estate,  the  issue,  as  such,  would  take  nothing  in  it 
under  the  will,  whatever  construction  was  put  upon  those  words  ^ 
and  by  construing  them  t6  import  an  indefinite  failure  of  issue, 
with  respect  to  the  personal  estate,  the  bequest  over  of  that  estate 
would  be  altogether  void.     A  different  construction  was,  therefore, 
put  upon  those  words  with  respect  to  the  two  estates,  in  order  to 
support  the  intention  of  the  testator,  and  make  both  devises  good. — 
[See   Lord    Hardwicke's  observations   on   Forth   v.   Chapman  in 
Sheffield  v.    Orrery  (a).] — But  (as   was   observed    by   the    Chief 
Baron,  in  his  judgment  in  the  Court  below)  we  should  "go  a  great 
deal  further  than  w&s  done  in  Forth  v.  Chapman^  if,  in  this  case, 
where  both  the  denominations  devised  are  freehold  estates,  capable 
of  going  in  the  same  line  of  devolution,  and  where  the  words  "at 
my  son's  death"  (which  were  used  by  testator  in  mentioning  the 
period  when  the  devised  lands  should  descend  and  be  transferred  to 
defendant)  were  applied  by  testator  in  common   to  both   denomi- 
nations, we  should  nevertheless  hold   testator's  intention  to  have 
been,  that  the  two  denominations  should  go  in  different  lines  of 
devolution,  and  that  those  words  should  have  a  different  effect  as 
to  one  denomination  from  what  they  had  as  to  the  other.     In  Doe 
V.    Webber  (6),  one  of  the  grounds  stated  by  Lord  Ellenborough 
in  his  judgment  [p.  722]  for  giving  to  words  importing  the  failure 
of  issue  of  Mary  Hiles  the  restricted  construction  of  a  failure  at 

(a)  3  Atk.  288.  if)  \  B.  &  Aid.  713. 
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T.  T.  1865.  her  death,  was,  that  otherwise  she  would  have  taken  two  different 
1..-..W  *    estates  in  freehold  lands  which  had  been  given  to  her  bj  the  same 

COliTSMAN 

devise  in  a  pruvions  part  of  the  will ;  and  the  same  words  of  devise 
COLTSMAN.  would  have  operated  to  give  her  an  estate  tail  in  some  of  the  lands, 
and  an  estate  in  fee-simple  in  others.  There  would  be  a  somewhat 
similar  result  in  the  present  case,  if  we  held  that  the  failure  of  the 
heirs  of  his  son's  body,  referred  to  by  testator,  was,  as  regarded 
Flesk  Castle,  a  failure  at  the  death  of  his  son,  but  as  regarded 
Dicksgrove,  an  indefinite  failure  at  any  time ;  and  that,  althoagh 
the  words  '^  at  my  son's  death  "  had,  as  to  Flesk  Castle,  the  effect  of 
fixing  the  death  of  the  son  as  the  period  when  such  failure  was 
to  take  place,  they  had  no  such  effect  as  to  Dicksgrove,  though 
they  were  used  as  applying  in  common  to  both  denominations.   It 

• 

would  follow,  from  that  construction,  that  in  case  the  testator's 
son  left  any  issue  living  at  his  death,  then  the  devise  in  defendant's 
favour  would  altogether  fail  as  to  Flesk  Castle,  though  it  would 
afterwards  take  effect  in  possession  as  to  the  lands  of  Dicksgrove, 
in  the  event  of  there  being  a  subsequent  failure  of  such  issue,  and 
of  the  estate  tail  which  testator's  son  took  in  those  lands  not  having 
been  barred. 

Assuming,  however,  that,  with  respect  also  to  Dicksgrov«,  the 
failure  of  the  heirs  of  the  body  referred  to  by  testator  was  a  failure 
at  the  death  of  his  son,  still,  in  order  to  sustain  defendant's  title 
to  those  lands,  it  would  be  necessary  also  to  hold  that  the  life 
estate  which  John  Coltsman  junior  took  therein  under  the  will 
was  enlarged  by  the  codicil  into  an  estate  in  fee-simple.  If  the 
will  and  codicil  should  be  construed  as  giving  testator's  son  only 
a  life  estate  in  Dicksgrove,  with  a  limitation  over  to  defendant 
and  his  heirs  in  the  event  of  there  being  at  the  son's  death  a  failure 
of  the  heirs  of  his  body  (which  limitation  over  being  expectant 
upon  a  life  estate  would,  according  to  the  established  rule,  take 
effect  as  a  contingent  remainder,  and  not  as  an  executory  devise), 
then  the  ultimate  reversion  in  fee-simple,  being  undisposed  of  bj 
ther  will  and  codicil,  would  have  descended  to  testator's  son  u 
heir-at-law ;  «nd  the  conveyance  of  Dicksgrove  by  him  in  the 
disentailing  deed  of  7th  of  July  1835  would  have  caused  an  ia- 
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mediate  merger  of  his  life  estate  in  that  reversion,  and,  eonse-  T.  T.  1865. 

quentlj,  an   immediate   destruction   of  the   defendant's  contingent       — 1^ /' 

remainder.      Such    merger   would   not   have  been   caused    by  the 
descent  at  testator's  death  of  that  reversion  upon  his.  son,  as  long    coltsman. 
as  the  estates  limited  by  the  will  and  codicil  remained  unaltered. — 
[See  notes  to  Purefoy  v.  Rogers  (a).] — But  I  think  it  clear  that, 
upon  the  construction  of  the  will  and  codicil  I  am  now  supposing, 
such  a  merger  would  have  been  caused  by  the  disentailing  deed 
of  1835,  under  which  the  life  estate  and  remainder  would   have 
become  consolidated;    and  that  thereby  defendant's  contingent  re- 
mainder would  have  been  destroyed,  as  that   deed  was   executed 
before  the  contingency  happened,  and  as  the  remainder  would  not 
be  affected  by  the  provisions  of  the  6  &  9  Vic^  c.  106,  s.  8,  which 
preserved  only  those  contingent  remainders  that  were  existing  after 
the  31  St  of  December   1844.     The  result  I  have   stated  of  such 
construction   of  the  will   and  codicil  is  in  accordance  with  what 
Mr.   Butler  states   in  his  note  to  the  5th  chapter  of  Feame  on 
Contingent  Remainders   (section  6,  note  F),   and  also  with  the 
decision  of  Sir  John  Romilly  in  Pickersgill  v.  (7ray  (6).    In  that 
case  the  testator,  being  entitled  to  some  lands  in  fee-simple,  and 
to  others  under  leases  for  lives,  devised  same  to  his  son  Thomas  for 
life,   with   several   contingent   remainders   over  in   favour   of  the 
children  of  Thomas  (who  never  had  any),  and  of  other  persons, 
with  an  ultimate  remainder  to  testator's  heirs.     Thomas,  who  was 
testator's  heir-at-law,  took,  therefore,  under  the  will  a  life  estate, 
and  also  such  ultimate  remainder ;  and  afterwards,  in  1843,  exe- 
cuted a  conveyance  of  all  said  lands  to  a  trustee  and  his  heirs,  upon 
certain   uses.      Sir  John   Romilly  considered   it   clear,   that   with 
respect  to  the  fee-simple   lands    such    conveyance  destroyed   the 
contingent  remainders;  but  he  decided,  with  respect  to  the   lands 
held  for  lives  that  the  conveyance  had  not  that  effect,  inasmuch 
as  merger  could  only  take  place  where .  the  second  estate  was  larger 
than  the  first,  and  as,  from  the  peculiar  nature  of  estates  pur  autre 
vte,  the  ultimate  remainder  which  Thomas  took  therein  (being  in 

(a)  2  Sannd.  Rep.  p.  282,  n.  (16),  and  p.  282  b,,  n.  (a). 

(6)  31  Law  Jonr.,  Ch.  394. 
VOL.  17.  96  L 
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T.  T.  1865.  contemplation  of  law  nothing  more  than  a  possibility  of  interest) 

I         '  was  a  lesser  estate  than  the  estate  for  life  which  was  devised  to  him 

in  the  first  instance.     I  may  observe  that,  according  to  this  latter 

COLTSMAN.  decision,  there  would  not,  upon  any  construction  of  the  will,  have 
been  any  merger  as  to  Flesk  Castle,  even  supposing  John  Colts- 
man  junior  took  therein  only  a  life  estate  under  the  will  and  codicil. 
It  does  not  appear  from  the  report  in  the  present  case  in  the  Court 
below  (a),  that  this  point,  as  to  merger,  was  relied  on  in  the 
argument  there,  and  the  question  was  not  raised  in  the  ai^ument 
before  us.  Defendant's  Counsel  have,  however,  contended  (with 
respect  to  other  questions  in  the  case)  that,  even  if  John  Coltsman 
junior  took  only  a  life  estate  in  Dicksgrove,  under  the  indefinite 
devise  thereof  in  the  will,  yet  that  the  provisions  of  the  codicil  had 
the  effect  of  enlarging  that  estate  into  an  estate  in  fee-simple,  by 
implication,  inasmuch  (amongst  other  reasons)  as,  upon  the  entire 
will  and  codicil,  testator's  manifest  intention  appears  to  have  been 
not  merely  that,  in  the  event  of  John  Coltsman  junior  dying  without 
having  any  heirs  of  his  body  living  at  his  death,  those  lands  should 
become  the  absolute  property  of  defendant  in  fee-simple,  but  also 
his  intention  that,  in  the  alternative  event  of  John  Coltsman  junior 
leaving  any  such  heirs  living  at  his  death,  those  lands  should 
become  his  absolute  property  for  a  like  estate  in  fee-simple.  De- 
fendant's Counsel  relied,  in  support  of  this  construction,  on  the 
case  of  In  re  English  (6),  and  on  some  other  cases  referred  to  on 
this  subject  in  2  Jarman  on  Willsy  c.  33,  s.  3. 

I  entertained  at  first  some  doubts  upon  this  question,  but  I  am  of 
opinion,  upon  further  consideration,  that  such  construction  of  the 
codicil  is  correct.  The  result  of  this  would  be  that,  in  Dicksgrove  as 
well  as  Flesk  Castle,  John  Coltsman  junior  would  take  under  the  will 
and  codicil  an  estate  in  fee^simple,  with  an  executory  devise  over  to 
defendant  in  fee-simple,  in  the  event  of  there  being  a  failure  of  the 
heirs  of  the  body  of  John  Coltsman  junior  at  his  demise ;  and  that, 
accordingly,  as  such  executory  devise  would  not  be  affected  by  the 
disentailing  deed  of.  1835  (either  by  reason  of  merger  or  otherwise), 
the  defendant  would  be  entitled  also  to  Dicksgrove. 

(a)  15  Ir.  Com.  Law  Bep.  171.  (JO  2  Ir.  Com.  LawBep.284. 
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It  has  been  decided  in  several  cases,  that  where,  in  a  will  re-  T.  T.  1865. 

gulated  by  the  old  law,  an  indefinite  devise  of  freehold  lands  to     ^..-A. '* 

A  B,  without  words  of  limitation  (which  devise,  standing  alone,  • 

would  give  him  only  a  life  estate),  is  followed  by  a  devise  over  to  coltsman. 
C  D  in  fee-simple,  in  the  event  of  A  B  dying  under  twenty-one,  or 
dying  under  twenty-one  and  without  issue,  or  on  the  happening  of 
certain  other  events,  then  that  the  effect  of  such  devise  over  was  to 
enlarge,  by  implication,  the  life  estate  of  A  B  into  an  estate  in 
fee-simple,  determinable  on  the  same  event;  inasmuch  as  it  was 
testator's  apparent  intention  that  A  B  should  have  the  fee-simple 
if  such  event  did  not  happen.  There  would  be  a  difficulty  (which 
does  not,  however,  exist  in  the  present  case)  in  coming  to  that 
conclusion,  if  the  first  devise  to  A  B  had  been  expressly  "  for  his 
life,"  as  the  use  of  those  words  would,  to  some  extent,  indicate 
testator's  intention  that  A  B  should  not  take  more  than  a  life  estate. 
It  is  also  to  be  observed  that,  in  the  present  case,  both  parties 
contend  that  the  life  estate  in  Dicksgrove,  given  to  John  Coltsman 
junior  by  the  will,  should  be  enlarged  by  implication,  in  order  to 
carry  out  testator's  intentions  as  apparent  on  the  codicil ;  the  plain- 
tiff contending  that  for  such  purpose  it  should  be  enlarged  into  an 
estate  tail;  and  the  defendant,  on  the  other  hand,  contending  for 
its  enlargement  into  an  estate  in  fee-simple,  determinable  in  the 
event  of  the  failure  o^  the  heirs  of  the  body  of  John  Coltsman 
junior,  at  his  death. 

I  shall  now  refer  to  some  cases  in  which  it  was  held  that  an 
estate  for  life  in  freehold  lands,  given  by  an  indefinite  devise, 
was  enlarged  into  an  estate  in  fee-simple,  by  implication ;  and 
it  will  be  seen  that  in  some  of  them  such  enlargement  was  objected 
to,  on  the  ground  that  the  heir-at-law  would  be  thereby  disin- 
herited. That  objection  does  not  apply  in  the  present  case,  as  John 
Coltsman  junior,  whose  estate  is  alleged  to  be  enlarged,  was  himself 
testator's  heir-at-law.  It  will  be  also  seen  that,  in  several  of  these 
cases  (as  in  the  present  one),  the  party  in  whose  favour  the  lands 
were  limited  by  the  subsequent  devise  over  was  not  the  heir-at-law 
of  the  testator,  while  in  others  he  was;  but  that  the  decision  as 
to  the  enlargement  of  the  estate  given  by  the  previous  devise 
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T.  T.  1865.  was  the  same.     The  first  case  to  which  I  shall  refer  on  the  suhject 

s^L^    ,/'    is  that  of  Tomkins  v.  Tomkins,  cited  by  Lord  Mansfield  in  GoodtiUe 

V.  Wkithy  (a),  in  which  it  was  held  that  a  devise  to  the  testator's 

COLTSMAN.  brother,  *'  in  trust  for  his  eldest  son  B,  till  he  should  attain  twenty- 
"  one  years,  and,  if  he  should  die  before  twenty-one  years,  then  a 
'*  devise  over,"  gave  B  an  estate  in  fee,  by  implication.  In  Throg^ 
morion  v.  Holyday  (6)  there  was  a  devise  to  John  H.,  in  terms 
which,  it  was  held,  would  have  given  him  only  a  life  estate,  bat 
for  a  subsequent  direction  that,  in  case  he  should  happen  to  die 
in  his  minority,  **or  before  he  became  of  age,"  then  the  lands 
should  go  over ;  and  it  was  held  that,  by  force  of  that  subsequent 
direction,  John  H.  took  an  estate  in  fee-simple ;  Lord  Mansfield 
stating  [page  1625]  that  sufficient  appeared  upon  the  face  of  the 
will  to  show  testator's  intention  **  that  John  should  have  the  estate 
unless  he  should  die  in  his  minority ;"  and  Wilmot,  J.,  observing, 
"  Here,  is  such  an  intention  clearly  manifested  by  the  will  ?  The 
"  statute  only  requires  a  will  in  writing,  but  requires  no  technical 
"  words.  Therefore,  if  by  sound  (not  indeed  arbitrary)  construction 
"it  appears  that  it  was  testator's  intention  to  devise  a  fee,  it  is 
'* immaterial  what  words  are  made  use  of;  and  all  the  circumstances 
"  and  clauses  are  to  be  united  and  taken  together,  in  order  to  collect 
"  this  intention."  Again,  in  the  case  of  Doe  v.  Cundall  (c),  where 
there  was  an  indefinite  devise  to  two  parties,  on  their  attaining 
*  twenty-one,  it  was  held  that  the  life  estate  which  they  would  have 

taken  under  that  devise  was  enlarged  to  an  estate  in  fee-simple, 
by  a  subsequent  direction  to  the  effect  that,  if  either  of  them  should 
die  before  twenty-one,  his  part  should  go  over  to  the  survivor ;  and 
Lord  EUenborough,  in  his  judgment,  approved  of  Lord  Mansfield's 
decision  and  observations  in  Throgmorton  v.  Holyday^  and  stated, 
as  the  result  of  other  authorities,  '*  that  a  giving  over  on  a  dying 
^*  before  twenty-one  shows  an  intention  that,  if  the  party  attain 
"  twenty-one,  he  should  have  a  fee  absolute."  In  another  case,  of 
Toovey  v.  Bassett  (cf),  where  there  was  an  indefinite  devise  to  testa- 
trix's grandchildren,  with  a  subsequent  provision  that,  in  case  of 

(a)  1  Barr.  234.  (6)  3  Barr.  161& 

(tf)  9  Eait,  400.  *  (J)  10  Bast,  460. 
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the  death  of  any  of  said  grandchildren  *'  under  age,  and  without  T.  T^.  1 865. 

leaving  issue,"  then  the  share  of  the  grandchildren  so  dying  should     > ,  J., — ^  ' 

go  to  the  survivor,  it  was  held  that,  by  reason  of  the  words  '*  under 

age,"  the  failure  of  issue  of  any  grandchild,  referred  to  by  testatrix,    coltsman. 

"was  a  failure  at  the  death  of  such  grandchild ;  and  it  was  considered 

clear,  upon  the  authority  of  Throgmorton  v.  Holy  day  and  Doe  v. 

Cundall^    that    the    grandchildren   took    an   estate  in   fee-simple. 

Again,  in  Marshall  v.  Hill  (a),  where  the  devise  was  to  testator^s 

eldest  son  John  M.,  for  life,  with  remainder  to  the  first  and  other 

sons  of  John  M.  successively  (wKich  latter  devise,  being  without 

words  of  limitation,  would,  if  standing  alone,  have  given  the  sons  of 

John  M.  only  life  estates),  and  with  a  devise  over,  in  case  no  such 

son  should  attain  twenty-one,  it  was  held  that  ttie  eldest  son  of 

John  M.  took  an  estate  in  fee-simple.     In  the  case  of  In  re  Eng- 

iish  (6),  cited  by  defendant's  Counsel,  there  was  an  indefinite  devise 

to  Andrew  English,  in  trust  for  his  son  Richard,  with  a  direction 

that  Andrew  should  occupy  the  premises  during  his  life,  and  then 

that  Richard  should  succeed  him,  and  also  that  Susannah,  the  wife 

of  Andrew,  should  have  them  during  her  widowhood  ;  and  the  will 

further  provided  that,  in  case  Richard  should  die  before  his  father 

and   mother,   then   that  testator's  grandson   Charles,  if  surviving, 

should  be  in  his  place  and  stead.     Richard  survived  his/ather  and 

mother;  and  it  was  held  that  he  took  under  the  will  an  estate 

in  fee-simple. 

It  has,  however,  been  suggested  that  there  is  a  material  distinc- 
tion between  the  several  cases  to  which  I  have  just  referred  and  that 
now  before  us,  on  the  ground  that,  in  all  those  cases,  the  event  upon 
which  th^  estate  was  limited  to  go  over  related  to  the  first  devisee 
(whose  estate  was  enlarged)  dying  under  a  particular  age  or  in  the 
lifetime  of  another  party,  although  in  some  of  them  there  was  the 
further  contingency  of  his  dying  at  such  period  without  issue ; 
whereas,  in  the  present  case,  the  event  (even  adopting  defendant's 
construction)  was  merely  the  contingency  of  John  Coltsman  junior 
dying  without  leaving  any  heirs  of  his  body  living  at  his  death.  But 
it  appears  to  me,  upon  the  principle  of  those  decisions,  that  this  dis- 

(a)  2  M.  &  S.  606.  (6)  2  Ir.  Com.  Law  Bep.  264. 
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T.  T.  1 865.  tinction  should  not  affect  the  resalt ;  and  that  the  estate  of  the  first 
^v-^-^ '    devisee  may  be  enlarged  in  like  manner,  although  the  contingency 

COLtTSMAN 

was  to  be  his  death  without  leaving  any  such  heirs,  and  not  bis 
C0LT8MAN.    death  at  any  particular  period.     I  think  the  direction  that  the  lands 
should  go  from  the  first  devisee,  and  that  the  subsequent  devisee  take 
them  in  fee-simple,  only  in  tlie  event  of  the  first  devisee  dying  with- 
out leaving  such  heirs,  may  (as  well  as  the  directions  in  those  cases) 
be  relied  on  as  showing  testator's  intention  that  the  first  devisee 
should  have  the  fee-simple,  in  the  alternative  event  of  his  leaving 
such  heirs  at  his  death,  and  that  the  former  event  was  the  only  one 
in  which  he  was  not  to  have  the  fee.     Mr.  Jarman*9  opinion  (as 
stated  in  vol.  2,  c.  33,  s.  3)    appears   to  be  to  this  effect ;  and 
the  decisions  in  Robinson   v.  "Grey  (a)   and   Huichinson  v.  Ste- 
phens {b)   show    that   the   enlargement  of  the   estate  of  the  prior 
devisee   into   an   estate    in  fee-simple,   by  reason  of  a  sabseqaent 
devise    over  on   the    happening  of  a  particular   event,    may  take 
place,  although  such  event  be  different  from  that  provided  for  in 
any  of  those  other  cases  to  which  I  have  referred.     In  Robinson 
V.  Gret/  the  devise,  in  substance,  was  in  trust  for  the  three  daugh- 
ters of  testatrix,  for  their  respective  lives,  share  alike;  and,  after 
the  decease  of  all  said  daughters,  then  to  the  use  of  all  the  children 
of  said  daughters  who  should  be  living  at  the  decease  of  the  sar- 
vivor  of  said  three  daughters,  share   alike,  with  a  provision  that 
"  if  all  said  daughters  should  die  without  leaving  any  issue,  that 
**  then,  from    and   immediately  after  the  death  of  the  survivor  of 
**said  three  daughters,"  the  lands  should  be  in  trust  for  William 
Robinson  and  his  heirs.      William  Robinson  was  the   heir-at-law 
of  testatrix;  but  there  was  a  residuary  devise  in  the  will  to  her 
three  daughters  and  their  heirs ;  and  the  Court  of  King's  Bench,  on 
a  case  sent  to  them  by  the  Master  of  the  Rolls,  certified  that  such  of 
the  children  of  the  daughter  as  would  be  living  at  the  death  of  the 
survivor  of  said  daughters  would  take  estates  in  fee  as  tenants  in 
common.     The  certificate  does  not  state  the  reasons ;  but,  from  the 
argument,  the  ground  of  the  decision  appears  to  have  been  that, 
although  such  children  would  have  taken  only  life  estates  under 

(a)  9  East,  1.  (b)  \  Keen,  240. 
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the  indefinite  devise  to  tbem,  they  would    take  estates  in  fe.e,  by  T.  T.  1865» 
implication,  by  reason  of  the  devise  over.    Again,  in  Hutchinson  v.     ^_/  ' 

Stephens  {a\  the  devise  was  by  Wilkinson  to  Henry  Tripp  (who  ^^^'^^^^^ 
'was  testator's  heir-at-law),  for  his  life,  remainder  to  the  children  of  coltsman. 
Henry  Tripp,  at  their  respective  ages  of  twenty-one,  as  tenants  in 
common  ;  and,  if  there  should  be  but  one  child  of  Henry  Tripp 
living  at  his  death,  then  to  such  one  child,  at  the  age  of  twenty-one, 
with  a  devise  over  to  certain  other  persons,  in  case  said  Henry 
Tripp  should  *'  happen  to  depart  this  life  without  leaving  any  lawful 
issue  of  his  body  living  at  the  time  of  his  decease.'*  It  appears, 
from  the  statement  and  argument  in  the  case,  that  Henry  Tripp  had 
only  two  children — a  son  and  a  daughter ;  that  both  died  in  his 
lifetime  ;  the  son  being  an  infant,  and  the  daughter  having  attained 
twenty-one,  and  married,  and  had  several  children  ;  that  Henry 
Tripp  afterwards  died,  having  devised  all  his  property  to  a  trustee; 
and  that  several  of  his  daughter's  children  survived  him:  so  that 
the  event  upon  which  the  devise  over  was  to  take  effect  (namely, 
his  death  without  leaving  any  iss)ie  then  living)  did  not  take  place. 
It  was  contended  that,  though  the  devise  to  his  children  was  in- 
definite, and  would  have  given  them  only  life  estates,  yet  that,  in 
the  events  which  happened,  his  daughter  took,  under  Wilkinson's 
will,  an  estate  in  fee,  by  implication.  This  constructiuii  was  resisted 
on  behalf  of  the  trustee  of  Henry  Tripp's  will ;  but  Lord  Langdale 
decided  that  the  daughter's  heir-at-law  was  entitled  to  an  estate  in 
fee ; — he  did  not  give  in  detail  the  reasons  of  his  decision  ;  but  it 
must  have  proceeded  on  the  ground  that,  under  Wilkinson's  will,  the 
daughter  would  have  taken  such  estate,  by  implication.  There  is, 
however,  a  recent  case  of  In  re  PollartTs  Trusts  (6),  the  decision  in 
which  might  appear  at  first  to  be  at  variance  with  those  others 
to  which  I  have  referred.  In  that  case,  the  testatrix  died  several 
years  before  1837  ;  and  the  Lords  Justices  held  that  parties  to  whom 
certain  lands  had  been  given  by  an  indefinite  devise  (namely,  the 
children  of  S.  L.)  did  not  take  an  estate  in  fee-simple,  by  reason  of 
a  subsequent  devise  over  to  other  parties  on  an  event  which  did  not 
happen.     But  the  provisions  of  the  will  in  that  case  were  so  dif-^ 

(a)  1  Keen,  240^  (6)  32  Law  Joar.,  Ch.  667. 
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T.  T.  )865.  ferent  from  those  in  the  vyiU  and  codicil  now  before  us,  that  I  do  not 

v^Js,^ ''    think  the  decision  governs  the  present  case.    The  devise  over,  which 

was  relied  on,  was,  as  Lord  Justice  Turner  observed,  part  of  a  cob- 

COLTSMAN.  tinued  series  of  limitations  ;  and  the  event  on  which  the  devise  over 
was  to  take  effect  did  not  (as  in  this  case)  relate  to  the  death  of  the 
party  to  whom  the  indefinite  devise  was  made,  and  to  the  failure  of 
his  issue,  but  was  the  death  of  S.  L.  (father  of  the  children)  ^^  with- 
out leaving  such  issue."  According  to  the  construction  put  bj  the 
Court  upon  the  will,  those  words  did  not  import  an  indefinite  failure 
of  S.  L.'s  issue  ;  and  the  event  on  which  the  devise  over  was  limited 
did  not  take  place,  as  S.  L.  left  several  children  surviving  him.  In 
that  case  also  there  was  not,  as  in  the  present,  a  clear  devise  in  fee- 
simple  to  the  same  party  of  other  lands  which  were  included  with 
the  lands  indefinitely  devised  in  one  and  the  same  subsequent  devise 
over,  so  as  to  indicate  testator's  intention  that  both  the  lands  should 
go  together.  The  two  Lords  Justices  admitted  that  the  question 
was  one  of  intention  apparent  upon  the  whole  will,  but  stated  thai, 
^  with  the  exception  of  the  devise  over,  there  was  nothing  in  the  will 

before  them  that  indicated  any  intention  to  give  the  children  an 
estate  in  fee.  And  Lord  Justice  Turner,  in  referring  to  the  cases  of 
Robinson  v.  Grey  (a),  and  of  Hutchinson  v.  Stephens  (6),  did  oot 
impugn  their  authority,  but  held  that  they  did  not  go  to  the  length 
contended  for  in  the  case  before  him.  In  my  opinion,  therefore,  the 
decision  in  that  case  does  not  govern  the  present ;  and  I  think  that, 
having  regard  to  the  provisions  of  the  will  and  codicil  now  before 
us,  and  to  the  several  other  authorities  to  which  I  have  referred,  we 
should  hold  that  the  life* estate  which  John  Coltsman  junior  took  in 
Dicksgrove  under  the  will  was  enlarged  by  the  codicil  into  an  estate 
in  fee-simple,  determinable  in  the  event  of  there  being  a  failure  of 
the  heirs  of  his  body  at  his  death. 

The  Chief  Baron,  in  his  judgment  in  the  Court  of  Exchequer, 
refers,  as  confirmatory  of  his  construction  of  the  codicil,  to  the 
direction  in  it,  which  provides  for  all  the  testator's  lands  (Dicks- 
grove  as  well  as  Flesk  Castle)  being  charged  **  with  the  payment  of 
'*  any  reasonable  provision  made,  with  testator's  consent,  by  bis  son 

(a)  9  East,  1.  (6)  1  Keen,  240. 
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''for  bis  (the  son's)  wife,  to  be  paid  to  ber  during  her  life."    There  T.  T.  1665. 

might  be  a  difficulty  in  deciding  what  effect  should  be  given  to  this      ^»-^^v ' 

direction,  according  to  its  literal  construction,  in  consequence  of 

**  testator's  consent "  being  required  for  the  creation  of  the  charge  ;    goltsman. 

« 

but  I  think  that  this  direction  (forming  part  of  the  same  clause  as 
contains  the  devise  over  to  defendant)  sufficiently  indicates  testator's 
intention  that,  if  any  annuity  was  to  be  charged  under  it,  such 
annuity  should  become  payable  only  in  the  event  of  the  devise  over 
to  defendant  taking  effect,  and  that  it  was  also,  he  presumed,  from 
the  nature  and  object  of  the  charge,  that  testator  intended  that  such 
annuity  should  become  payable  on  the  death  of  his  son  (if  at  all) ; 
and  thus  it  would  appear  that  testator  contemplated  the  death  of  his 
son  as  being  the  period  when,  as  well  the  wife's  rights  te  such 
annuity,  as  also  the  defendant's  right  to  the  lands,  would  be  defi- 
nitely ascertained,  and  when  it  would  be  determined,  according  to 
the  state  of  facts  then  existing,  whether  the  devise  to  defendant  was 
to  take  effect  or  not.  This  seems  a  more  reasonable  view  of  testa- 
tor's intention  than  to  suppose  that  the  object  of  the  direction  was  to 
provide  that  an  annuity  charged  under  it  should  become  payable  on 
an  indefinite  failure  of  the  heirs  of  the  body  of  testator's  son  at  any 
future  time,  and  then  only  in  case  defendant's  remainder  expectant 
on  the  estate  tail  of  testator's  son  had  not  been  previously  barred. 
This  provision  for  charging  an  annuity  would  also  show  that 
testator  contemplated  that  the  limitations  of  the  codicil  should  have 
the  same  effect  as  to  both  denominations.  His  intention  appears 
to  have  been  that  if,  in  the  first  instance,  the  annuity  was  pro- 
spectively charged  on  both  denominations,  it  should,  if  it  became 
payable  at  all,  be  payable  out  of  both  denominations.  This  would 
imply  that,  if  the  devise  over  to  defendant  was  to  take  effect  at  all, 
it  was  to  take  effect  as  to  both — ^that  it  should  not  fail  as  to  Flesk 
Castle,  while  it  took  effect  as  to  Dicksgrove;  which  (as  I  have 
already  mentioned)  might  be  the  result,  if  the  construction  of  the 
codicil  was  to  give  testator's  son  an  estate  in  fee-simple  in  Flesk 
Castle,  with  such  executory  devise  to  defendant  as  already  men- 
tioned, but  to  give  him  an  estate  tail  in  Dicksgrove,  with  remainder 

to  defendant  in  fee. 

VOL.  17.  97  L 
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T.  T.  1665.       In  my  opinion  this  proyision,  and  others  in  the  codicil,  olearlj 
Exeh,  Cham. 
' sr^^^     indicate  testator's  intention  that  both  deoominations  shonld  go  toge- 

COLTSMAN 

y^  ther ;  that  the  estates  taken  therein  respectively  should  be  the  same 

COLTSMAN.  in  one  as  in  the  other :  and  the  judgment  of  the  Hoose  of  Lords,  in 
B^fng  V.  B^^ng  (a),  particularly  that  of  the  Lord  Chancellor,  shows 
the  extent  to  which,  in  such  a  case,  the  Court  should  go  in  con- 
struing a  will,  so  as  to  carry  out  that  intention.  In  that  case, 
freehold  lands  and  personal  chattels  were  included  in  one  and  the 
same  devise;  it  was  considered  that  the  provisions  of  the  will 
showed  testator's  intention  that  both  should  go  along  and  be 
enjoyed  together;  and  it  was  held  that,  in  order  to  carry  out 
such  intention,  the  provisions  of  the  will,  as  to  the  personalty, 
might  be  "referred  to  and  used  for  the  purpose  of  controlling 
the  limitations  of  the  real  estate,  and  giving  to  those  limitations 
a  different  construction  and  effect  from  what  (according  to  the 
ordinary  meaning  of  the  terms  employed)  they  would  have  had 
if  they  stood  alone.  With  respect  to  the  codicil  now  before  us, 
it  is  necessary,  in  order  to  carry  out  testator's  intention  (as  to  both 
denominations  being  held  and  enjoyed  together),  that  the  words 
importing  the  failure  of  the  heirs  of  the  body  of  testator^s  son 
should  receive  the  same  construction  as  to  both  denominations; 
and  it  appears  to  me  that,  having  regard  to  the  fact  of  the  son 
having  clearly  taken  an  estate  in  fee-simple  in  Flesk  Castle  under 
the  will,  and  to  the  authorities  to  which  I  have  referred,  there 
would  be  far  more  difficulty  in  contending  that  those  words  should, 
as  regards  Flesk  Castle,  be  construed  as  importing  an  indefinite 
failure  of  such  heirs  (so  as  to  give  testator's  son  an  estate  tail 
therein)  than  there  would  be  in  holding,  with  respect  to  Dicksgrove, 
that  the  life  estate  which  the  son  took  therein  under  the  will  was 
enlarged  by  the  codicil  into  a  fee-simple,  by  implication ;  and  that, 
accordingly,  with  respect,  as  well  to  Dicksgrove  as  to  Flesk  Castle, 
the  failure  of  the  heirs  of  the  body  referred  to  by  testator  was 
a  failure  to  take  place  at  the  death  of  the  son.  I  think  that 
our  giving  to  those  words,  as  regards  Flesk  Castle,  the  construction 
of  importing  an  indefinite  failure  of  such  heirs  of  the  body,  would  be 

(a)  10H.ofL.  Gas.  171. 
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clearly  at  variance  with  testator's  intention,  as  shown  by  the  phrase  T.  T.  1 865. 

Elxch.  Cham. 

^^at  my  son's  death,"  and  by  the  other  provisions  in  the  codicil      <^^v— -^ 

C0LT8MAN 

to  which  I  have  referred,  and  would  be  also  opposed  to  the  decisions  ^^ 

in  Doe  v.  Frosty  Ex  parte  Davies^  and  Parker  v.  Birhs^  and  other    coltsmaw. 
cases  already  mentioned;  while  our  adopting  the  restricted  construc- 
tion of  those  words,  as  to  Flesk  Castle,  would  not  be  at  variance 
with  any  of  the  cases  relied  on  by  plaintiff's  Counsel,  in  all  of 
which  the   provisions  of  the   will   were  materially  different  from 
those  in  the  present  codicil.     On  the  other  hand,   with  respect 
to  Dicksgrove,  and  the  question  of  testator's  son  taking  therein 
under  the  codicil  an  estate  in  fee-simple,  by  implication,  it  appears 
to  me  that  the  cases  to  which  I  have  referred  on   the  subject 
are  authorities  in  favour  of  that  construction,  and  of  our  conse- 
quently holdii^  that,  as  to  those  lands  also,  the  failure  of  the 
heirs  of  the  body  referred  to  by  testator   was  a  failure  to  take 
place  at  his  son's  death  ;  and  that,  accordingly,  in  deciding  how 
we  should   construe  the  will,  in  order  to  carry  out  testator's  in- 
tention of  both  denominations  being  held  and  enjoyed  together, 
there  would  be  far  less  difficulty,  upon  the  entire  of  the  codicil, 
in  adopting  that  construction  than  in  adopting  the  other  contended 
for  by  the  plaintiff.    I  think  also  that  the  bequest  of  testator's  plate, 
furniture,  and  library  at  Flesk  Castle  (which  is  referred  to  by  the 
Chief  Baron  in  his  judgment),  may  be  relied  on  in  support  of 
the  construction  contended  for  by  defendant,  as  the  terms  and  nature 
of  the  bequest  indicate  testator's  intention  that  it  was  to  take  effect 
in  defendant's  favour  on  the  happening  of  the  same  event  which 
would  entitle  defendant  to  the  lands ;  and  this  intention  could  only 
be  carried  out  by  holding  that  event  to  be  the  failure  of  the  heirs  of 
his  son's  body  at  the  death  of  his  son. 

I  am,  accordingly,  of  opinion,  upon  the  several  grounds  I  have 
stated,  that,  on  the  death  of  John  Coltsman  junior  without  leaving 
any  isssue  living  at  his  death,  the  defendant  became  entitled  to 
Dicksgrove  as  well  as  to  Flesk  Castle,  and  that  the  judgment  of 
the  Court  of  Exchequer  should  be  affirmed. 

KSOGH,  J. 

In  a  case  where  the  authorities  are  so  evenly  balanced,  I  adopt 
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T.  T.  1665.       Id  mj  opinion  this  provision,  and  others  in  the  codicil,  clearij 
Exeh.  Cham, 
' ^ — -^     indicate  testator's  intention  that  both  denominations  should  go  toge- 

COLTSMAN 

^^  ther ;  that  the  estates  taken  therein  respectiYcly  should  be  the  same 

COLTSMAN.  in  one  as  in  the  other :  and  the  judgment  of  the  House  of  Lords,  in 
S^/ng  V.  Byng  (a),  particularly  that  of  the  Lord  Chancellor,  shows 
the  extent  to  which,  in  such  a  case,  the  Court  should  go  in  con- 
struing a  will,  so  as  to  carrj  out  that  intention.  In  that  case, 
freehold  lands  and  personal  chattels  were  included  in  one  and  the 
same  devise;  it  was  considered  that  the  provisions  of  the  will 
showed  testator's  intention  that  both  should  go  along  and  be 
enjoyed  together;  and  it  was  held  that,  in  order  to  carry  out 
such  intention,  the  provisions  of  the  will,  as  to  the  personalty, 
might  be  "referred  to  and  used  for  the  purpose  of  controlling 
the  limitations  of  the  real  estate,  and  giving  to  those  limitations 
a  different  construction  and  effect  from  what  (according  to  the 
ordinary  meaning  of  the  terms  employed)  they  would  have  had 
if  they  stood  alone.  With  respect  to  the  codicil  now  before  ns, 
it  is  necessary,  in  order  to  carry  out  testator's  intention  (as  to  both 
denominations  being  held  and  enjoyed  together),  that  the  words 
importing  the  failure  of  the  heirs  of  the  body  of  teatatoi^s  son 
should  receive  the  same  construction  as  to  both  denominations; 
and  it  appears  to  me  that,  having  regard  to  the  fact  of  the  son 
having  clearly  taken  an  estate  in  fee-simple  in  Flesk  Castle  under 
the  will,  and  to  the  authorities  to  which  I  have  referred,  there 
would  be  far  more  difficulty  in^  contending  that  those  words  should, 
as  regards  Flesk  Castle,  be  construed  as  importing  an  indefinite 
failure  of  such  heirs  (so  as  to  give  testator's  son  an  estate  tail 
therein)  than  there  would  be  in  holding,  with  respect  to  Dicksgrove, 
that  the  life  estate  which  the  son  took  therein  under  the  will  was 
enlarged  by  the  codicil  into  a  Fee-simple,  by  implication ;  and  that, 
accordingly,  with  respect,  as  well  to  Dicksgrove  as  to  Flesk  Gsstle, 
the  failure  of  the  heirs  of  the  body  referred  to  by  testator  was 
a  failure  to  take  place  at  the  death  of  the  son.  I  think  that 
our  giving  to  those  words,  as  regards  Flesk  Castle,  the  constmction 
of  importing  an  indefinite  failure  of  such  heirs  of  the  body,  would  be 

(a)  10H.ofL.Ca8.171. 
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clearly  at  variance  with  testator's  intention,  as  shown  by  the  phrase  T.  T.  1865. 

Exeh,  Cham, 

"  at  my  son's  death,"  and  by  the  other  provisions  in  the  codicil      v-^v — -^ 

COLTSMAN 

to  which  I  have  referred,  and  would  be  also  opposed  to  the  decisions  ^^ 

in  Doe  v.  Frosty  Ex  parte  Davies^  and  Parker  v.  Sirks^  and  other    coltsman. 
cases  already  mentioned;  while  our  adopting  the  restricted  construc- 
tion of  those  words,  as  to  Flesk  Castle,  would  not  be  at  variance 
with  any  of  the  cases  relied  on  by  plaintiff's  Counsel,  in  all  of 
which  the   provisions  of  the   will  were  materially  different  from 
those  in  the  present  codicil.     On  the  other  hand,   with  respect 
to  Dicksgrove,   and  the  question  of  testator's  son  taking  therein 
uoder  the  codicil  an  estate  in  fee-simple,  by  implication,  it  appears 
to  me  that  the  cases  to  which  I  have  referred  on  the  subject 
are  authorities  in  favour  of  that  construction,  and  of  our  conse- 
quently holdii^  that,  as  to  those  lands  also,  the  failure  of  the 
heirs  of  the  body  referred  to  by  testator  was  a  failure  to  take 
place  at  his  son's  death ;  and  that,  accordingly,  in  deciding  how 
we  should   construe  the  will,  in  order  to  carry  out  testator's  in- 
tention of  both  denominations  being  held  and  enjoyed  together, 
there  would  be  far  less  difficulty,  upon  the  entire  of  the  codicil, 
in  adopting  that  construction  than  in  adopting  the  other  contended 
for  by  the  plaintiff.    I  think  also  that  the  bequest  of  testator's  plate, 
furniture,  and  library  at  Flesk  Castle  (which  is  referred  to  by  the 
Chief  Baron  in  his  judgment),  may  be  relied  on  in  support  of 
the  construction  contended  for  by  defendant,  as  the  terms  and  nature 
of  the  bequest  indicate  testator's  intention  that  it  was  to  take  effect 
in  defendant's  favour  on  the  happening  of  the  same  event  which 
would  entitle  defendant  to  the  lands ;  and  this  intention  could  only 
be  carried  out  by  holding  that  event  to  be  the  failure  of  the  heirs  of 
his  son's  body  at  the  death  of  his  son. 

I  am,  accordingly,  of  opinion,  upon  the  several  grounds  I  have 
stated,  that,  on  the  death  of  John  Coltsman  junior  without  leaving 
any  isssue  living  at  his  death,  the  defendant  became  entitled  to 
Dicksgrove  as  well  as  to  Flesk  Castle,  and  that  the  judgment  of 
the  Court  of  Exchequer  should  be  affirmed. 

Keooh,  J. 

In  a  case  where  the  authorities  are  so  evenly  balanced,  I  adopt 


COLT8MAN 

V, 
COLTSMAN. 
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T.  T.  1865.  the  views  of  the  Lord  Chief  Baron,  and  of  my  Brother  O'Eagav, 
whose  judgment  I  had  the  pleasure  of  reading  before  the  sitting 
of  the  Court. 

MONAHAN,  C.  J. 

I  thought  it  was  conceded,  during  the  argument,  that  the  devise 
in  the  will  of  the  testator  John  Coltsman,  in  those  words,  ^*I 
**  give,  devise  and  bequeath  to  my  son  John  Coltsman  all  those  mj 
(•  property,  lands,  tenements  and  premises  at  and  about  Flesk  Castle, 
"  together  with  the  live  stock  on  said  lands ;  also  my  plate,  library, 
"  pictures,  and  furniture,"  were  sufficient  to  pass  to  testator's  only 
son  the  quiui  fee-simple  in  the  Flesk  Castle  estate,  which  was  held 
by  the  testator  under  a  lease  for  lives  renewable  for  ever.  The 
cases  of  Holdfast  v.  Martin  {a)  and  Bentley  v.  Qldfield{b\  re- 
ferred to  in  the  Chief  Baron's  judgment,  are  quite  sufficient 
authorities  for  that  proposition,  if,  indeed,  any  authority  were 
required.  It  is,  I  think,  equally  clear,  whatever  the  intention  of 
testator  may  have  been,  and  howsoever  improbable  it  may  he,  that 
he  had  a  different  intention  with  respect  to  the  lands  of  DicksgroTC, 
still,  that  the  legal  construction  of  the  devise,  '*I  also  devise  and 
*' bequeath  to  my  son  John  Coltsman  my  lands,  tenements  and 
**  premises,  with  the  appurtenances  thereof,  situate,  lying  and  heing 
"at  Dicksgrove,  near  Castleisland,  county  of  Kerry,**  is  to  pass 
only  an  estate  for  life  to  the  devisee.  And  it  does  not  occur  to  me 
that  there  is  any  other  clause  or  expression  in  any  other  part  of 
the  will  sufficient  to  alter  what  occurs  to  me  to  be  the  legal  con- 
struction of  those  devises.  It,  therefore,  being  assumed  that,  under 
the  will,  the  devisee  took  a  qtiUui  fee  in  the  Flesk  Castle  estate, 
and  only  a  life  estate  in  Dicksgrove,  by  the  codicil  the  testator 
directs: — "If  it  should  happen  that  my  son  John  Coltsman  die 
"without  heirs  of  his  body  lawfully  begotten,  or  to  be  begotten, 
"  in  that  case,  and  in  default  of  such  heirs,  I  do  hereby  devise 
"  and  direct  that  my  lands,  castles,  tenements  and  premises  at  and 
"about  Flesk  Castle;  also  my  lands,  tenements  and  premises 
"situate  at  Dicksgrove,  all  subject  to  and  charged  with  the  pay- 

(a)  7  D.  &  a.  411.  (6)  19  Bear.  225. 


V 
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**  ment  of  the  said  annuitj  to  my  dear  wife  of  £800  a-year ;  also  T.  T.  1865. 
'*  with  the  payment  of  any  reasonable  provision   made  with  my       —  '»      ^  * 

CO  f^TftUlf  ATff 

^*  consent  by  my  son  for  his  wife,  shall,  at  my  son's  death,  descend  ^^ 

^*  and   be   transferred   to   my  grandson  Daniel   Cronin,   his  heirs,    coltshan. 
**  executors  and  assigns  for  ever ;    the  heir  for  the  time  being  to 
**  add  the  name  Coltsman   to  the  ttame  of  Cronin." 

The  questions  we  have  to  decide  are,  what  effect  should   this 
devise  have  on   the  previous  devises  in  the  will?    It  occurs  to 
me,  the  cases  may  be  considered  separately;   and  I  do  not  think 
either  devise  should  be  materially  affected  by  reason  of  the  other. 
Now,  first,  with  respect  to  Flesk  Castle,  in  which,  under  the  will, 
the  devisee  took  an   estate   in   quasi  fee ;    the  cases  of  Doe  v. 
jFrost(a\  Ex  parte  Davie»{b\  and  Parker  v.  Birhs(e)  decide 
that,  in  case  of  a  devise  to  A  in  fee,  and  in  case  he  should  die 
without  leaving  any  lawful  issue  of  his   body,  the   lands,   at  his 
decease,  were  devised  to  B  in  fee;   that  as  the  event  on   which 
the  devise  over  was  to  take  effect  was  to  be  determined  imme* 
diately  at  or  on  the  death  of  the  first  taker,  and  not  at  a  subsequent 
period,  whenever  the  failure  of  issue  might  take  place,  that   the 
effect  of  the  devise  was  not  to  give  an  estate  tail  to  the  first  taker, 
which  would  include  his  issue  as  objects  of  the  gift,  but  to  leave 
him  the  fee^simple  in  terms  given  to  him,  and  which  fee  was  to 
determine  on  his  decease  in  the  given  event.     These  cases  have 
established  a  very  nice,  and,  what  some  may  be  disposed  to  con- 
sider,   a  subtle   distinction   between   the  property   being  directed 
to  go  over  at,  or  on  and  after  the  death  of  the  first  taker,  as  in 
Jones  V.  Ryan^  before    Sir   Edward    Sugden,  in  which  case   the 
words  "after   the   death"  were   held   not  to  mean  "immediately 
after."    Be   this  as  it  may,  it  is  impossible   now  to  unsettle   the 
doctrine  of  Doe  v.  Frost  and  those  other  cases ;  and  therefore  if 
in  this  case  the  word  '^  issue "  had   been    used   instead  of  "  heirs 
of  the  body,"  I  do  not  see  how  it  would  be  possible,  on  any  sub- 
stantial grounds,  to  distinguish  the  present  case  from  those  to  which 

I  have  referred.     But  then  it  has  been  said  that  the  words  **  heirs 

» 

(a)  3  B.  &  Aid.  M6.  {hi)  2  Sim.,  N.  S.  1 U. 

(c)  iKay&J.  155. 


774  COMMON  LAW  REPORTS. 

T.  T.  1865.  of  the  body''  have  a  more  strictly   technical   meaning   than  the 

s^    \      / '   word  '^  issue ;"   and  this  is  no  doubt  true  in  case  of  an  express 

C0LT8MAN    jj^jj^^j^^  ^  u  ^eirs  of  the  body/'     And  there  are  seyeral  cases 

COLT8MAN.  in  which  an  express  limitation  to  '*  issue  "  or  "  children  "  has  been 
held  to  confer  an  estate  for  life  only,  or  in  fee,  to  such  children 
or  issue ;  when,  perhaps,  if  the  limitation  had  been,  in  similar 
words,  to  *'  heirs  of  the  body,"  the  legal  construction  would  have 
been  an  estate  tail  to  the  first  taker,  so  as  to  include  as  objects 
of  the  gift  the  heirs  of  the  body,  or  issue.  But,  in  a  case  like 
the  present,  where  there  is  no  express  gift  to  the  heirs  of  Uie 
body,  but  the  express  gift  is  to  the  father  in  fee,  and,  on  his 
decease  the  estate  is  to  go  over  on  a  failure  of  issue,  or  of  heirs 
of  the  body,  I  can  see  no  possible  distinction  between  the  two 
cases.  When  once  we  arrive  at  the  conclusion  that  the  estate 
is  to  go  over,  if  at  all,  on,  the  death  of  the  first  taker,  it  is  per- 
fectly clear  that,  if  at  that  moment  there  be  a  failure  of  issue, 
so  also  is  there  a  failure  of  heirs  of  the  body;  and,  therefore,  I 
cannot  see  any  reasonable  grounds  for  a  different  rule  or  con- 
struction in  the  two  cases:  and,  though  I  am  aware  that  this  is 
the  first  time  that  the  rule  in  Doe  v.  Frost,  and  the  other  cases, 
has  been  applied  to*  a  default  or  failure  of  heirs  of  the  body,  etill 
I  have  no  difficulty  in  holding  that  the  rule  should  be  the  same 
in  both  cases  ;  and  I  therefore  am  of  opinion  that,  under  the 
will  and  codicil,  John  Coltsman,  the  devisee,  took  an  estate  in 
fee-simple,  and  that  same  was  not  in  any  way  cut  down  to  an 
estate  tail ;  and  that,  on  the  death  of  John  Coltsman  the  younger 
without  issue,  testator's  grandson  Daniel  Cronin  took  an  estate 
in  fee  by  conditional  limitation ;  and,  therefore,  that  John  Coltsman 
the  younger  had  no  power  to  defeat  that  limitation  over ;  and,  there- 
fore that,  as  to  the  Flesk  Castle  estate,  the  plaintiff  has  no  title. 
With  respect  to  Dicksgrove,  the  case  is  attended  with  much  greater 
difficulty ;  the  general  devise  in  the  will  being  per  $e  sufficient 
to  carry  only  a  life  estate  to  John  Coltsman  the  younger.  Is  the 
effect  of  the  codicil  to  enlarge  this  estate  to  an  estate  tail,  or  an 
estate  in  fee-simple  ?  With  respect  to  an  estate  tail,  if  I  am  right  in 
the  conclusion  to  which  I  have  come,  that  the  death  without  heirs  of 


COMMON  LAW  REPORTS.  775 

the  body,  mentioned  in  the  codicil,  was  an  event  to  take  effect,  if  at  T.  T.  1866. 
all,  immediately  on  the  death  of  John  Coltsman  the  younger,  it  is      >i,^v  ■< ' 
not  possible  to  hold  that  they  can  have   the  effect  of  enlarging 
the  life  estate  to  an  estate  tail,  without  giving  them  a  different    coltsacan. 
meaning  as  to  the  two  estates.    This  is  so  evidently  contrary  to  the 
intention  of  the  testator,  that  it  appears  to  me  impossible  to  adopt  it ; 
and,  therefore,  I  cannot  hold  that  John  Coltsman  the  younger  took 
an  estate  tail  in  the  Dicksgrove  estate.     Still  the  question  remains, 
is  the  life  estate  given  by  the  will  enlarged  to  an  estate  in  fee-simple  ? 
or  does  it  continue  merely  an  estate  for  life,  with  a  contingent  re- 
mainder to  Daniel  Cronin,  in  the  event  of  there  being  no  heirs  of 
the  body  of  John  Coltsman  on  the  determination  of  his  life  estate  ? 
This  is  all-important  as  to  the  rights  of  the  parties,  as,  if  the  Astute 
of  John  Coltsman  continued  merely  a  life  estate,  with  a  contingent 
remainder  to  Daniel  Cronin  in  fee,  which  ultimate  fee  vested  in 
John  Coltsman,  as  heir-at-law  of  the  testator  by  descent,  the  result 
would  be,  that  the  contingent  remainder  would  have  been  defeated 
by  the  disentailing  deed   executed  by  John  Coltsman ;  and  the 
plaintiff*,  as  his  devisee,  would  not  be  entitled  to  this  portion  of 
the  estate.     Still  the  question  is,  does  the  devise  in  the  codicil 
enlarge  the  life  estate  to  an  estate  in  fee?    Several  cases  have 
established  that  if  lands  are  devised  in  general  words  sufficient 
to  create  only  a  life  estate  to  A,  and,  in  the  event  of  A's  dying 
under  twenty-one,  or  any  other  age,  to  B  in  fee,  that  the  devisee 
takes  an  estate  in  fee,  determinable  on  his  dying  under  the  pre- 
scribed  age,   and  not  merely  a  life  estate :  Doe  v.  Cundall  (a). 
And  this  doctri|^  has  been  applied  to  the  case  of  a  devise  over 
in  the  event  of  the  first  devisee  dying  under  twenty-one,  and 
without  issue  living  at  his  decease:  Toovey  v.  Basseii^b),    The 
cases  on  this  subject  are  collected  and  commented  on  by  Mr.  Jar- 
man,  in  his  Treatise  on  Willie  p.  223  of  the  second  edition,  and 
more  fully  in  the  third  edition  of  Powell  on  DeviseSf  vol.  2,  p.  399 ; 
and  he  draws  from  them  the  conclusion  that  the  estate  should  be 
enlarged  to  an  estate  in  fee,  though  the  devise  over   was  merely 
in  the  event  of  the  first  devisee  dying  without  issue  living  at  his 

(a)  9  East*  400.  (6)  10  Bast,  400. 
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T.  T.  1865.  decease.  And  I  confess  it  occurs  to  me  that  all  the  reasons  which 
_A^ —  exist  for  holding  that  the  general  devise  is  enlarged  hj  a  devise 
coLTSMAN  ^^g^  jj^  ^j^g  event  of  the  general  devisee  dying  under  a  certain  age, 
COLTSMAN.  equally  apply  to  a  devise  over  in  the  event^of  the  general  devisee 
dying  without  issue  living  at  his  decease.  Let  us  consider  how  the 
.  case  would  be  if  the  first  devisee  was  not  the  heir-at-law  of  the 
testator,  and  the  devise  was  to  A,  and,  in  the  event  of  his  dying 
without  issue  living  at  his  decease,  then  at  &is  decease  to  B  in  fee — 
unless  the  estate  of  A  was  enlarged  to  an  estate  in  fee,  the  resoU 
would  be,  that  if  A  died  without  issue,  the  property  would  pass 
to  B ;  but,  if  he  left  issue,  the  property  would  not  go  to  the  issue 
as  his  heir-at-law,  or  otherwise,  but  to  the  heir-at-law  of  the  tes- 
tator;  which  certainly  would  be  attributing  to  the  testator  an  intent 
so  capricious,  if  not  absurd,  which  is  the  reason  assigned  for  not 
adopting  it  in  the  cases  to  which  I  have  referred.  If,  therefore, 
in  the  present  case,  John  Coltsman  the  devisee  was  not  the  heir- 
at-law  of  the  testator,  it  occurs  to  me  that  the  principle  of  the 
cases  to  which  I  have  referred,  particularly  Toovejf  v.  BaueU, 
would  apply,  and  enlarge  his  life  estate  to  an  estate  in  fee-simple ; 
and  it  does  not  ocqfir  to  me  that  the  fact  of  the  devisee  being  heir 
of  the  testator  can  vary  the  construction  of  the  will  and  codicil; 
and  therefore,  though  with  some  doubt,  I  am  opinion  that,  for 
the  reasons  I  have  stated,  the  effect  of  the  codicil  was  to  enlarge 
the  estate  for  life  in  Dicksgrove  to  an  estate  in  fee. 

Another  view  has  suggested  ^itself,  namely,  John  Coltsman  being 
heir«at-law  of  the  testator ;  if  matters  had  rested  on  the  will  alone, 
he  would  have  taken  an  estate  in  fee. in  both  estates,  partly  by 
descent  as  to  Dicksgrove ;  so  that  the  codicil  may  be  considered  u 
operating  on  previous  estates  in  fee-simple  in  both  denominations,  m 
as  to  bring  both  cases  within  the  rule  in  Doe  v.  Frost.  This,  how- 
ever, is  not  the  ground  on  which  I  think  it  right  to  rest  my 
judgment;  I  merely  refer  to  it  as  having  occurred  to  me. 

On  the  whole,  however,  I  come  to  the  conclusion  that  in  both 
cases  the  devisee  John  Coltsman  took  an  estate  in  fee,  with  a  con- 
tingent limitation  over ;  and,  therefore,  that  the  plaintiff  has  no  title 
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to  either  estate;  and,  therefore,  that  the  judgment  of  the  Court  of  T.  T.  1865. 
Exchequer  should  be  affirmed  as  to  both  estates.  >-  .'s^  ■    / ' 

COLT8MAN 
V. 
LkfBOT,  C.  J.  COLTSMAN. 

In  my  opinion  it  is  impossible  to  arrive  at  the  proper  and  legal  i 

construction  of  the  testamentary  disposition  in  this  case,  without 
taking  the  will  and  codicil  togetlier.  The  testator  by  his  will  gives 
to  his  son  John  Coltsman  ^*  all  those  his  property,  lands,  tenements 
and  premises  at  and  about  Flesk  Castle."  Those  words  gave  to 
John  Coltsman  junior  either  an  estate  in  fee  or  an  estate  for  life ; 
but  it  is  immaterial  to  the  present  case  to  decide  that  point.  The 
will  proceeds : — *^  I  also  devise  to  my  son  John  Coltsman  my  lands, 
^*  tenements  and  premises  situate  at  Dicksgrove."  Under  this  devise 
John  Coltsman  junior  took  an  estate  for  life  in  Dicksgrove ;  for 
there  are  no  words  on  which  to  ground  any  augipentation  of  the 
estate.  The  codicil  runs  thus: — ''And,  if  it  should  happen  that  my 
*'8on  John  Coltsman  die  without  heirs  of  his  body  lawfully  begotten, 
'*  or  to  be  begotten,  in  that  case,  and  in  default  of  such  heirs,  I 
**  hereby  devise  that  my  lands  at  and  about  Flesk  Castle,  mentioned 
*Mn  my  said  will,  together  with  the  plate,  furniture,  and  library, 
"also  my  lands  situate  at  Dicksgrove,  shall,  at  my  son's  d^ath, 
'*  descend  to  my  grandson  Daniel  Cronin,  his  heirs,  executors  and 
assigns,  for  ever ;  the  heir  for  the  time  being  to  add  the  name 
of  Coltsman  to  the  name  of  Cronin.  Also,  if  it  should  happen 
*'  that  my  son  John  Coltsman  die  without  heirs  of  his  body  lawfully 
'<  begotten,  or  to  be  begotten,  in  that  case,  and  in  default  of  such 
"  heirs,  I  give  the  sum  of  £6000  to  my  daughter  Mary  Godfrey." 
I  am  of  opinion  that  by  the  codicil  the  testator  intended  to  create 
an  estate  tail  in  John  Coltsman  junior,  and  that  such  estate  was 
duly  created  in  both  denominations.  Wiiat  other  meaning  can  be 
given  to  the  words  "  heirs  of  his  body,"  and  *'  such  heirs,"  and  to 
the  direction  that  the  heir  for  the  time  being  should  take  the 
name  of  Coltsman?  That  being  so,  and  John  Coltsman  junior 
having  barred  the  estate  tail,  the  conditional  order  for  a  new  trial 
obtained  by  the  plaintiff  in  error  should  be  made  absolute.. 

VOL.  17  98  L       , 
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H.  T.  1866. 
ComnumPUas, 


Jan.  25,  30. 


PARKER,  a  Minor,  by  his  next  friend,  v.  CATHCART.* 

^Common  PleeuJ, 


The    measiire  This  case   came   before   the  Court  on  motion  on  the  part  of  the 

of  damages  in 

an  action  npon  plaintiff,  to  sho\¥  cause  why  a  conditional   order  for  a  new  trial, 

ship  deed,  for  m&de  on  the  4th  of  November  preceding,  upon  the  ground  of  mts- 

missiu    IB  t^  direction  by  the  learned  Judge  who  had  tried  the  case,  should  not 

su^nedT^hv-    ^  naade  absolute.      The  case  had   been  tried    before  Mr.  Jastioe 

tiie    q>ecific      Hayes,  in  the  county  of  Louth,  at  the  Summer  Assizes  for  1865. 
breach  of  co-         "^  ^ 

▼enant     com-  Xhe  plaintiff,  still  a  minor,  had   been,  in  the  year  1861,  appren* 
plained  of  np  '^  "^  "^ 

to    the    time  ticed  to  the  defendant,  a  hardware  merchant,  for    the   purpose  of 

of   action 

brought;   and  learning  his  business,  under  a  formal  deed  of  apprenticeship;  hot 

the    jury,    in 

snch    an    ac-  differences  had  subsequently  arisen  between  them,  which  resulted 

therefore  tid[e  ^^   ^^®   present   action.     The   writ  of  summons   and   plaint  con- 

^onThe^nos^  Gained    five    paragraphs.      In   the    first    the   plaintiff   complained 

"i^^-^SJ"^^*  that,  in  breach  of  a  covenant   contained  in  the  said  deed  of  ap- 
plaintiff    may  '  *^ 

have  Bostained  prenticeship,  the  defendant  would  not  teach  or  instruct  the  plaintiff, 
by   reason    of  "^ 

his    wrongfU  nor  provide  him  with  board  and  lodging,  but  discharged  him  from 
dismissal,     as 

snch  damages  his  service,  and  would  not  suffer  him  to  remain.     In  the  second 
are     not    da- 
mages in  the  paragraph  a  parol  agreement  to  maintain  the  plaintiff  during  the 

ordinary 

course    of        ^^^^  o>  ^'^  apprenticeship  was  declared  upon,  and  a  breach  thereof 

fronP  the^'"'^  alleged.     The  third  paragraph  complained  of  an  assault  and  false 

breach.  imprisonment ;  the  fourth  was  for  detinue ;  and  the  fifth  for  money 

Where  there 
has  been  a  mis-  had  and  received.      The  defendant  traversed  the  causes  of  action 
direction  at  the 

trial,  the  Court  alleged  in  the  second  and  fifth  counts,  and  paid  into  Court  sums 
nboye  has  no 
discretion    to    of  £10,  £1.  10s.  Od.,  and  10s.,   upon   those   alleged  in  the  fint, 

aside  the  ver-  ^^^^^t  ^^^  fourth  paragraphs  respectively.     It  appeared  in  evidence 

^^  '  that  the  plaintiff  had  been  frequently  ordered  by  the  defendant  not 

to  stay  out  after  half-past  eight  o'clock  at  night,  and  that  having,  in 

disobedience  to  those  orders,  stayed  out  one  night  until  hslf*pa8t 

nine  o'clock,  he  was,  on  coming  home,  refused  admittance,  and  was 

*  Coram  Monahan,  C.  J.,  Chexstian,  and  O'Hagak,  JJ. 
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informed   the  next  morning  that  he  would   not  be  permitted  to  H.  T.  1866. 

^                                           .                                             CommonPleaa. 
return.     Mr.  Justice  Hajes,  in  chargmg  the  jury,  at  first  left  the      ^-*-v • 

PARKBR 

case  to  them  generally,  upon  the  first  and  third  paragraphs;  but  ^^ 

afterwards,  at  the  requests  of  defendant's  Counsel,  informed  them  cath^art. 
that  they  could  only  take  into  consideration  the  damages  which  had 
actually  accrued  before  the  commencement  of  the  action ;  but  also 
told  them  that  they  might,  in  estimating  their  damages,  take  into 
consideration  the  injury  to  plaintiff's  character  which  had  resulted 
from  the  circumstances  of  his  dismissal.  To  this  latter  direction  the 
defendant's  Counsel  objected.  The  jury  then  found  for  the  plain tifi^ 
on  the  first  and  third  counts,  assessing  damages  at  £40  beyond  the 
sums  lodged  in  Court,  and  for  the  defendant  upon  the  second,  fourth, 
and  fifth  counts.  In  answer  to  a  question  of  the  learned  Judge, 
they  also  stated  that  they  had  estimated  the  damages  chiefly  in 
reference  to  the  injury  done  to  the  plaintiff's  character,  which  they  '-% 

considered  ruined  by  the  dismissal.      It  was  then  suggested  that 
separate  findings  should  be  taken  upon  the  first  and  third  counts ; 
and  the  jury  thereupon  assessed  damages  upon  the  first  count  at 
f  £^0f  and  upon  the  third,  £10. 

Harrison  and  M^ Blaine  showed  cause. 

We  do  not  question  the  authority  of  the  case  of  Lewis  v.  Pea- 
ches (a),  cited  on  the  part  of  the  defendant  in  the  Court  below,  that 
the  only  damages  that  were  recoverable  in  the  present  action  were 
those  which  had  accrued  before  action.  The  jury  were,  however, 
right  in  acting  upon  their  opinion,  that  the  damages  arising  from 
loss  of  character  ht^  accrued  once  for  all*  and  therefore  fell  within 
that  category.  Injury  to  character,  resulting  from  the  circumstances 
of  the  dismissal,  is  a  proper  element  of  damages  in  an  action  upon 
an  apprenticeship  deed,  inasmuch  as  it  naturally  follows  from  the 
wrongful  act:  Hadley  v.  Baxendale (b) ;  Smith  v.  Thompson (c). 
The  latter  was,  like  the  present  case,  an  action  of  assumpsit, — 
See,  also,  Chiity  on  Contracts,  7  th  ed.,  p.  789>  as  to  actions  like 
the  present,  savouring  of  tort.     In  actions  for  breach  of  promise 

(a)  1  H.  &  C.  518.  (0  9  Bzch.  354. 

(e)  8  C.  B.  44f 
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w    ^      *  '  misconduct  of  an  apprentice  does  not  release  the  master  from  his 

PARKER 

engagement  with  him  :  Winsione  v.  Linn  (a).  Substantial  jastice 
CATHCART.  having  been  done,  the  Court  should  not,  under  any  circumstances, 
grant  a  new  trial:  Lushes  Praeiiee^  3rd  ed.,p.  629;  even  if  there 
have  been  a  misdirection :  Moore  v.  TuckweU  {hi) ;  JEdmondson  v. 
Machell  (e). 

Falhiner  and  Samuel  Ferguson^  in  support  of  the  rule. 

This  is  not  an  action  for  wrongful  dismissal  by  a  servant  against 
his  master,  but  an  action  upon  a  covenant  in  an  apprenticeship 
deed,  which  stands  upon  a  very  different  footing:  WinaUme  v. 
Linn ;  Philips  v.  Clifi  (d) ;  and  the  case  of  Smith  v.  Thon^ion  is 
not  therefore  in  point.  There  is  a  continuing  breach  during  each 
moment  of  the  continuance  of  the  term  of  apprenticeship:  Lewis 
Y.  Peaehey  {e)  ;  Hambleion  v.  Veere  (fj.  The  damages  given  for 
loss  of  character  were  too  remote,  and  were  not  the  natural  and 
legal  consequence  of  the  act  complained  of:  Viears  v.  Wileoeks{g); 
Kelly  V.  Parhingson  (A).  In  actions  upon  contracts  no  damages 
will  be  given  which  cannot  be  stated  specifically ;  and  the  case 
of  a  contract  of  marriage  has  always  been  considered  an  excep- 
tional one :  HcMey  v.  Baxendale  (t) ;  Hamfyn  v.  The  Great 
Northern  Railway  Company  (A)  ;  Williams  v.  Reynolds  and  ano- 
ther (Q ;  Mayne  on  Damages^  p.  16  ;  M^Kean  v.  Cowley  (m). 
Another  reason  why  damages  for  loss  of  character  cannot  be  given 
in  the  present  action  is,  that  character  is  not  in  issue  upon  the 
record,  so  as  to  have  enabled  us,  if  we  had  tbought  it  advisable, 
to  go  into  evidenc^  to  show  that  the  plaintiff  had  no  character  to 

lose. 

Cur,  adv.  vult. 

(a)  1  B.  &  C.  460-7.  (6)  1  C.  B.  609. 

(c)  2  T.  R.  4«  (d)  4  H.  &  N.  16& 

(e)  1  H.  &  C.  518.  09  2  Wms.  Sannd.,  part  2,  170. 

(g)  2  Sm.  Lead.  Cas.,  5th  ed.,  p.  461. 

(A)  5  B.  &  Ad.  645.  (i*)  9  Exch.  354. 

{k)  1  H.  &  N.  40a  (0  34  Law  Joar.,  N.  S.,  Q.B.  221. 

(a)  7  Law  Times,  N.  8.  82a 
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MoNAHAN,  C.  J.  H.  T,  1866. 

.  CommonPleas. 

The  action  m  this  case  is  brought  upon  an  apprenticeship  deed,     ^*^v ' 

"PARKRR 

by  an  apprentice  against  his  master,  for  a  wrongful  dismissal  before  ^^ 

the  due  expiration  of  the  apprenticeship  by  efflux  of  time.  There  cathgart. 
18  also  a  count  in  the  summons  and  plaint  for  an  assault.  The  Jan,  30. 
jorj  have  found  for  the  plaintiff  on  both  counts,  and  assessed  the 
damages  on  the  two  counts  at  £30  and  £10  respectively.  The 
case  was  tried  at  considerable  length  at  the  last  Dundalk  Assizea ; 
and  a  good  deal  of  evidence  gone  into  on  both  counts.  The  only 
question  upon  which  it  will  be  now  necessary  for  us  to  give  an 
opinion  is  one  arising  on  the  count  for  wrongful  dismissal. — [His 
Lordship  here  referred  incidentally  to  the  facts  proved  upon  the 
assault  count.] — The  indenture  of  apprenticeship  upon  which  the 
action  iias  been  brought  bears  date  July  1861 ;  and  the  allt^ged 
breach  having  occurred  in  March  1865,  the  action  was  commenced 
in  May  1865,  more  than  a  year  before  the  term  of  the  appren- 
ticeship would  naturally  have  expired.  It  appears  tliat  at  first 
the  learned  Judge  left  the  case  to  the  jury  without  any  precise 
direction  as  to  the  principle  upon  which  the  damages  were  to 
be  calculated.  Mr.  Falhiner^  for  the  defendant,  then  asked  the 
learned  Judge  to  direct  them  that  they  could  take  into  account 
only  the  damage  which  had  arisen  up  to  the  commencement  of 
the  action.  <  To  this  he  assented ;  and  the  jury  then  retired ;  but, 
after  a  short  time,  came  out,  and  asked  the  learned  Judge  whether 
they  might  take  into  account  the  injury  to  the  plaintiff's  character 
occasioned  by  the  wrongful  dismissal  of  him  from  his  master's 
employment  before  the'  period  of  his  apprenticeship  had  expired. 
The  learned  Judge  told  them  that  they  might;  and  they  then 
found  for  the  plaintiff,  with  £40  damages.  Mr.  Falkiner  objected 
that  any  injury  alleged  to  have  arisen  from  any  supposed  loss  of 
character,  in  consequence  of  the  dismissal,  was  entirely  of  a  spe- 
culative character,  and  was  too  remote,  and  ought  to  be  withdrawn 
from  the  consideration  of  the  jury ;  but  the  learned  Judge  did  not 
accede  to  this  request.  The  question  then  arises,  whether,  under 
those  circumstances,  the  verdict  can  be  maintained?    The  cases 
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H.  T.  1866.  of  Philips  v.  Clift{a)  and  Lewis  ▼.  Peaehey{b)  have  been  referred 
to  in  the  course  of  the  argument,  and  establish  the  principle  that 
the  covenants  in  an  apprenticeship  deed  continue  in  force  during 
the  whole  period  of  the  apprenticeship,  and  that  the  misconduct 
of  an  apprentice  will  not  justify  the  master  in  refusing  to  complj 
with  his  part  of  the  agreement,  by  ceasing  to  employ  him.  It  ii  also 
clear  that  the  true  measure  of  damages  is  the  loss  actually  sustained 
(up  to  the  time  of  action  brought)  by  the  specific  breach  of  the  co- 
venant. We  have  no  ground  for  saying  that  the  damsges  were 
excessive;  but,  upon  the  ground  that  the  jury  were  inaccurately 
directed,  we  must  grant  a  new  trial.  We  must  take  the  law 
as  we  find  it;  and,  in  the  case  of  a  mbtake  amounting  to  a 
misdirection,  like  the  present,  we  have  no  discretion,  and  must 
set  aside  the  verdict.  The  result  will  be,  that,  upon  a  new  trial, 
a  proper  amount  of  damages  will  be  assessed';  and,  if  the  plaintiff 
should  be  advised  to  bring  another  action,  at  a  future  time,  for 
the  continued  breach,  the  verdict  in  the  first  action  will  be  no 
bar  to  this  right.  Of  course  I  offer  no  opinion  whether  or  not 
the  facts  would  support  a  further  action.  All  we  now  decide  is, 
that,  in  an  action  of  the  present  kind,  damages  to  character  are 
not  damages  in  the  ordinary  course  of  things  flowing  from  the 
breach,  and  that  the  verdict  must  be  set  aside  for  misdirection. 
Let  each  party  abide  his  o?m  costs  of  the  former  trial,  and  of 
this  motion. 

Cause  shown  allowed*— No  costs. 


(a)  4  H.  &  N.  168. 


(6)  1  H.  &  C.  518. 
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THOMAS  V.  TILLIE   &   HENDERSON. 


MmfU. 


This  was  a  motion  for  liberty  to  exhibit   certain  interrogatories  Common  Law 

Procedure  Act 

to  the  defendants.     The  plaintiff  was  Mr.  W.  T.  Thomas  of  Lon-  1856,  ss.  56-7. 

Form  and  ez« 

don,  patentee  and  manufacturer  of  sewing  machines;  and  the  action  tentofinterro- 

was   brought  for  an  alleged   infringement  of  his  patent  right  bj  may  be  ezhi- 

the  defendants,  who  are  shirt  and  collar  manufacturers  in  London-  fendan?  in  im 

derry.      The  motion  was  made  before  any  defence  was  filed,  and  f^^  **ent^^ 

was  not  on  notice.     It  was  grounded  upon  the  joint  affidavit  of  ^^  ^'^f  ^^ 

the  plaintiff  and  Mr.  Robert  Campbell  Lee,  of  the  firm  of  Messrs.  pl^a    pleaded. 

Such  motiona 

Anderson  &  Lee,   his   attorneys   in   the   case,    which  stated   that  need   not,   in 

this  Conn,  be 
an  action  had  been  brought  by  the  plaintiff,  and  was  then  pending  upon  notice. 

in  this  Court,  for  the  infringement  of  certain  letters  patent  granted 
to  the  plaintiff  for  the  term  of  fourteen  years  from  the  27th  of  April 
1853,  for  the  sole  privilege  to  make,  use,  exercise,  and  vend,  within 
the  United  Kingdom  of  Great  Britain  and  Ireland,  the  Channel 
Islands,  and  the  Isle  of  Man,  his  said  invention  for  improvements 
in  the  apparatus  for  sewing  and  stitching ;  that  machines  made  by 
him  under  the  said  letters  patent  had  gained  great  repute,  and 
very  large  numbers  of  them  had  been,  and  still  continued  to  be 
sold ;  and  the  trade  in  them  had  become  so  valuable  that  an  or- 
ganised system  of  infringement  had  been  established,  chiefly  by 
small  makers,  who,  having  obtained  possession  of  one  of  his  ma- 
chines,  made  castings  of  it,  and  supplied  manufacturers  with 
machines,  much  below  his  ordinary  price ;  and  some  of  these  persons 
had,  together  with  their  customers,  formed  an  association  for  re- 
sisting any  proceedings  which  might  be  brought  against  them. 
That  the  defendant  had,  as  plaintiff  had  been  informed  and  be- 
lieved, made  or  used,  or  caused  to  be  made  or  used,  sewing 
machines,  in  exact  imitation  of  those  made  and  sold  by  him,  con- 
structed according  to  the  letters  patent  before  referred  to;  and 
both  the  said  deponents  stated  that  they  believed  that  the  plaintiff 
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>^-v  -^      was    sought  by  requiring  the   defendant  to  answer   the  annexed 

^  interrogatories  ;  also,  that  the  plaintiff  had  a  good  cause  of  action 

TiLLiE  AND  on  the  merits. 

HENDEBSOR. 

The  interrogatories  annexed  were  as  follows: — 

1 .  *'  Are  you  not  well  acquainted  with  the  particular  construction 
**  of  the  sewing  machines  made  and  sold  by  the  above-named  plaintiff, 
"  constructed  according  to  the  letters  patent  granted  to  him  on  the 
**  27th  of  April  1853  ?  and  have  you  not  purchased  from  other  per- 
*'  sons  than  the  plaintiff  sewing  machines  known  in  the  trade  as  the 
"  *  Imitation  Thomas  Machines/  or  being  constructed  similar  to  the 
**  machines  made  and  sold  by  the  above-named  plaintiff  as  his 
'*  patent  machines,  or  having  the  peculiar  mover  or  stopper,  which, 
*'  whilst  it  is  the  means  of  holding  the  fabric  during  the  insertion 
^'  and  withdrawal  of  the  needle,  is  also  the  means  by  which  the 
'^  step  by  step  motion  is  given  to  the  fabric  during  the  succession 
**of  stitches;  and,  if  so,  state  the  number  of  such  machines,  and 
'*  the  dates  when,  and  the  persons  from  whom  the  same  were 
*'  purchased  ?" 

2.  *'  How  many  machines  similar  to  the  machines  sold  by  the 
"plaintiff  as  his  patent  machines,  and  having  the  peculiar  mover 
*'  or  stopper  above  referred  to,  have  you  ever  had  in  your  possession, 
"  custody,  or  control,  used  for  the  purpose  of  your  business,  or  in 
''the  hahds  of  persons  working  for  you,  which,  to  your  knowledge, 
'*  have  not  been  made  or  sold  by  the  plaintiff;  state  where  such 
**  machines  now  are,  and  the  length  of  time  each  of  such  machines 
"  has  been  at  work  ?" 

3.  '^  Have  you  not  made,  or  caused  to  be  made,  sewing  machines 
"  having  the  combined  stopper  or  mover  referred  to  in  the  first  of 
'*  these  interrogatories ;  and,  if  yea,  state  how  many  machines  you 
*'  have  so  made,  or  caused  to  be  made,  and  whether  such  machines 
^*'  have  been  used  by  you  in  your  business,  or  whether  they  have 
*'  been  sold  to  other  parties ;  and,  if  so  sold,  state  the  dates  when, 
'*  and  the  parties  to  whom  you  sold  the  machines,  and  the  prices 
"  which  you  received  for  them  ?** 
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This  action  is  one  of  a  series  of  actions  of  a  similar  character     v—    »■    ^ 

THOMAS 

brought  by  the  same  plaintiff  in  this  country  and  in  England;  ^ 

and  similar  interrogatories  have  been  allowed  upon  a  like  affidavit,  ttllib  and 
by  the  English  Court  of  Common  Pleas.     The  motion  in  England  is 
not  reported. 

Motion  granted. 


DEVEREUX  V.  MORRISSEY.  jj  rp  jgg^ 

Nov.  24.  25. 

Demurrer. — The  action  in  this  case  was  brought  under  the  Sum-  ^^   '^  i^ot  ne- 

ceasaiy,  in  an 

mary  Procedure  on    BiUs   of  Exchange   (Ireland)  Act  1861,   by  action  against 

the  drawer  of 
Mr.    Nicholas   Devereux   of    Calthbridge,   Wexford,    against   Mr.  a  bill,  for  non- 

Laurence  Morrissey  of  King-street,  in  the  city  of  Dublin ;  and  the  aver  the  deli- 

writ  of  summons  and  plaint  complained   that  the   defendant  was  to  the  plaintiff. 

indebted  to  the  plaintiff  in  the  sum  of  £4000  sterling,  for  that  the  fronTthe^Mn^ 

defendant,  on  the  19th  day  of  February,  in  the  year  of  our  Lord  a^^ftSSS^bm^ 

1 862,  at  Richmond,  in  the  State  of  Virginia,  in  North  America,  in  f  ^«''®  ?®  ^^^ 
'  °  '        have    been 

parts  beyond  the  seas,  by  his  foreign  bill  of  exchange,  in  writing,  ^^  "*  ,^^ 

ot  toiee,  it  is 

now  overdue,  directed  to  one  Martin  Morrissey,  required  the  said  not    necessary 

to  aver  either 
Martin  Morrissey  to  pay  to  the  order  of  the  plaintiff  £1000  sterling,  the  non-ac- 

•  ceptance   or 

sixty  days  after  sight  of  that  his  first  of  exchange  (second  and  Don-pajment 

of  the  second 

third  of  same  tenor  and  date  not  paid) ;  and  the  said  bill  was  duly  ^^  ^hird  bills. 

presented  for  acceptance,  and  was  dishonoured,  whereupon  the  said      ^^  J^  f*^  ' 

bill  was  duly  protested  for  non-acceptance  thereof;    of  all  which  niarrer  to  an 

action   under 

the  defendant  had  due  notice,  but  did  not  pay  the  said  bill ;  and  the   Summary 

'^  Procedure    on 

by  reason  of  the  premises  the  plaintiff  incurred  expense  in  and  Bills  of    Ex- 

change   (Ire- 
about  the  presenting,  noting,  and  protesting  and  re-exchange  of  land)  Act 

the  said  bill,  and  incidental  to  the  dishonour  thereof:  and  for  that  plaint  does  not 

the  defendant,  on  the  19th  day  of  March,  in  the  year  of  our  Lord  ^^^^   ^f   ^. 

tion      arose 
within  six  months  before  action  brought. 
VOL.  17.  99  L 
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M.  T.  1865.  1862,  at  Richmond  aforesaid,  in  parts  bejond  the  seas,  by  his  other 
-  *  foreign  bill  of  exchange  in  writing,  now  over  dae,  directed  to  the 

DS  VE  RE  TTT 

said  Martin  Morrissey,  required  the  said  Martin  Morrissey  to  pay 
MOBRI88ET.  to  the  ordcr  of  the  plaintiff  £1000  sterling,  sixty  days  after  sight 
of  that  his  first  of  exchange  (second  and  third  of  same  tenor  and 
date  not  paid) ;  and  the  said  last-mentioned  bill  was  daly  presented 
for  acceptance  and  was  dishonoured,  whereupon  the  said  last- 
mentioned  bill  was  duly  protested  for  non-acceptance  thereof; 
of  all  which  the  said  defendant  had  due  notice,  but  did  not  pay 
the  last-mentioned  bill ;  and  by  reason  of  the  premises  the  plaintiff 
incurred  expense  in  and  about  the  presenting,  noting,  and  pro- 
testing of  the  said  last-mentioned  bill,  or  otherwise  incidental  to  the 
dishonour  thereof;  and  for  money  payable  by  the  defendant  to 
the  plaintiff  for  money  found  to  be  due  from  the  defendant  to  the 
plaintiff. 

On  the  3rd  day  of  November,  Counsel  for  the  defendant  moved 
the  Court,  on  notice,  to  set  aside  the  first  and  second  paragraphs 
of  the   writ  of   summons    and    plaint,   on   the  ground  that  the 
said   paragraphs   were   embarrassing   and  defective,   inasmuch  aa 
it  was  not  averred  or  shown  by  either  of  the  said  paragraphs  that 
the  bills  therein  sued   upon   became  due  or  payable  within  six 
months  before  action  brought,  and  no  facts  were  set  forth  therein 
entitling  the  plaintiff  to  sue  the  defendant  on  foot  of  the  said  hills, 
or  either  of  them,   under  the   Summary  Procedure  on  Bills  of 
Exchange  (Ireland)  Act  1861 ;  and  also  because  no  facts  were 
disclosed  in  or  by  either  of  the  said  paragraphs  which  gave  plaintiff 
any  title  to  sue  defendant  on  foot  of  either  of  the  said  bills,  hj 
reason  of  any  indorsement  or  delivery  to  him  of  either  of  the  said 
bills,  or  otherwise  howsoever:  and  in  the  event  of  the  Court  de- 
clining to  set  said  paragraphs  of  the  plaint  aside,  for  liberty  to  demur 
to  the  two  said  paragraphs,  on  the  grounds  that  the  same,  for 
the  reasons  set  forth  aforesaid,  disclosed  no  cause  of  action  good 
in  substance.     The  defendant  made  no  affidavit  of  merits.    The 
Court  refused  to  set  aside  the  two  paragraphs,  but  gave  the  de- 
fendant leave  to  demur. 

The  defendant  accordingly  pleaded  to  the  said  first  and  second 
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or  either  of  them,  do  not  disclose  any  cause  of  action  good  in      ^-    ^      ^ 

DBVEWBUX 

substance ;  because  the  action  brought  in  this  case  is  not  an  action  ^^ 

on  a  bill  or  promissory  note  within  the  Summary  Procedure  on    morbissby. 
Bills   of  Exchange   (Ireland)   Act    1861 ;    and   because  it  is   not 
alleged   in   said   counts,  or  either  of  them,  nor  does  it  appear  by 
necessary  intendment  from  any  allegation  contained   therein,  that 
the   said  bills  became  due  or  payable  within   six  months   before 
action  brought;  and  because  no  title  in  said  bills,  or  right  to  sue 
thereon,  is  shown  by  delivery  or  otherwise ;  and  because  it  does 
not  appear  that  the  said  Martin  Morrissey  did  not  accept  either 
of  the  other  two  bills  of  same  tenor  and  date  in  first  count  men- 
tioned,  or  either  of  the  other  two  bills  of  same  tenor  and  date 
in  second  count  mentioned,  prior  to  the  time  that  the  bills  sued  on 
were  presented   for  acceptance;    and  because  it  does  not  appear 
that  either  of  the  two  other  bills  of  same  tenor  and  date  in  second 
count    mentioned  were  not  paid  at  the  time  the  bills  sued  on,  or 
either  of  them,   were   presented   for   acceptance.      The  defendant 
traversed  the  statement  of  accounts  alleged  in  the  third  paragraph 
of  the  writ  of  summons  and  plaint. 
The  points  of  demurrer  were: — 

1.  That  this  case  is  not  an  action  on  a  bill  or  promissory  note 
within  the  Summary  Procedure  on  Bills  of  Exchange  (Ireland) 
Act  1861. 

2.  That  it  is  not  alleged  in  the  first  or  second  counts  of  the  writ 
of  summons  and  plaint,  or  either  of  them,  nor  does  it  appear  by 
necessary  intendment  from  any  allegations  contained  therein,  that 
the  said  bills,  or  either  of  them,  became  due  or  payable  within 
six  months  before  action  brought. 

3.  That  no  title  in  said  bills,  or  either  of  them,  or  right  to  sue 
thereon,  is  shown  by  delivery  or  otherwise. 

4.  That  it  does  not  appear  that  the  said  Martin  Morriss'ey  did  not 
accept  either  of  the  other  two  bills  of  same  tenor  and  date  in  the 
first  count  mentioned,  or  either  of  the  other  two  bills  of  same  tenor 
and  date  in  the  second  count  mentioned,  prior  to  the  time  that 
the  bills  sued  on  were  presented  for  acceptance. 
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ommoH     as.  ^^  ^^^^^  tenor  and  date  in  the  first  count  mentioned,  or  either  of  the 

DEVEREUX    ^^^  other  bills  of  same  tenor  and  date  in  the  second  count  men- 

MOBBissET.    tioned,  were  not  paid  at  the  time  the  bills  sued  on,  or  either  of  them, 

were  presented  for  acceptance. 


Sidney^  and  Quin^  in  support  of  the  demurrer. 

In  this  case  there  must  be  judgment  for  the  defendant,  for  se- 
veral reasons: — 

First ;  because  there  is  no  averment  in  the  writ  of  summons  and 
plaint  of  any  delivery  of  the  bill  alleged  to  be  sued  upon  to  the 
plaintiff;  and  such  averment  is  a  material  and  necessary  one,  for 
there  is  no  doubt  that,  if  the  bill  was  not  delivered,  the  plaintiff 
could  not  recover  upon  it ;  and  the  substantial  question  therefore  is, 
whether  or  not  it  is  essential  to  set  out  the  delivery  upon  the  face 
of  the  plaint  in  order  to  enable  us  to  traverse  the  averment.  The 
general  principle  of  pleading  is  that  everything  necessary  to  consti- 
tute the  cause  of  action  should  be  set  out;  and  this  has  not  been 
done.  There  is  no  doubt  that  where  the  acceptance  of  a  bill  is  ad- 
mitted, upon  demurrer,  it  must  be  taken  to  have  become  a  perfect 
acceptance,  which  implies  delivery  ;  but  where  the  gist  of  the  action 
is,  as  in  the  present  case,  non-acceptance,  there  can  be  no  such 
presumption.  This  distinction  is  apparent  from  the  judgment  of 
Crampton,  J.,  in  Conway  v.  Lewis  (a)  (which  was  an  action  by  the 
payee  against  the  maker  of  a  promissory  note,  in  which  the 
declaration  did  not  aver  *  delivery),  where  he  said : — '*  The  de- 
**claration  is  a  departure  from  the  settled  forms  without  any 
*<  necessity.  In  all  the  precedents  of  declarations  by  payee  against 
**  the  maker  of  a  promissory  note,  I  do  not  find  one  omitting 
'*  the  averment  of  delivery ;  nor  is  there  a  case  to  establish  that  such 
<«  averment  is  unnecessary.  That  it  is  unnecessary  is  now  said  to 
«  be  clear,  both  on  principle  and  on  authority.  The  authorities  we 
"  have  been  referred  to  are,  however,  all  decisions  on  bills  of  ez- 
*^  change.  If  it  were  a  mere  niatter  of  principle,  I  should  say  that 
^*  it  is  not  necessary  that  a  declaration  on  a  bill  of  exchange  should 

(a;  8  It.  Law  Bep.  8. 


If 
•c 
<« 
«« 
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'*  state  a  deliyery;   for  tbe  averment  is,   that  the  plainti£f  (the  M.  T.  1865. 
"  drawee)  made  his  bill  of  exchange,  and  directed  the  same  to  the       — y — / 
**  defendant,  who  accepted  it,  and  thereby  promised  to  pay  the  payee 
**(the  plaintiff)  a  sum  of  money,  according  to  the  time  and  effect    morrisset. 
**  thereof;  thus  stating  a  promise  to  pay  the  amount  to  the  plaintiff, 
*'  to  whom,  by  necessary  implication,  the  bill  was  delivered.     In 
**  the  case  of  Churchill  v.  Gardiner  (a),  I  find  the  declaration  first 
*^  stating  the  drawing  of  the  bill,   and  then   that  the  defendant 
accepted  it,  and  thereby  became  liable  to  pay  the  amount  to  the 
plaintiff.    Now,  what  is  the  demurrer  to  that  ?     It  is  merely  that 
the  drawer  did  not  deliver  the  bill  to  the  plaintiff.    That  demurrer 
was  overruled,  and  properly.     It  was  to  be  presumed  that  the  bill, 
'*  when  accepted,  was  delivered  to  the  party  entitled  to  the  payment 
«( of  it — that  was,  to  the  payee.     And,  in  the  case^^of  Smith  v 
'*  M^Clure  (6),  Lord  Ellenborough*  says,  '  That  the  acceptance  of 
*' '  a  bill,  which  was  admitted  by  the  demurrer,  and  must  be  taken 
*«*to  be  a  perfect  acceptance,  vested  a  right  in  the  drawer  to  sue 
"  *  upon  it.'    In  Churchill  v.  Gardiner,  the  Court  say  that  this  mode 
'*of  declaring  was  warranted  by  precedent.     Those  cases  on  bills  of 
"  exchange  do  not  decide,  that  when  the  payee  declares  against  the 
'*  maker  of  a  promissory  note  it  is  unnecessary  to  aver  delivery." 
It   will    be  observed   that  the   very   thing  which   Crampton,   J., 
relies  upon  as  making  it  unnecessary  to  aver  delivery  in  a  decla- 
ration upon  a  bill  iy  the  drawer  against  the  acceptor,  is  the  very 
element  which  is  absent  from  the  present  case — the  acceptance.     It 
is  true  that  in  this  case  the  two  Judges  who,  on  that  occasion,  con- 
stituted  the  Court  of  Queen's  Bench,  were  divided  in  opinion ;  but 
the  judgment  of  Perrin,  J.,  does  not  touch  the  present  case. 

Secondly ;  because,  after  admitting  on  the  face  of  the  plaint  that 

• 

the  bills  were  drawn  in  sets,  the  plaintiff  does  not  go  on  to  aver  the 
non-payment  and  non-acceptance  of  the  second  and  third  bills; 
which  non-payment  and  non-acceptance  are  condkions  precedent  to 
plaintiff's  right  of  action.  In  Chitty  on  Pleading,  5th  ed.,  p.  172, 
and  in  Chitty  (j^^O  ^^  Pleading,  by  Pearson^  2nd  ed.,  p.  97,  forms 
of  declarations  are  given,  setting  out  the  non-acceptance  and  non- 

(a)  7  Tenn  Rep.  596.  (b)  5  East,  476. 


790  COMMON  LAW  REPORTS. 

M.  T.  1865.  payment  of  tbe  two  other  bills ;  and,  if  in  fact  the  bills  in  the 

v.^ present  case  were  not  accepted  or  paid,  that  fact  ought  to  have 

^  been  stated.     Tbe  case  of  East  ▼.  Effingion(d)  is  a  distinct  aa- 

MORBissET.  thority  that,  though  in  such  a  case  as  the  present,  the  non- 
averment  of  the  non-payment  of  the  two  other  bills  cannot  be  taken 
advantage  of  after  verdict,  it  would  be  a  good  ground  of  demurrer. 

Thirdly ;  because  the  writ  of  summons  and  plaint,  though  pur- 
porting to  have  been  brought  under  the  Summary  Procedure  on 
Bills  of  Exchange  (Ireland)  Act  1861  (24  &  25  Ftc,  c.  43),  does 
not  indicate  in  any  way  that  the  cause  of  action  arose  within 
six  months.  This  is  not  a  mere  irregularity,  but  is  a  substantial 
objection. —  [See  observations  of  Cockburn,  C.  J.,  in  Z^eigk  v. 
Baker  (6)]  : — *'  It  is  more  than  irregularity ;  the  Act  altogether 
*'  changes  the  procedure."  And,  again  : — *'  If  the  case  is  one  which 
''  is  not  within  tbe  statute,  the  %)ecessary  consequence  is,  that  the 
"whole  proceedings  fall  to  the  ground.  The  statute  gives  the 
'*  Court  a  new  summary  jurisdiction,  to  be  exercised  only  in  special 
'*  circumstances.  If  the  writ  has  issued  in  a  case  in  which  the 
"  provisions  of  the  Act  do  not  apply,  the  whole  proceedings  are 
"  coram  non  Judice"  &c.,  <&c.  It  is  a  condition  precedent  to  the 
bringing  of  such  an  action,  that  the  cause  of  action  should  have 
accrued  within  six  months  ;*  and,  as  such,  it  should  have  been 
pleaded,  in  order  to  sustain  the  plaint.  In  Lord  Campbell's  Act 
(9  &  1 0  Ftc,  c.  93),  section  3,  there  is  a  provision  that  the  action 
therein  referred  to  should  be  commenced  within  twelve  months, 
and  the  practice  has  always  been  to  aver,  upon  the  face  of  the 
plaint,  that  the  cause  of  action  arose  within  twelve  calendar  months 
next  before  the  suit.  There  is  a  considerable  analogy  between  the 
latter  statute  and  the  Summary  Bills  of  Exchange  Act,  inasmuch  as 
both  statutes  create  a  remedy  unknown  to  the  Common  Law. 

Dowse  and  J,  B.  Murphy,  in  support  of  the  plaint. 
First;  the  averment  of  delivery  is  unnecessary,  especially  since 
the  passing  of  the  Common  Law  Procedure  Act  1853  (16  &  17  Vie^ 

(a)  2  Lord  Ray.  810.  (6)  2  C.  B.,  N.  S.  373. 
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c.  1 1 3),  which,  in  schedule  C,  gives  a  form  of  plaint  omitting  the  M.  T.  1 865. 

CommonPUas. 

averment  of  delivery,  . ' 

DBVEREUX 

Secondly ;  the  allegation  that  the  money  mentioned  in  the  bill  ^^ 

was  not  paid,  supplies  the  place  of  an  averment  that  the  other  mobbissey. 
bills  of  the  set  were  not  paid :  Siarke  v.  Cheeseman  (a) ;  because 
the  whole  set,  of  how  many  parts  soever  it  be  composed,  constitutes 
but  one  bill ;  and  the  regular  payment  and  cancellation  of  any  one 
of  the  parts  extinguishes  all:  Byies  on  Bills,,  7th  ed.,  p.  341. 
For  a  similar  reason,  the  allegation  of  the  non-acceptance  of  one 
of  the  bills  of  a  set  amounts  to  an  allegation  of  the  non-acceptance 
of  any :  Wegersloffe  t.  Keene  (b).  This  case  is  also  an  authority 
upon  the  non-payment  point  (c).  The  form  of  declaration  given  in 
Bullen  ^  Leake's  Precedents  of  Pleadings,  2nd  ed.,  p.  88,  does 
not  contain  any  averment  of  the  non-payment  or  non-ncceptance 
of  either  of  the  other  bills  of  the  set. 

MONAHAN,  C.  J. 

The  plaintiff  must  have  judgment. 

Demuners  disallowed. 

(a)  Garthew's  Rep.  509.  (6)  1  Strange,  214. 

(r)  See  page  224. 
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WHALEY  V.  CARLISLE  and  Others. 


Jan.  12,  31. 


^*  '^^tok^^'*'*  QuARB  iMPBDiT. — ^The  action  in  this  case  was  brought  by  Richard 

dioal  nodoe  of  William  Whaley  against  the  Right  Honorable  John  Skeffington 
the   penoiu 

who  filled  the  Viscount  Massareene,  John  Carlisle,  Roger  Bickerstaff,  clerk,  in- 
great  Offices  of 

Stole  fo  long  cumbent  of  the  advowson  of  Killead,  and  the  Right  Rev.  Robert 
ago  as  1803. 

2.  The  fact  ^"^^»  Lord  Bishop  of  Down  and  Connor,  to  recoTer  said  advowson, 

that,  the    ba-  ^^^  fee-simple  of  which  he  claimed  to  be  entitled  to.     The  case  had 
lance  on  foot  '^ 

of  a  debtor     come   to   trial   on   four  occasions,   and   had  resulted   in   different 
and      creditor 

account  is        verdicts;   but,   owing   to    some   fatality,   these   trials   had  proved 

stmck   in    fa- 

Tonr  of  the      abortive  on   the  three  former  occasions,  and   the  case  now  came 

party     haying 

made  the  en-  before  the  Court  on  cross  bills  of  exceptions,  on  the  grounds  of  the 

deceased,  does  reception  of  illegal  evidence  and  of  misdirection  respectively. 

entnes^ia  the  '^^^  principal  question  raised  upon  the  pleadings  was,  whether  a 

bS^^idi^.  ^^^*  bearing  date  the  12th  day  of  June  1793,  made  between  Sir 

2*'en^M°S!  Clotworthy   Skeffington   Earl  of  Massareene,  did  really  pass  aU 

gainst  interest,  ^i^^  interest  of  the  said  Earl  of  Massareene  in  the  said  advowson. 

3.  Entries 

ofa  debtor  and  as  it  purported  to  do,  or  whether  it  was  executed  by  the  grantor 
creditor    ac- 
count, in  the     upon    the    representation  of    the    grantee  that  it  merelj   passed 
books  of  a  de- 
ceased attor-     the  right  to  the   next  presentation,  and  was  fraudulent  and  void 

be  admitted  as  to  any  further  extent.     Evidence  was,  on  the  part  of  the  defendant, 

merelybecanse  g>^6°  to  show  that  in  the  year  1797  the  defendant's  ancestor,  Lord 

on^^thT  '^  Massareene,   had   filed   a   bill   in  the  Court  of  Chancery  for  the 

"^^^  t^that  m  P^^P^^  ^^  having  the  deed  set  aside,  and  had  obtained  a  rule  nui, 

admitted.  Whaley  not  appearing;  also  that  Whaley  had,  in  the  year  1802, 

4.  The  facts 

of  the  present  commenced  an  action  of  quare  impedity  which  action  he  did  not 

case   bring   it 

within  the  mie 

in  Doe  d.  Kinglake  y.  BevU%  (7  C.  B.  456),  and  not  within  the  mle  in  Higham  t. 

Ridgeway  (1  East,  109).-'CBBi8TiAir,  J.,  dubitante. 

5.  The  Court  cannot  go  behind  the  bill  of  exceptions  on  the  record  to  ascertain 
what  the  objections  made  at  the  trial  really  were. 

6.  The  affidavit  of  a  deceased  solicitor,  made  and  filed  in  the  course  of  a 
Chancery  smt,  may  be  admitted  in  evidence  in  conjunction  with  an  order  of  the 
Court  made  upon  a  motion  in  the  suit  shortly  afterwards,  although  it  does  not 
appear  on  the  nee  of  the  order  that  the  affidavit  was  used  upon  the  motion. 
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follow   up ;    and  it  was  suggested  that  these  two  circumstances  H.  T.  1 866. 

tended  to  show  that  Whaley  must  have  felt  that  he  had  no  reliance 

upon  being  able  to  sustain  the  validity  of  the  deed.     The  plaintiff 

then  went  into  a  rebutting  case,   for  the   purpose   of  explaining 

why  the  Chancery  proceedings  had  been  unopposed  and  the  quare 

impedU    proceedings  stopped,   by   showing  that   Colonel  William 

Whaley  had  been   detained  in  France  by  Napoleon  Buonaparte, 

during  the   war  which  commenced  in    1803  between  the  United 

Kingdom  and  France ;    and  that   the  said  William  Whaley  had, 

at  all  other  times,  done  all  that  in  him  lay  to  assert  and  maintain 

his  rights  under  the  said  deed.    For  this  purpose,  certain  evidence 

was  put  in  by  the  plaintiff,  which  was  excepted  to  by  the  defendant. 

'  There  was  also  another  bill  of  exceptions  taken  by  the  plaintiff, 

but  the  questions  arising  thereon  were  not  argued. 

Defendants*  Bill  of  Exceptions, 

To  sustain  the  said  replications  and  the  issues  joined  therein,  the 

Counsel  learned  in  the  law  of  the  said  plaintiff,  did  then  and  there 

produce,  as  a  witness  for  and  on  behalf  of  the  plaintiff,  the  plaintiff 

Richard  William  Whaley,  who,  being  sworn,  deposed  that  he  was 

the  son  of  Colonel  William  Whaley  deceased ;  that  he  was  now 

sixty-five  years  of  age ;  that  when  he  was  a  boy,  he  was  at  school  at 

Edinburgh;  that  in  August  or  September   1815  he  was  brought 

up  from  school  to  London  to  see  his  father  on  his  return   from 

France;  that  this  was  the  first  time  he  had  ever  seen  his  father, 

who  had  been  detained  a  prisoner  of  war  in  France  as  a  detenus 

by  Napoleon  Buonaparte,   during  the  war  which  commenced  in 

1803  between  the  United  Elingdom  of  Great  Britain  and  Ireland 

and  France.     And  the  said  witness  then  produced  a  certain  deed, 

purporting  to  bear  date  the  12th  of  June  1793,  and  to  be  made 

between  the  Right  Honorable  Clotworthy  Skeffington,  Bart.,  Earl 

of  Massareene,  of  the  one  part,  and  William  Whaley,  of  the  other 

part,  whereby  the  said  Earl  of  Massareene,  for  the  considerations 

therein  mentioned,  purported  to  grant  to  the  said  William  Whaley 

the  advowson  of  the  said  rectory  of  Killead;  and  a  certain  other 

deed  purporting  to  bear  date  the  9th  day  of  August  1798,  and 

to  be  made  between  William  Whaley,  of  the  one  part,  and  Bernard 
VOL.  17  100  L 


794  COMMON  LAW  REPORTS. 

H.  T.  1866.  Ward,  of  the  other  part,  whereby  the  said  William  Whaiey,  for 
.— iy-  /  *  the  considerations  therein  mentioned,  purported  to  grant  to  the 
said  Bernard  Ward  the  said  advowson  of  the  said  rectory  of 
CAELiSLB.  Killead;  and  a  certain  other  deed  purporting  to  bear  date  the 
1st  day  of  April  1801,  and  to  be  made  between  Bernard  Ward, 
of  the  one  part,  and  William  Whaley,  of  the  other  part,  whereby 
the  said  Bernard  Ward,  for  the  considerations  therein  mentiooed, 
purported  to  grant  to  the  said  William  Whaley,  his  heirs  and 
assigns,  the  said  advowson  to  the  said  rectory  of  Killead ;  and 
deposed  that  he  had  first  seen  the  said  deeds  in  the  custody  of  one 
Leland,  his  said  father's  solicitor,  in  the  year  1818;  and  which 
deeds  are  by  the  defendants  admitted  to  come  out  of  the  proper 
custody,  and  the  signature  to  which  said  deed  of  the  12th  day  of 
June  1793  was  admitted  by  the  defendants  to  be  in  the  handwriting 
of  tUe  said  Clotworthy  Skeffington  Earl  of  Massareene ;  and,  on 
being  cross-examined,  deposed  that  he  had  presented  the  Rererend 
Skeffington  Thompson  to  the  living  in  dispute,  after  the  death  of 
the  last  incumbent,  upon  the  terms  of  the  said  Skeffington  Thompson 
paying  the  costs  of  recovering  the  same  in  this  suit;  and  that 
the  said  Skeffington  Thompson  had  paid  a  portion  of  said  costs,  hot 
that  in  consequence  of  the  litigation  being  protracted,  he  (said 
plaintiff)  had  himself  undertaken  the  expense  of  same  in  its  later 
stages. 

And  Counsel  for  the  plaintiff,  to  maintain  the  issues  aforesaid, 
then  read  in  evidence  the  said  three  deeds  of  the  12th  of  June  and 
9th  of  August  1793,  and  the  1st  of  April  1801 ;  which  said  deeds, 
by  consent  of  the  parties  plaintiff  and  defendants  are  respectively 
incorporated  in  this  record,  in  like  manner^  as  if  the  same  were 
set  out  therein  in  Jubc  verba. 

And  Counsel  for  the  plaintiff,  further  to  maintain  the  issues 
aforesaid,  produced  as  a  witness  one  William  Franda  Littledale, 
who,  being  duly  sworn,  deposed  that  he  is  an  attorney  and  solicitor 
of  the  Irish  Courts  of  Law  and  Equity,  and  is  the  family  solicitor 
of  Richard  William  Whaley,  Esquire,  the  plaintiff  in  this  cause ; 
and  the  said  witness  further  deposed  that,  in  the  present  month 
of  March,  he  went  to  Paris  for  the  purpose  of  searching  for 
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documents  connected  with  this  case ;  that  he  obtained  from  Earl  H.  T.  1 866. 

Cowlej,  the  British  Ambassador  at  Paris,  a  letter  of  introduction      . ^— ^ 

to  the  Gompte  de  Laborde,  the  Director-General  of  the  Imperial 
Archives  and  Principal  Keeper  of  the  Archives  and  State  Papers    carusle. 
of  the  Government  of  France ;  that  he  accordingly  waited  on  the 
Gompte  de  Laborde,  at  the  Palais  des  Archives  in  the  street  called 
Rue  de  Paradis  du  Temple,  the  building  in  which  the  French 
archives  and  state  papers  are  kept,  and  in  which  place  the  papers 
connected  with  Englishmen  detained  as  prisoners,  by  Napoleon 
Buonaparte,  on  the  breaking  out  of  the  war  with  England  in  1803, 
are  kept ;  that   he  brought  with  him   certified  copies  of  papers 
purporting  to  be  deposited  in   said    place,   relating  to  the  said 
William  Whaley ;  and  he,  in  the  presence  of  one  Alexander  Toulet, 
archivest  in  said  dffice  or  building,  compared  said  certified  copies 
with  the  originals  thereof,  and  same  are  true  copies  thereof;  that 
witness  applied  to  the  said  Gompte  de  Laborde,  in  whose  custody 
those   papers   are,   to    allow    him    to    bring    with    him    the   said 
original  papers  to  Ireland  for  the  purposes  of  this  trial;  the  said 
Gompte  de  Laborde  told  him  that  he  had  no  power  to  permit 
him  to  take  away  the  originals,  that  such  was  never  done,  and 
that  by  the  laws  of  France  they  could  not  be  brought  out  of  that 
country  to  foreign  places.     Among  these  papers  witness  found  a 
British  passport,  bearing  date  the  22nd  of  April  1803,  and  signed 
by  Lord  Hawkesbury,  Principal  Secretary  of  State  for  Foreign 
Affairs  to  King  George  the  Third.     This  passport  has  thereon  the 
English  royal  arms,  and  contains  a  statement  that  it  had  been 
vis6'd  by  General  Andreossi,  who  was  at  that  time  the  Ambassador 
of  the  then  French  Republic  to  England.    Witness  then  produced 
a  document  purporting  to  be  a  copy  of  said  passport,  attested  to  be 
a  true  copy  of  the  original  passport  remaining  in   the  French 
archives.     The  copy  so  attested  was  produced  at  a  former  trial 
of  this  cause  by  the  said  Alexander  Toulet,  an  officer  of  the  said 
office,  whose  signature  is  attached.     Witness  further  deposed  that 
he  himself  compared  the  copy  with  the  original  passport  in  the 
archives  of  the  French  Government,  and  that  it  was  a  true  and 
accurate  copy  of  same  passport,  with  all  the  indorsements  and 
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H.  T«  1866.  Tifids  thereon,  and  that  said  copy  was  signed  by  the  Compte  de 
Laborde.  Witness  farther  deposed  that  he  is  himself  acquainted 
with  the  French  language,  and  is  capable  of  translating  such 
passport ;  and  the  witness  then  produced  the  said  passport  written 
in  the  French  language  in  the  words  and  figures  following : — 

^'Passeport  du  22  Avril  1803. 
'^  Nous,  Robert  Banks  Jenkinson,  Lord  Hawkesbury,  Conseiller 
''  de  sa  Majesty  Britannique  en  son  Conseil  Priv6,  et  son  principtl 
"Secretaire    d'Etat,    ayant    le   d^partement   des   Affaires    Etran- 
«geres,.&c.,  &c.,  &c.," 

"  Prions  et  requ^rons,  au  nom  de  sa  Majesty,  tons  amiraux,  g6n^ 
"raux,  gouverneurs,  commandants,  magistrals  et  autres  officiers, 
'*  tant  civils  que  militaires,  quels  qu'ils  puissent  ^tre,  des  princes  et 
*'  6tats,  amis  et  allies  de  sa  Majesty,  non  seulement  de  laisser  passer 
"  M.  Whaley  et  Madame  son  Spouse,  sujets  de  sa  dit^  Majesty,  avec 
*Meur  domestique,  ses  hardes  et  baggages,  allant  en  France,  sans 
"  leur  donner,  ni  permettre  qu'il  leur  soit  donn^,  emp^hement  quel- 
"  conque,  mais  aussi  de  leur  preter  toute  I'aide  et  tout  le  seconrs 
''  dont  ib  pourront  avoir  besoin  dans  leur  route,  ce  que  nous  pro- 
<<  mettons  de  r^ciproquer  en  pareille  occasion. — Donn6  it  Whitehall, 
"  ce  vingt-deux  Avril,  mil  huit  cent  trois,  et  y  avons  fait  opposer 
"  I'empreinte  de  nos  armes.  (SignQ     Hawkbsbubt." 

<<  Vu  par  le  soussign6  Ambassadeur  de  le  R6publique  Francoise 
*'pr^s  sa  Majesty  Britannique,  H  Londres,  le  neuf  Fb- 
'*  r^al,  an  onze.  (Sign^)    F.  Andre ossi." 

*'Par  le  G^n^ral  de  Division  Ambassadeur — ^le  Premier  Secre- 
taire d'Ambasaade.  (Sign6}    Poetalis  Fils." 

^nd  the  witness  then  deposed  that  such  passport,  translated  into 
the  English  language,  is  as  follows : — 

"  Passport  of  the  22nd  of  April  1803. 
''  We,  Robert  Banks  Jenkinson,  Lord  Hawkesbury,  Privy  Ck)an- 
"cillor  of  his  Britannic  Majesty,  and   his  principal   Secretary  of 
*^  State  for  Foreign  Affairs,  &c.,  &c.,  &c.," 

^^Pray  and  request,  in  the  name  of  his  Majesty,  all  admirals, 
"  governors,  generals,  commanders,  magistrates,  and  other  officers, 
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**  as  well  civil  as  military,  whatever  they  be,  of  princes  and  states,  H.  T.  1866. 
^^  friends  and  allies  of  his  Majesty,  not  alone  to  let  pass  Mr.  Whaley 
'*  and  his  wife,  subjects  of  his  Majesty,  with  their  servants,  his 
*'  apparel  and  luggage,  going  to  France,  without  giving  them  or 
*'  permitting  them  to  be  given  any  hindrance  whatever,  but  also 
^'  to  afford  them  all  the  aid  and  help  which  they  may  require  on 
^*  their  way,  which  we  promise  to  reciprocate  on  a  like  occasion." 
^' Given  at  Whitehall  this  22nd  April  1803,  under  our  hand  and 

"seal.  (Signed)     Hawkesbubt." 

^'  Seen  by  the  undersigned  Ambassador  from  the  French  Re- 
'^  public  to  his  Britannic  Majesty  at  London,  the  9th 
"Floreal,  year  IL  (Signed)     F.  Andrbossi." 

^By  the  General  of  Division  Ambassador — the  First  Secretary 

to  the  Embassy.  (Signed)     Poetalis  Fils." 

And  Counsel  for  the, plaintiff  then  proposed  to  offer  and  give  in 
evidence  the  document  so  proved  to  be  a  copy  of  the  original  pass- 
port, and  so  translated  by  the  witness  into  the  English  language ; 
whereupon  Counsel  for  the  defendants  interposed,  and  insisted  that 
the  said  passport  and  vis^  were  not  respectively,  nor  was  either  of 
them,  admissible  in  evidence  on  the  issue  as  aforesaid,  and  called  * 
upon  the  Lord  Chief  Justice  so  to  inform  the  jury;  but  the  said 
Lord  Chief  Justice  declined  so  to  rule,  or  so  to  direct  the  jury;  but, 
on  the  contrary,  held  that  the  said  passport  and  vis6s  or  indorse- 
ments as  aforesaid  were  admissible  in  evidence,  and  so  informed  the 
jury.  And  the  said  Counsel  for  the  plaintiff  thereupon  gave  the 
said  passport  and  vis6s  in  evidence,  and  read  the  same  to  the  jury ; 
whereupon  the  said  Counsel  for  the  defendants  excepted  to  the  said 
ruling  and  direction  of  the  said  Judge,  and  prayed  that  their  excep- 
tion might  be  placed  on  the  record. 

And  the  said  witness  further  deposed  that  he  had  searched  in  the 
proper  offices  of  the  Court  of  Common  Pleas  for  the  pleadings  in  a 
certain  action  of  quare  impedit^  in  which  one  Bernard  Ward  was 
plaintiff,  and  the  Earl  of  Massareene  and  others  were  defendants, 
and  that  he  could  not  find  the  same ;  and  the  said  witness  produced 
and  gave  in  evidence  duly  compared  and  attested  copies  of  the  fol- 
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which  copies  were  in  the  words  and  figures  following  :— 
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"  68.— Ward,  Rev,  Bernard, 

V. 


Common  Pleas,  Hilary  Term,  1603. 
Biahop  of  Down  and  others. "  )  *'  1st  of  Febraarj,  in  Quare  Impedit, 
"Furlong,  plea  No.  223,  plea  237;  replication,  Court  of  Com- 
"mon  Pleas,  No.  20;  Hilary,  1804;  No.  561." 

''Common  Pleas,  27th  January,  1802. — The  Rev.  Bernard 
"Ward  versus  The  Rev.  Lord  Bishop  of  Down  and  Connor; 
"appearance  hy  Richard  Keown." 

"Common   Pleas,    Hilary    Term,    1802,   2drd    of   January 

"The  Rev.  Bernard  Ward  versus  The  Right  Honorable  Clot- 
"worthy  Earl  of  Massareene,  and  the  Rev.  Bernard  CDoran; 
"  appearance  by  Richard  Waring." 

And  the  Counsel  for  the  plaintiff,  further  to  maintain  the  issues 
aforesaid,  produced  two  books,  which  were  then  by  the  said 
defendants'  Counsel  admitted  to  have  been  the  books  kept  in  the 
office  of  William  Furlong  and  Joseph  Franklin  Chambers,  partners 
as  attorneys  and  solicitors.  And  it  was  further  admitted  that  the 
said  William  Furlong  and  Joseph  Franklin  Chambers  were  long 
since  dead,  as  also  all  the  clerks  by  whom  the  entries  had  been 
made  in  such  books;  and  that  the  entries  in  such  books  were 
all  in  the  handwriting  of  deceased  clerks  of  the  said  firm;  and 
that  the  said  William  Furlong  and  Joseph  Franklin  Chambers 
had  acted  as  attorneys  for  William  Whaley  in  the  quare  impedU 
cause,  and  in  other  matters,  in  1803;  and  that  such  books  were 
now  produced  from  the  proper  custody  in  which  the  books  of 
the  said  partners  ought  now  to  be  found ;  and  Counsel  for  the 
plaintiff  then  proposed  and  offered  to  read  entries  from  the  said 
books — that  is  to  say,  a  debtor  and  creditor  account,  entered  in 
one  of  the  said  books,  at  folio  39  of  sidd  book,  in  the  words 
and  figures  following,  that  is  to  say.* 

And  Counsel  for  the  plaintiff,  along  with  said  debtor  and  creditor 
account,  proposed  and  offered  to  read  in  evidence  an  acoonnt 
in  the  other  of  said  books,  being  the  book  marked  B  2,  referred 
to  in  the  said  debtor  and  creditor  account  opposite  said  sum  of 


*  See  opposite  page. 
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H.  T.  1866.  £46.  148.  9d.  therein  contained,   and  which  said   account,  in  said 

%^    ^         '  book  marked  B  2,  is  comprised  in  the  pages  thereof,  from  page  218 

to  page  226,  and  shows  the  items  of  said  sum  of  £46.  148.  9d. 

CARLISLE,     mentioned   in  said   debtor  and   creditor  account,  jind  the  tot   of 


£46.  14s.  9d.  being  brought  out  in  said  book  marked  B  2,  at 
page  226  thereof,  the  page  referred  to  in  said  debtor  and  creditor 
account ;  and  which  account  of  items  is  in  the  words  and  figures 
following. — [Here  follows  a  very  long  account,  giving  in  detail 
the  particulars  of  the  items  of  the  above  entry,  *''  Costs  respecting 
the  advowson  of  Killead,  £46.  14s.  9d.,'*  and  explaining  the  events 
that  then  occurred,  and  the  reasons  of  them.] 

Whereupon  the  said  Counsel  for  the  defendants  interposed,  and 
insisted  that  the' said  several  last-mentioned  entries  respectively 
were  not  admissible  in  law  as  evidence  against  the  said  defendants 
in  this  cause,  on  the  ground  that  it  did  not  appear  by  such 
entries  that  the  said  William  Furlong  charged  himself  with  any 
sum  of  money,  but  that,  on  the  contrary,  -  the  balance  on  the 
whole  of  said  accounts  was  struck  in  favour  of  said  William 
Furlong,  and  requested  the  said  Lord  Chief  Justice  so  to  inform 
and  direct  the  jury ;  but  the  said  Lord  Chief  Justice  held  and 
affirmed  that  each  of  the  said  last-mentioned  entries  was  admissible 
in  evidence  for  the  plaintiff,  and  declined  so  to  inform  the  jury; 
whereupon  the  said  Counsel  for  the  plaintiff  gave  the  said  last- 
mentioned  entries  respectively  in  evidence,  and  read  the  same 
to  the  jury;  and  thereupon  the  Counsel  for  the  defendants  ex- 
cepted to  the  said  ruling  and  direction  of  the  said  Lord  Chief 
Justice  as  a  separate  exception  to  each  of  the  said  last-mentioned 
entries  severally  and  respectively,  and  prayed  that  such  their  ex- 
ceptions should  be  placed  on  the  record. 

And  the  said  plaintiff  also  gave  in  evidence  a  certain  indenture 
dated  the  28th  day  of  March  1810,  by  which  Henry  Earl  of  Mas- 
sareene  purported  to  grant  the  then  next  presentation  of  said  living 
of  Killead  to  Arthur  Chichester  Macartney,  therein  mentioned,  in 
consideration  of  a  sum  of  £1800.  And  plaintiff  also  gave  in  evi- 
dence the  indorsement  of  the  registry  of  said  deed  in  the  Office 
for  Registering  Deeds  in  Ireland,  dated  the  7th  day  of  January 
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1812,  and  which  deed  and  indorsement  are,  bj  consent,  deemed  H.  T.  1866. 
to  be  incorporated  in  these  exceptions. 

And  the  said  plaintiff  then  give  in  eyidence  that  the  net  annual 
value  of  the  said  living  of  Killead  was  the  sum  of  £480  per  annum, 
and  closed  their  case. 

And  the  said  defendants  thereupon,  to  maintain  the  issue  in  fact 
above  joined  between  the  said  parties  upon  the  eighth  plea  pleaded 
by   the  said   defendants,  gave  in  evidence  a  certain  indenture  of 
grant,   bearing  date   the  16th  day  of  May  1865,   and'  mentioned 
in  the  eighth  plea  by  the  said  defendants  above  pleaded,  and  made 
between  the  said  defendant  John  Viscount  Massareene,  of  the  one 
part,   and   the   defendant  John    Carlisle,  of  the   other    part,  and 
whereby  the  said  John  Viscount   Massareene,  in  consideration  of 
the  sum  of  £1400,   granted  to  the  said  John  Carlisle   the   next 
presentation  of  the  aforesaid  rectory  of  Killead,  and  which  indenture 
of  grant,  by  the  like  consent,  and  in  like  manner  as  aforesaid,  is 
incorporated  in  this  record ;  and  the  Counsel  for  the  defendants,  as 
proof  of  the  registration  of  said  last-mentioned  deed,  gave  in  evi- 
dence  an   office   copy   of  a  memorial  of  the  said   last-mentioned 
indenture,  which  memorial  was  registered  on  the  23rd  day  of  June 
1855,  in  the  Office  for  the  Registration  of  Deeds  in  Dublin ;  and 
which  memorial,  by  the  like  consent  of  the  parties   plaintiff  and 
defendants,  and  in  like  manner  as  aforesaid,  is  incorporated  in  this 
record   and  bill  of  exceptions;  and  also  a  certain  other  memorial 
of  the  said  last-mentioned  deed,  which  was  registered  in  the  Office 
for  the  Registration  of  Deeds  in  Dublin  on  the  9th  day  of  January 
1860,  before  the  pleading  of  the  plea  by  the  said  defendants,  but 
after  the  issuing  of  the  writ  and  filing  of  the  declaration  in  this 
cause ;  and  the  said  defendants,  further  to  maintain  their  said  pleas, 
and  the  issues  joined  therein,  gave  in  evidence  the  docui^ents  fol- 
lowing,  viz. — a  document  purporting  to  be  a  copy,  attested  by  John 
Reilly,  £sq.,  the  Deputy-keeper  of  the  Rolls  in  Ireland,  of  a  certain 
bill  filed  in  the  Court  of  Chancery  in  Ireland  upon  the  1st  day  of 
December  1797>  wherein  the  aforesaid  Clotworthy  Earl  of  Massa- 
reene was  plaintiff,  and  the  said  William  Whaley  and  the  said 
Bernard  Ward  and  others  were  defendants  (and  which  said  copy 
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H.  T.  1866.  of  said  bill  the  Counsel  for  the  said  defendants  then  read,  for 

the  purpose  of  showing  that  the  matters  alleged  in  said  bill  had 

there  been  so  alleged,  and  not  as  evidence  of  the  truth  of  the 

facts  thereby  alleged),   and  which  said    bill  contained,   amongst 

others,  the  following  passage: — *'And  your  orator  also  showeth 

"that  the  aforesaid  rectory  or  living  of  Killead  for  some  years 

"hath  been  and  is  held  by  John  C.  Skeffington,  clerk,   who  is 

"  the  present  rector  and  incumbent  thereof;  and,  some  time  in  or 

"about  the  said  month  of  June  1793,  the  said  William  Whaley 

"  requested  your  orator  to  give  and  grant  unto  him  the  next  turn  or 

"  right  of  presentation  of  or  to  the  said  rectory,  which  your  orator, 

"  who  was  then  unacquainted  with  the  frauds  which  had  been  prac- 

"tised   upon  him,  and   in  return  for  the  said  William  Whaley's 

"apparent  attention,  your  orator  agreed   to  do.      And  the  said 

"William   Whaley  got  some   deeds  or   instruments    made   ready 

"  for  execution,  which  he  represented  to  be  proper  for  your  orator's 

"granting  to  him   the  said   William   Whaley  the  next  right  of 

"presentation   to   the   said    rectory,   and   to  enable   him  to   raise 

"  money  for  your  orator  in  Ireland ;  and  your  orator,  considering 

"such  representations  to  be  true,  he  was  prevailed  upon  by  the 

>"  said  William  Whaley  to  execute  such  deeds  or  instruments  with- 

"out  reading  the  same,  or  any  part  thereof,  and  without  having 

"the  same  read  over  to  him.     But  your  orator  hath  since  dis- 

«<  covered  that  same  contained,  or  purported  to   be,  an   absolute 

"conveyance  by  deed,  bearing  date  the  12th  day  of  June,  of  the 

"  advowson  and  perpetual  right  of  presentation  to  the  said  rectory 

"or  living  to  the  said  William  Whaley  and  his  heirs;  and  your 

"orator  also  showeth  unto  your  Lordship  that,  when  your  orator 

"executed   such   indenture  or  deeds  as  last  aforesaid,  he  was  nt- 

"terly  ignorant  of  the  contents  and  tenor  thereof,  and  that  same 

"  were  all  prepared  by  the   procurement  and   instructions  of  the 

"  said  William  Whaley,  and  were  taken  down  by  him  to  Bellere- 

"  cay,  where  your  orator  executed  the  same,  without  receiving  or 

"  being  paid  consideration  for  the  same,  or  any  of  them ;  and  that 

"  no  attorney  or  other  person  perused  such  deeds,  or  any  of  them, 

"  or  any  drafl  or  drafb  thereof,  or  of  any  of  them,  on  your  orator's 
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**  behalf,  previous  to  the  same  being  executed ;  and  the  obtaining  H.  T.  1866. 

**  such  deeds  from  jour  orator  was  grossly  fraudulent/'    And  which 

said  bill,  among  other  relief,  prayed — "  That  the  said  defendant 

'*  William  Whaley,  and  his  said  confederates,  may  deliver  up,  or 

'*  procure  to  be  delivered  up  to  your  orator  all  the  several  deeds, 

"  instruments,  letters  of  attorney  and  warrants  of  attorney  herein- 

*<  before  speci6ed,  to  be  cancelled."     And  by  other  portion  of  the 

prayer  of  said  bill,  an  injunction  was  prayed  against  the  said  defend- 

dant  William  Whaley,  as  by  said  portion  of  said  bill,  which,  by 

consent  of  the  said  parties,  is,  for  the  purpose  of  which  it  was 

offered  and  read  in  evidence,  hereby  agreed  to  be  deemed  to  be 

incorporated  in  this  bill  of  exceptions,  as  if  the  same  had  been 

set  out  herein  at  length. 

And  the  said  defendants  further  gave  in  evidence  an  entry  of  an 
appearance  of  the  said  William  Whaley,  the  defendant  in  the  said 
equity  suit,  wherein  the  said  Earl  of  Massareene  was  plaintiff,  and 
the  said  William  Whaley  and  Bernard  Ward  defendants,  of  the 
11th  day  of  December  1797)  and  an  entry  of  a  certain  other  appear- 
ance of  the  said  defendant  William  Whaley,  in  said  suit  of  the  31st 
day  of  January  1805;  and  having  proved  a  search  in  the  proper 
offices  of  the  Court  of  Chancery  in  Ireland  for  the  originals  of  the 
orders  in  the  cause  next  hereinafter  mentioned,  and  that  such  orders 
could  not  be  found,  the  said  defendants  gave  in  evidence  certain 
minutes  of  orders  in  this  suit,  as  follows,  viz. — 

"  Wednesday,  Slst  January  1798. 
Mr.  Blackbume  for  P. 
Petitioner's  affidavit  R. 
Ct.— Injunction  on  appearance." 


••Westley, 
K.  Massareene, 

Whaley." 


••King, 
Massareene, 

a. 
Whaley." 


••King, 

Lord  Massareene, 

a. 

Whaley." 


"  Monday,  7th  March  1803. 
Lord  Chancellor. 
Mr.  Orr,  for  Pt.,  moves  to  serve  Spn.— to  elect 
Clerk  and  Solicitor. 
Ct— No  rule.     Affidavit  read." 

'^Lord  Chancellor.     Friday,  27th  January  1804. 
Mr.  Torrens  for  Plaintiff. 
Court — 

Serjeant-at-Arms." 

And  the  said  defendants,  to  further  maintain  tl\.e  said  issues  on 
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H.  T.  1866.  their  part,  gave  in  evidence  a  certain  document,  purporting  to  be  a 
-,_  <^opj,  attested  by  R.  W.  Buchanan,  Clerk  of  the  Records  of  the 

Court  of  Chancery  in  Ireland,  of  a  petition  which  purported  to  have 
CARLISLE,  been  filed  in  the  said  Court  of  Chancery  on  the  18th  day  of  Decem- 
ber 1804,  in  the  said  suit,  and  whereby  it  was  prayed  by  the  said 
petitioner,  the  said  Clotworthy  Earl  of  Massareene,  that  the  said 
cause  might  be  set  down  to  be  heard  upon  sequestration  and  return 
against  the  said  William  Whaley,  for  want  of  his  answer  to  the 
said  bill;  and  also  (having  proved  a  search  as  before  mentioned) 
a  certain  document,  attested  in  like  manner,  purporting  to  be  the 
notes  of  a  minute  for  a  conditional  decree  upon  sequestration  against 
the  said  William  Whaley,  made  in  the  said  last-mentioned  suit 
by  the  said  Court  of  Chancery,  bearing  date  the  1st  day  of  Feb- 
ruary 1805,  and  each  of  which  said  two  last-mentioned  documents, 
that  is  to  say,  the  said  petition  and  the  said  minute,  by  the  like 
consent  of  the  parties,  is,  in  like  manner,  incorporated  in  these 
exceptions. 

And  the  Counsel  for  tha  defendant  further  proved,  by  the  evi- 
dence of  Mr.  Higginson,  the  Registrar  of  the  diocese  of  Down, 
Connor  and  Dromore,  that  Bernard  O'Doran  had  been  instituted 
and  inducted  to  the  advowson  of  Killead,  on  the  8th  day  of  July  in 
the  year  1801,  upon  the  presentation  of  the  said  Clotworthy  Skef- 
fington  Earl  of  Massareene ;  and  that,  on  the  2dth  day  of  November 
in  the  year  1815,  the  Rev.  William  Macartney  had  been  instituted 
and  inducted  to  the  said  living,  on  the  presentation  of  Chichester 
Earl  of  Massareene ;  and  they  also  gave  in  evidence  a  further  rule 
of  the  Court  of  Common  Pleas  in  the  said  action  of  quare  impedit, 
as  follows : — 

"  20th  June,  1804.  T  «  Defendant  at  liberty  to  bring  down 

y  I" record  at  the  next  Assizes  at  Carrick- 

Earl  of  Massareene  and  others."  J  "  fergus,  by  proviso." 

And  the  said  Counsel  for  the  said  plaintiff  thereupon  went  into  a 
rebutting  case,  and  tendered  in  evidence  certain  further  entries  in 
the  aforesaid  books  of  the  said  late  Messrs.  Furlong  &  Chambers— 
that  is  to  say,  the  aforesaid  debtor  and  creditor  account  already 
given  in  evidence  by   him,   continued  in  folio  39  of  said  first- 
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mentioned  book,  and  whereby  credit  was  claimed  against  the  said  H,  T.  1866. 

_,  Common  Pleas, 

William  Whaley  for  the  said  sum  of  £19-  Ss.  Od.;  and  said  Counsel 

offered  and  proposed,  along  with  such  debtor  and  creditor  account, 
to  read  in  evidence  the  entries  in  said  book  2,  showing  the 
items  of  which  said  sum  of  £19*  8s.  Od.  was  composed,  and  which 
items  of  £19*  8s.  Od.  are  set  forth  in  the  pages  of  said  book  2,  from 
page  227  to  229,  the  tot  being  brought  out  at  page  229,  the  page 
referred  to  in  said  debtor  and  creditor  account ;  and  which  entries  of 
items  are^  in  the  words  and  figures  following. — [Here  follows  a  long 
account,  containing  the  particulars  of  4he  said  entry  of  £19*  8s.  Od., 
and  extending  over  the  years  1803  and  1804,  charging  for  appear- 
ance for  William  Whaley  in  the  Chancery  suit,  and  in  1805, 
alluding  to  the  detention  of  Mr.  Whaley  in  France  as  a  prisoner  by 
Napoleon  Buonaparte.] 

And  thereupon  the  Counsel  for  the  defendants  interposed  and 
objected  that  the  said  several  entries  respectively  were  not  admis- 
sible in  law  for  the  said  plaintiff,  on  the  grounds  that  it  did  not 
appear  by  the  account  connected  with  said  entries  that  the  said 
William  Furlong  thereby  charged  himself  with  any  sum  of  money, 
but,  on  the  contrary,  that  the  balance  on  the  whole  of  said  account 
was  in  favour  of  the  said  William  Furlong,  and  called  upon  the  said 
Lord  Chief  Justice  so  to  inform  the  jury ;  but  the  said  Lobd 
Chief  Justice  ruled  that  the  said  several  entries  respecj^ively  were 
admissible  in  evidence  for  the  plaintiff,  and  declined  so  to  inform  the 
jury  ;  whereupon  the  Counsel  for  the  plaintiff  gave  the  said  entries 
in  evidence,  and  read  the  same  to  the  jury  ;  whereupon  Counsel  for 
the  defendants  excepted  to  the  said  ruling  and  direction  of  the  said 
Lord  Chief  Justice,  as  a  separate  exception  to  each  of  the  said 
entries,  on  the  same  ground  as  in  the  exception  taken  to  the  pre- 
vious entries  out  of  the  said  books  and  direction  of  the  Lord  Chief 
Justice,  and  prayed  that  their  exception  might  be  placed  upon  the 
record.  ♦ 

And  the  Counsel  for  the  plaintiff  further  tendered  in  evidence 
a  duly  attested  and  compared  copy  of  an  affidavit  made  in  said 
Chancery  cause  of  Maasareene  v.  Whaley ^  by  Richard  Waring,  the 
solicitor  for  said  Lord   Massareene  in  said  suit;  which  affidavit 
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H.  T.  1866.  purported  to  have  been  sworn  upon  the  31  at  day  of  January  18059 
and  to  have  been  filed  upon  the  1st  day  of  February  1805  in  the 
said  Court  of  Chancery  in  Ireland,  in  the  said  suit  of  Massareene  ▼• 
Whaley^  and  also  an  order  of  the  said  Court  of  Chancery  made  in 
said  cause,  and  bearing  date  the  26th  day  of  February  1805,  and 
whereby  the  Honorable  Chichester  Skeffington  was  ordered  to  lodge 
in  Court  £315.  148.  5d.  and  £177-  58.  9d.,  unless  cause  in  ten  days 
after  service  of  said  order ;  and  which  affidavit  and  order  are,  by  like 
consent  of  the  parties,  incorporated  in  these  exceptions :  and  there- 
upon the  said  defendants'  Counsel  interposed,  and  insisted  that  said 
affidavit  was  not  admissible  in  law  for  the  plaintiff,  and  requested 
said  Loan  Chib^  Justice  so  to  inform  the  jury ;  but  said  Lo&b 
Chief  Justice  held  and  affirmed  that  said  affidavit  and  order  were 
admissible  in  /evidence  for  the  plaintiff,  and  declined  so  to  inform  the 
jury  as  required  by  the  defendants'  Counsel ;  whereupon  the  Counsel 
for  the  plaintiff  gave  said  affidavit  and  order  in  evidence,  &nd  read 
same  to  the  jury ;  and  thereupon  Counsel  for  the  defendants 
excepted  to  said  ruling  and  direction  of  the  Lord  Chief  Justice, 
and  .prayed  that  such  their  exception  should  be  placed  on  the 
record. 

And  the  said  Counsel  for  the  plaintiff  further  gave  in  evidence  a 
duly  attested  and  compared  copy  of  a  .certain  order  of  reference  to 
arbitration,  bearing  date  the  28th  day  of  April  1798,  and  made  in  a 
certain  cause  in  the  Court  of  Queen's  Bench  in  England,  wherein 
the  said  William  Whaley  was  plaintiff,  and  the  Right  Honorable 
Sir  Clotworthy  Skeffington,  commonly  called  £arl  of  Massareene, 
was  defendant,  and  duly  attested  and  compared  copies  of  certain 
other  orders  made  in  said  cause  in  said  Court  of  Queen's  Bench  in 
England,  for  extending  the  time  for  making  the  said  award,  and 
bearing  date  6th  of  November  1798,  23rd  January  1799,  27th 
April  1799,  7th  November  1799,  24th  January  1800,  SOth 
April  1800,  13th  June  1800*  and  7th  November  1800,  and  which 
said  several  orders  are,  in  like  manner,  by  the  consent  of  the 
parties  aforesaid,  incorporated  in  the  said  record. 

And,  the  said  evidence  being  closed  on  both  sides,  the  said  Lobo 
Chief  Justice  charged  the  jury;  and,  among  other  things,  he 
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directed  the  said  jury,  upon  the  issue  in  fact  so  joined  upon  the  H.  T.  1866. 

Common  Pieas 
eighth  plea  above  pleaded  by  the  defendants,  to  find  a  verdict  that      ^-^ ' 

the  memorial  of  the  said  deed  of  the  16th  day  of  May  1855  was  ^ 

not  duly  registered  in  the  Office  for  Registering  Deeds  in  Ireland,     Carlisle. 

as  in  the  said  eighth  plea  alleged ;  whereupon  the  said  Counsel  for 

the  defendants,  before  the  jury  found  any  verdict,  excepted  to  the 

said  direction  of  the  said  Lord  Chief  Justice,  and  called  upon 

him  to  inform  and  direct  the  jury  that  the  said  memorial  of  the 

said    last-mentioned  deed  filed  in  the  said  Ofiice  for  Registering 

Deeds  on  the  23rd  day  of  June  1855,  constituted  a  valid  registration 

of  said  deed ;  but  said  Lord  Chief  Justice  refused  and  declined 

so  to  direct  the  jury;  and,  on  the  contrary,  directed  them  that  said 

memorial  was  invalid  and  void  at  law;  to  which  said  direction  of 

the  Justice's  the  Counsel  for  defendants  excepted,  and  prayed  that 

their  exception  might  be  placed  upon  the  record. 

And  said  Counsel  for  the  defendants  further  excepted  to  the 
said  last-mentioned  direction  of  the  said  Lord  Chief  Justice,  and 
called  upon  him  to  inform  and  direct  the  jury  that  the  memorial  of 
the  said  hist-mentioned  deed,  and  registered  in  the  Olfice  for  Regis- 
tering  Deeds  in  Ireland,  on  the  9th  day  of  January  1860,  constituted 
a  valid  registration  of  the  said  last- mentioned  memorial;  and  that, 
having  regard  to  the  said  last-mentioned  memorial,  they  should  find 
a  verdict  upon  the  said  last-mentioned  issue  for  the  defendants  ;  but 
the  said  Lord  Chief  Justice  refused  so  to  direct  the  jury,  and,  on 
the  contrary,  informed  the  jury  that,  inasmuch  as  the  said  last- 
mentioned  memorial  was  admittedly  registered  after  the  commence- 
ment of  the  present  action,  though  before  the  pleading  of  the  said 
plea  by  the  defendants  as  aforesaid,  the  same  ought  not  to  be 
regarded  by  them  upon  the  said  issue;  and  notwithstanding  said 
last-mentioned  memorial,  and  upon  the  ground  aforesaid,  the  said 
Lord  Chief  Justice  directed  the  jury  to  find  upon  the  said  issue 
in  manner  as  aforesaid;  and  therefore,  and  before  the  said  jury 
found  any  verdict,  the  said  Counsel  for  the  defendants  excepted 
to  the  said  last-mentioned  directions  of  the  Lord  Chief  Justice. 

And  the  said  Lord  Chief  Justice,  in  charging  the  said  jury, 
having  informed  them  that  the  said  passport,  and  the  said  vis^ 
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H.  T.  1166.  and  indorsemoDts   thereoD,  were  good  and  sufficient  eyidence  to 

CommonPteag.  -  ,  ^  i-.  » 

be  received  bj  them  on  the  part  of  the  plaintiff,  the  said  Counsel 

for  the  defendants  (before  the  finding  of  any  yerdict  as  aforesaid) 

objected  to  the  same  being  so  left  to  the  consideration  of  the  jnry, 

and  requested  the  said  Lord  Chief  Justice  to  withdraw  the  said 

last-mentioned  documents  and  their  contents  from  the  consideration 

of  the  jury,  which  the  said  Lord  Chief  Justice  refused  to  do;  and 

thereupon  the  said  Counsel  for  the  defendants,  before  any  verdict  aa 

aforesaid,  excepted  to  the  said  direction  and  decision  of  the  said 

Lord  Chief  Justice,  and  prayed  that  their  exception  might  be 

placed  on  the  record. 

And  the  said  Lord  Chief  Justice  having  informed  the  jury 
that  the  said  affidavit  of  the  said  Richard  Waring,  and  the  said 
order  in  said  cause  of  the  26th  day  of  February  1805,  was  good  and 
sufficient  evidence  for  the  plaintiff,  the  said  Counsel  for  the  defend- 
ants objected  lo  the  same  being  so  left  to  the  consideration  of  the 
jury,  and  requested  the  Lord  ChieI'  Justice  to  withdraw  the  said 
last-mentioned  documents  and  their  contents  from  the  consideration 
of  the  jury,  which  the  said  Lord  Chief  Justice  refused  to  do;  and 
thereupon  the  said  Counsel  for  the  defendants,  before  any  verdict 
as  aforesaid,  excepted  to  the  said  direction  and  decision  of  the  said 
Lord  Chief  Justice,  and  prayed  that  their  exception  might  be 
placed  on  the  record. 

And  the  said  Lord  Chief  Justice  having  informed  the  jury 
that  the  said  entries  in  the  said  book  of  the  said  Furlong  &  Cham- 
bers, to  the  reception  of  which  in  evidence  as  aforesaid  the  Counsel 
for  the  defendants  had  objected  and  excepted  as  aforesaid,  were 
good  and  sufficient  evidence  to  be  received  by  them  on  the  part 
of  the  plaintiff,  the  Counsel  for  the  defendants  objected  to  the  same, 
severally  and  respectively,  being  so  left  to  the  consideration  of  the 
jury,  and  requested  the  said  Lord  Chief  Justice  to  withdraw  the 
same,  severally  and  respectively,  from  the  consideration  of  the  jury, 
and  which  the  said  Lord  Chief  Justice  refused  to  do,  as  to  each  of 
the  said  entries ;  whereupon,  and  before  any  verdict  as  aforesaid, 
the  Counsel  for  the  defendants  excepted  to  the  said  direction  and 
decision  of  the  Lord  ^  Chief  Justice,  as  a  separate  exception  to 
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each  of  the  8aid   entries,  and   prayed   that  such  their  exceptions  H.  T.  1866. 
should  be  placed  upon  the  record ;  and  the  said  Lobd  Chief  Jus-      -  _   ^     __- 

WH  A  LIT  Y 

TICE  thereupon  affixed  his  name  and  signature  to  the  said  bill  of 


exceptions. 


End  of  Defendants^  Exceptions, 


W,  D.  Andrews  (with  him  May)^  for  the  defendants. 

The  exception  respecting  the  passport  is  of  a  two- fold  character — 
namely,  the  admissibility  of  the  passport  itself,  and  the  admissi- 
bility of  the  vis6  upon  it,  and  is  in  point  of  fact  so  taken  on  the 
record.  The  Judges  are  not  bound  to  take  judicial  notice  of 
who  were  the  persons  who  held  any  offices  of  State  at  any  par- 
ticular period,  and  therefore  there  is  no  evidence  as  to  Lord 
Hawkesbury's  having  been  Secretary  of  State  for  Foreign  Affairs 
on  the  22nd  of  April  1803.  But  even  if  it  were  allowable  for 
the  Judges  to  take  judicial  knowledge  of  the  name  of  the  person 
who  filled  a  particular  office  of  State  at  a  particular  time,  that 
cannot  be  the  case  as  to  those  who  held  public  offices  under  Foreign 
Governments.  There  is  no  doubt  but  that  the  Court  can  know 
judicially  who  at  the  present  time  fills  any  office  of  State  under 
our  own  Government,  but  it  cannot  take  judicial  notice  of  who 
was  the  predecessor  of  any  present  officer.  The  only  ground 
on  which  it  can  be  contended  that  the  entries  in  the  books  of 
Messrs.  Furlong  &  Chambers  are  evidence  is,  that  they  are  said 
to  be  against  thd  pecuniary  interest  of  the  persons  who  made  them; 
and  the  simple  principle  on  which  such  entries  are  admissible  at  all 
is,  that  no  man  would  be  likely  to  make  an  untrue  entry  if  its 
effect  were  to  injure  himself.  When,  however,  there  is  a  charging 
and  a  discharging  side  to  the  account,  we  cannot  look  at  the  latter 
side,  as  the  person  making  the  entry  thereby  attempts  to  discharge 
himself  of  the  sum  in  which  by  the  other  side  of  the  account  he 
admits  that  he  is  indebted :  Doe  d.  Kinglake  v.  Beviss  (a).  But, 
even  if  one  account  were  admissible,  it  cannot  be  said  that  another 
to  which  reference  is  made  in  the  former  is  so  incorporated  with 
it  that  every  entry  in  the  latter  is  thus  made  evidence.  We, 
however,  contend  that  none  of  the  entries  were  admissible :  Knight 


VOL.  17 


(a)  7  C.  B.  456. 
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H.  T.  1866.  V.  Marquis  of  Waierfard  (a).    An  affidavit  made  in  a  former  case 

^ y— ^  '  is  not  admissible  without  proof  of  its  having  been  used  :   Whyte  v. 

Dowling  (ft). 

CABLISLE. 

Falkiner^  for  plaintiff  (Buit,  and  Harrison,  with  him). 
If  the  objection  to  the  reception  of  the  passport,  on  the  groond 
that   there  is  no  means  of  knowing  that  Lord  Hawkesburj  was 
Secretary  for  Foreign  Affairs  in  1803,  is  a  good  one,  the  defendants 
in  this  case  must  be  prepared  to  affirm  that  the  Courts  are  shut 
out  from  regarding  historical  facts.     As  to  the  next  objection — that 
in  reference  to  the  entries  in  the  account-book, — it  is  not  now  open 
to  the  defendants  to  argue  the  exception  upon  any  ground  different 
from   that  taken  at  the  trial:  Regina  v.  O^ Connell {c)  \   Bain  v. 
Whitehaven  and  Fumess  Junction  Railway   Co.  {d).     Even    if, 
however,  it  could  be  argued  on  the  ground  suggested  by  the  other 
side,  it  is  impossible  that  the  objection  can  be  allowed  to  succeed : 
1  Taylor  on  Evidence,  p.  585,  s.  608.     A  clear  distinction  exists 
between  the  case  of  a  person  claiming  credits  against  a  balance  due 
by  him,  and  that  of  a  person  giving  credit  as  against  a  balance 
\      in  his  own  favour :  Rowe  v.  Brenton  (e) ;  Higham  v.  Ridgway  (f}. 
The  present  accounts  are  much  more  than  a  mere  offer  of  set-off. 
Here  there  is  a  plain  and  necessary  connection  between  the  dif- 
ferent sides  of  the  account ;  the  one  side  is  not  fully  intelligible 
without  the  other.     The  true  test  as  to  whether  or  not  an  entry 
is  against  interest  is,  whether  the  entry  '^  furnished  evidence  which 
^' would  be  conclusive  against  the  person  making  the  entry,  sup- 
erposing him  to  bring  an   action  for  work  and   labour'? — [See 
Warren  v.  Greenville  (g),  cited  in  Higham  v.  Ridgway^*   It  would, 
moreover,  be  a  serious  misfortune  if  the  Court  should  feel  itself 
coerced  into  rejecting  such  evidence  as  that  afforded  by  well  kept 
books  of  account — Doe  v.  Michael  {h), — especially  when  we  every 

(a)  4  Y.  &  C.  283.  •  H)  8  Jr.  Law  Bep.  12& 

(c)  7  Jr.  Law  Bep.  261  (per  Crampton,  J.  309) 
(d)  3  H.  of  L.  Gas.  ].  (e)  3  M.  &  H.  26& 

CO  2  Smith's  L.  Gas.  249.  {g)  2  Stnnge^  1 12k 

(A)  17Q.B.276. 
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day  see  mere  familj  gossip  admitted  to  prove  questions  of  pedigree.  H.  T*  1866. 
Respecting  the  admissibility  of  the  affidavit,  it   is  not  too   much 

# 

to  ask  the  Court  to  say  that  they  cannot  come  to  the  conclusion  that 
the  Master  of  the  Rolls  did  not  order  a  person  to  bring  money  into 
Court,  without  an  affidavit  being  sworn  and  filed  that  he  had  the 
money  in  his  possession. 


WHAL£Y 
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Bute. 

No  objection  was  made  at  the  trial  to  the  evidence  given  by 
Mr.  Littledale,  as  to  the  fact  that  if  an  English  subject  had  gone 
to  France  prior  to  1803,  having  a  passport,  that  passport  would 
be  found  in  a  certain  office  in  France ;  and  as  he  was  not  cross- 
examined  as  to  his  means  of  knowledge,  there  was  evidence  on  that 
point  to  go  to  the  jury.  The  Court,  moreover,  are  entitled  to 
take  judicial  knowledge  as  to  who  were  the  chief  officers  of  State 
at  any  time :  Res  v.  Jones  (a) ;  1  Taylor  on  Evidence,  4th  ed., 
p.  27.  But  even  if  this  were  not  so,  it- follows  from  the  settled 
principles  of  evidence  that,  where  a  person  purports  to  fill  a  certain 
office  of  State,  and  acts  in  that  capacity,  it  is  to  be  presumed  that  he 
really  holds  the  office  the  duties  of  which  he  is  purporting  to 
discharge ;  and  this  argument  may  also  be  extended  to  persons 
acting  as  Consuls.  In  the  present  case  the  document  is  upwards  of 
thirty  years  old,  which  fact  gives  strength  to  this  latter  view  of  the 
case.  If  it  were  necessary  to  prove  that  England  was  at  war  with 
France  in  1803,  we  might  refer  to  several  Acts  of  Parliament  in 
which  the  hostilities  then  existing  are  incidentally  mentioned ;  but 
this  being  an  historic  fact  which  afiects  the  entire  people,  it  is 
not  necessary  to  prove  it,  such  being  judicially  recognised:  1  Taylor 
on  Evidence,  4th  ed.,  p.  24,  and  2  Taylor  on  Evidence,  p.  1495, 
s.  1585.  As  to  the  date  of  the  passport,  it  is  a  fundamental  rule 
of  law  that  every  document  must  be  presumed  to  have  been  issued 
at  the  time  it  bears  date.  As  to  the  account-books,  it  is  admitted 
on  the  record  that  they  were  books  kept  by  the  Messrs.  Furlong 
and  Chambers ;  and  that  the  clerks  who  made  the  entries  are  all 
since  dead.     The  books  are  properly  admissible  in  evidence,  on 

(a)  2  Camp.  131. 


812 


COMMON  LAW  REPORTS. 


WHALET 

V. 

CARLISLE. 


H.  T.  1866.  the  principle  that  if  a  person  does  business  for  another,  and  charges 
CommonPleas.  ^^.^   ^^^  .^^  ^^^  ^^  ^^^  ^^^^^  ^j^^  ^^  ^^^  account  gives  credit  for 

moneys  received  by  him,  by  which  means  the  balance  due  to  him  is 
reduced,   these   latter  entries,  being  clearly  against  the  pecuniary 
interest  of  the  party  making  them,  refer  back  to  the  other  side 
of  f  the  account,  and  make  the  entire  of  it  evidence :   Warren  ▼. 
Greenville  (a)  ;  Higham  v.  Ridgway  (6).     And  what  difference  in 
principle   can    there    be   between    the   case   of  a   man   saying  he 
has  been  paid  in  full,  or  saying  that  he  has   been   only  paid   a 
Dortion  of  his  demand  ?     I  can  understand   no  ground  on  which 
such  a  difference  could  be  contended  for;  and  if  the  payment  had 
been  in  full  in  this  cnse,  the  cases  of  Warren  v.  Greenville  and 
Higham  Y.  Ridgway^  which  have  been   already  cited,  would  be 
direct  authorities.     Even  if  tJie  items  of  the  account  were  upon 
two  distinct  pieces  of  paper,  both  would  be  admissible:  Mmgrave 
v.  Emmerson  (c).     In  other   words,   we  rely   in   this  case  on  the 
fact  that  the  sum  of  £247   due   to   Furlong  &   Chambers  is,  by 
credits  which   are  beyond  doubt  entries  against  interest,   reduced 
to  £42 ;  which  fact  entitles  the  Court  to  look  at  every  item  which  is 
thus  partially  paid.     Moreover,  exceptions  must,  according  to  the 
general  rule,  be  construed  strictly;  and  as  the  present  exception 
rests  the  objection  upon  the  ground  that  the  balance  of  the  account 
is  struck  in  favour  of  the  person  making  the  entry,  it  is  admitted  on 
the  record  that  if  the  entire  amount  said  to  have  been  due  had. 
been  paid  off,  the  entries  would  have  been  admissible.     1    Taylor 
on  Evidence^  p.  585,  s.  608,  shows  clearly  that  no  objection  can 
be  taken  because  the  balance  is  in  favour  of  the  person  who  makes 
the  entry.     The  present  case  does  not  fall  within  the  class  of  cases 
relied  on  upon  the  other  side,  for  Doe  v.  Beviss  and  Knight  v.  The 
Marquis  of  Waierford  were  cases  where  money  had  been  received, 
and  the  persons  receiving  it,  having   acknowledged  that  fact   by 
certain  entries,  tried  to  discharge  themselves  by  taking  credit  for 
payments  made  by  them.     In  Higham  v.  Ridgway^  however,  as 


(a)  2  Strange,  1129.  (6)  2  Smith's  L.  Cas.  249. 

(c)  16  Law  Jour.,  Q.  B.  174. 
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in  the  present  case,  the  debt  was  due  to  a  workman,  on  what  is  H.  T.  1866. 

N  ,  CommonPUas. 

in  point  of  fact  a  workman  s  account. 


May  J  in  replj. 

The  passport  is  simply  a  letter  from  a  person  calling  himself  the 
Secretary  for  Foreign   Affairs,  directed   to   third  parties,   and   is 
only  evidence  that  it  was  issued  at  the  time  at  which  it  bears  date, 
but  is  no  evidence  as  to  the  period  at  which  Mr.  Whaley  was 
in  France ;  and  the  vis6  upon  it  by  General  Andreossi,  being  only 
a  memorandum    by   him,   cannot  surely  be    given    in    evidenee. 
Moreover,  there  is  a  correct  way  to  prove  all  such  things :  2  Taylor 
on  Evidence^  p.  1495,  s.  1585.     The  real  question,  however,  in 
the  case  is  as  to  the  admissibility  of  the  entries  in  the  books  of 
Messrs.  Furlong  &  Chambers;  and  what  the  plaintiff  now  wants 
to  do  is  to  put  in  evidence  the  bills  of  costs  of  his  father's  attorneys, 
alleged  to  have  been  due  to  them  for  work  done  in   proceedings 
between  him  and  Lord  Massareene  in  reference  to   the  subject- 
matter  of  the  present  suit — a  most  unheard  of  proceeding.      Prima 
facie,  an  entry  made  by  a  person  who  is  not  examined  as  a  witness, 
and  who  is  not  subjected  to  the  test  of  cross-examination,  cannot  be 
read;  the  exception  to  that  rule  being  that,  if  the  person   who 
has  made  the  entry  is  dead,  and  if  the  entry  is  against  either  his 
personal  or  his  proprietary  interest,   then  it  is  receivable  in  evi- 
dence.    It  is  perfectly  possible  that  the  work  charged  for  in  these 
bills  of  costs  may  never  have  been  done;  and,  at  any  rate,   all 
the  entries,  with  the  exception  of  two,  are  in  favour  of  the  person 
whose  accounts  they  were.     This  case  is  to  be  distinguished  from 
the  case  of  Higham  v.  Ridgway^  because  the  entry  in  that  case 
was  an  admission  that  certain  work  had  been  paid  for;  whereas 
in  this  case  we  have  only  a  statement  by  the  attorneys  that  they 
would  keep  money  which  had  come  into  their  hands   as  a  set-off 
against  the  sum  they  said  Mr.  Whaley  owed  them.    If  it  were 
necessary,  I  think  I  might  argue  that  if  the  entry  of  the  money 
received  were  *'  on  account  of  costs  to  be  found  in  book  2,  folio  36," 
that  would  not  be  sufficient  to  entitle  the  jury  to  refer  to  that 
folio.     The  rule  as  to  the  reception  of  entries  which  are  against 
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H.  T.  1866.  interest,  being  an  exception  to  the  general  rules  of  evidence,  moat 
_               '  not  be  extended,  but  must  be  construed  strictly.     As  to  the  form 
of  our  objection,   it  is   substantially   this — not  only  do  you   not 
CARLISLE,    charge  yourself  at  all,  but  you  even  discharge  yourself  so  far  as 
to  show  a  balance  due  to  you.     We  object  only  to  the  discharging 
side,  and  to  every  item  of  it.     '*  The  Court  must  put  a  *fair  con- 
struction  upon   the  exceptions   on   the  record,"— ^er  Jebb,  J.,  in 
* 

Rhodes  V.  Hunter  {a)* 

Cur,  adv.  vuh. 


Jan.  31. 


•  MONAHAN,  C.  J. 

This  case  comes  before  us  on  a  bill  of  exceptions.  The  case 
is  neither  new  to  us,  nor  is  it  creditable  to  the  administration  of 
the  law,  for  this  is  the  third  or  fourth  or  fifth  time  that  verdicta 
in  it  have  been  set  aside ;  and  the  same  rule,  I  regret  to  say, 
applies  to  this  case,  as  we  cannot  allow  the  verdict  to  stand.  But 
the  question  is,  upon  what  grounds'  we  come  to  that  conclusion. 
The   matter  objected   to   was   the   reception   of  certain   evidence. 

r 

There  was  no  objection  taken  to  my  charge.     The  plea  was  non 
concessit  s  and  the  question  was,  whether  a  Certain  deed  made  by 
Lord  Massareene,  on  the  12th  of  June  1793,  was  really  his  deed; 
and    though   the   execution   of    the   deed   by   him    was   admitted, 
there  was  supposed  to  be  sufficient  evidence  to  justify  the  jury 
to  consider  whether  or  not  he  had  been  imposed  upon.     I  need 
not  go  into  that,  because  of  the  former  judgment.    It  appeared  that, 
notwithstanding  this  deed  transferring  the  advowson  to  Mr.  Whaley, 
the  father  of  the  plaintifiT,  Lord  Massareene  had,  on  two  former 
occasions,  presented  to  the   living.    It  also  appeared  that  a  bill 
had  been  filed  by  Lord  Massareene  to  set  aside  the  deed   of  the 
12th  of  June  1793,  upon  the  ground  that  he  had  intended  to  execute 
the  deed  for  one  purpose,  whereas  he   was  induced   to   sign  an 
instrument  operating  in  a  very  difiTerent  manner.     It  also  appeared 
that  an  action  of  quare  impedit  had  been  brought  but  subsequently 
abandoned.     The  question  really  was,  whether  there  was  sufficient 
evidence  to  justify  the  jury  in  coming  to  the  conclusion  that  the 
deed  was  not  the  deed  of  Lord  Massareene.     In  order  to  show  that 

(a)  2  H.  &  B.  589-90. 
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there  was  no  foundation  for  this  defence,  it  became  necessary  for  H.  T.  1866. 

the  plaintiff  to  show   why  he  had   allowed   Lord   Massareene   to      ^ — v-— ^ 

present  on  two  occasions  to  the  living  as   if  no  such   deed   had 

existed.     And  then,  upon  the  other  side,  it  was  urged  that,  even 

thouf^h  the  quare  impedii  had  been  abandoned,  Lord  Massareene 

had  not  proceeded  to  set  aside  the  deed ;  and  it  was  incumbent 

on  the  defendant  to  show  why  Lord  Massareene  did  not  go  on  with 

the  suit  to  have  the  deed  set  aside.     One  of  the  suggestions  made 

•by  the  plaintiff,  to  account  for  the  non-prosecution  of  bis  rights 

by  his  father,  was  that  at  the  time  his  father  was  a  prisoner  in 

France.     It  appeared  that  he  had  been  detained  a  prisoner  of  war 

• 

in  France  as  one  of  the  detenus  by  Napoleon  Buonaparte  during 
the  war  which  commenced  in  1803  between  the  United  Kingdom 
and  France.  But  the  plaintiff  thought  it  necessary  to  go  further, 
and  he  tendered  in  evidence  a  passport,  purporting  to  be  signed 
by  Lord  Hawkesbury,  as  Minister  of  Foreign  Affairs  to  King 
George  the  Third,  in  1803;  and  it  appeared  that  it  purported 
to  be  vis^^d  by  M.  Andreossi,  Ambassador  of  the  French  Republic 
at  London,  and  it  was  found  in  the  archives  in  Paris,  where  such 
documents,  if  taken  from  any  of  the  detenus,  ought  properly  to 
have  been  deposited ;  the  document  was  objected  to  by  defendant's 
Counsel.  I  overruled  the  objection,  and  received  the  passport  in* 
evidence.  We  are  all  of  opinion  that  the  document  wa:^  properly 
received  in  evidence,  the  Court  taking  judicial  notice  of  the  great 
Officers  of  State.  It  was  contended  that  this  was  not  true  to  an 
unlimited  extent ;  that  we  must  stop  somewhere,  and  that  the 
Court  cannot  take  judicial  notice  of  an  event  which  happened 
so  long  ago.  We  have,  however,  come  to  the  conclusion  that  the 
Court  ought  to  know  that  Lord  Hawkesbury  was  Foreign  Minister 
in  1802;  and,  therefore,  that  the  evidence  was  properly  received 
at  the  trial. 

Then  comes  another  exception,  which  we  feel  should  be  al- 
lowed. The  question  was,  the  admissibility  of  a  certain  account 
entered  in  the  books  of  the  late  Mr.  Furlong.  That  account 
was  given  in  evidence  for  the  purpose  of  furnishing  particulars 
of  certain  quare  impedii  proceedings.     The  unfortunate  state  that 
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H.  T.  1866.  the  records  of  this  Court  were  in  was  such  that  the  pleadings  ooold 

not  be  found,  and  therefore  it  was  as  a  sort  of  secondary  evidence 
of  the  various  steps  which  had  been  taken  in  the  guare  impedii 
suit  that  the  document    was   tendered   in   evidence.     It  appeared 
to  consist  of  entries  in  the  books  of  Messrs.  Furlong  &  Chambers, 
in   a  debtor  and  creditor  account. — [His  Lordship  here  read  the 
debtor  side  of  the  account,  and  referred  particularly  to  the  item 
£46.  14s.  9d.  for  '*  Costs  respecting  the  advowson  of  Killead,**  and 
another  set  of  costs  called  **  Costs,  Lord  Massareene  v.    fVhaiey, 
B.  2,  229— £19.  18s.,"  for   setting   aside   the   deed.]^The    credit 
side  of  the  account  is  in  this  form  : — *'  Brought  over  from  folio  36, 
£60."      Therefore   this  is  a  credit  admitted   by  Mr.  Furlong,  of 
£60.     The  next  item  purports  to  be  a  balance  of  £144.  4s.  8d. 
due  to  Mr.   Whaley  on  foot  of  certain  sales   for   him,  of  which 
Mr.  Furlong  received   the  proceeds.     Therefore  there  is   a  clear 
admi£(sion  that  Mr.  Furlong  had  received  on  account  of  Mr.  Whaley 
£144.  48.  8d.,  and  the  account  is  prepared  on  the  supposition  that 
they  are  setting  off  the  one  side  against  the  other.     On  looking  at 
the  sum  of  £42.  16s.  7^d.,  it  appears  to  be  the  sum  that  was  re- 
quired to  make  the  debits  equal  to  the  credits,  and  it  appears  that 
the  account  leaves  that  sum  due  to  Mr.  Furlong.     Counsel  for  the 
plaintiff  proposed  to  give  in  evidence,  along  with  the  debtor  and  cre- 
ditor account,  another  account  showing  the  particulars  of  the  item 
of  £46.  14s.  9d.  mentioned  in  this  debtor  and  creditor  account ;  and, 
that  being  so,  an  exception  is  placed  on  the  record,  in  these  words : 
"  Whereupon  the  Counsel  for  the  defendant  interposed,  and  insisted 
**  that  the  said  several  last-mentioned  entries  respectively  were  not 
^*  admissible  in  law  as  evidence  against  the  said  defendants  in  this 
''cause,  on  the  ground   that  it   did   not   appear   by  such  entries 
*'  that  the  said  William  Furlong  charged  himself  with  any  sum  of 
*< money;  but  that,  on  the  contrary,  the  balance  on  the  whole  of 
"  said  accounts  was  struck  in  favour  of  the  said  William  Furlong," 
and  the  Lord  Chief  Justice  overruled  the  objection.     I  think 
it  right  to  mention,  that  though  this  exception  is  on  the  record,  and 
is  the  one  we  are  bound  to  act  upon,  it  differs  from  the  one  taken  at 
the  trial.     The  entry  in  my  note-book  was  this : — '*  Plaintiff  tenders 
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**in  evidence  the  late  Mr.  Furlong's  cash-book,  in  which  he  debits  H.  T.  1866. 
^*  Mr.  Whalej  with  costs  respecting  the  advowson  of  Killead,  and      k»  .y  ■     ' ' 
"admits,  &c.,  leaving   a  balance   payable   to   Mr.   Furlong.     De- 
"  fendant's  Counsel  objects  on  the  ground  that  Mr.  Furlong  claimed     cablislb. 
"  a  balance ;  and  I  ruled  that  this   being   a  debtor   and   creditor 
"account,  of  which  a  sum  of  costs  was  admitted  to  have  been  paid,        ' 
'*  the  fact  that  the  balance  of  the  account  was  in  the  favour  of  the 
*'  attorney  did  not  make  the  account  inadmissible  in  point  of  law." 
The  objection  that  has  been  put  on  the  record  is,  that  the  account 
is  inadmissible,  not  because  it  shows  a  balance  claimed,  but  because 
the  account  does  not  show  that  the  costs  were  in  fact  paid,  but 
that  the  substance  of  the  account  is,  that  there  was  a  set-off  against 
costs,   and  that  it  is  not  an  account  of  costs  and  payments,  but 
of  costs  on  the  one  side  and  of  credits  not  immediately  connected 
with  the  costs  on  the  other. 

^  The  case  has  been  argued  at  very  considerable  length,  and  the 
authorities  have  been  referred  to.  The  objection  that  I  thought 
that  I  was  deciding  at  the  trial  has  not  been  argued ;  indeed  it 
could  not  have  been,  because  the  case  of  Higham  v.  Ridgway 
proves  that  the  fact  of  a  payment  being  entered  in  an  account 
entitles  you  to  look  at  all  the  items  which  have  been  so  paid ; 
so  that  if  this  were  an  item  paid,  you  might  look  further  to  as- 
certain of  what  it  was  made  up ;  and  the  fact  of  a  balance  having 
^en  struck  in  favour  of  Mr.  Furlong  would  not  render  the  document 
inadmissible.  But,  inasmuch  as  this  account  consists  of  items  of 
this  description  that  they  are  in  the  nature  of  a  debtor  and  creditor 
account,  the  consequence^  is  that  you  may  enter  the  items  of  the 
credit  side  and  give  them  in  evidence.  So  that  you  may  give 
in  evidence  the  entry  of  the  sum  of  £144.  4s.  8d.,  yet  you  are 
not  at  liberty  to  give  in  evidence  the  items  not  immediately 
connected  with  it.  The  case  of  Doe  v.  Bevis8{a)  is  in  point. 
^  That  was  an  action  brought  by  a  lord  of  a  manor,  who  claimed 
to  be  entitled  to  the  possession  of  certain  lands  in  the  occupation 
of  the  defendant.  The  defendant  was  a  customary  tenant  of  the 
manor,   and    the    question    was,   whether    the    land  was    his,   or 

(a)  7  C.  B.  456. 
VOL.  17  103  L 
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H.  T.  1866.  whether  he  had  a  right  to  the  pasturage  of  it  only.     The  lan- 
guage of  the  entries  on  the  Court  roll,  being  the  '^pasture  of  the 
land  and   underwood  of  Haydwood,^  one  question   was,   whether 
that  was  sufficient  to  pass  the  land  itself;  but  evidence  was  given 
that  the  defendant,  and  those  under  whom  he  claimed,  had,  for 
a  great  length  of  time,  enjoyed  the  soil  as  well  as  the  pasture. 
The  lord,  however,  attempted  to  prove  that  the  soil  was  his,  by 
showing  that  in  early  times  the  timber  did  not  belong  to  the  then 
tenants  of  the  land  in  dispute,  although  by  the  custom  of  that  manor 
timber   was  the   property  of  the  customary  tenants  of  the  lands. 
For  this  purpose  he  gave  in  evidence  certain  ancient  pipe-rolls 
containing  the  account  of  the  reeves  of  six  of  the  hundreds  into 
which  the  manor  was  divided.    The  substance  of  the  pipe-rolls  is 
this — on  the  one  side  of  the  account  is  set  down  the  sums  with 
which  the  party  furnishing  the  accounts — namely,  the  steward  or 
receiver,  is  debited — and  the  various  items  of  the  debits  are  entered. 
Among  others  'were  the  items  of  sums  which  he  had  received  from 
the  persons  who  had  occupied  the  wood ;  and  no  doubt  was  felt  but 
that  all  the  items  ,with  which  he  had  debited'  himself  weie  properly 
received.     But  they  wanted  also  to  give  in  evidence  the  items  on 
the  opposite  side  of  the  account,  which  were  certain  disbursements 
for  the  benefit  of  the  woods.    There  was  no  balance  struck;  and 
the  question  was,  whether  they  were  not  also  to  admit  in  evidence 
the  entries  of  the  payments  which  he  had  made.     The  Court  of 
Common  Pleas  in  England  ruled  that,  notwithstanding  the  principle 
established  by  Uigham  y,  Ridgway^  an  account  which  cannot  be 
considered  in  the  nature  of  payments;  but  is  merely  a  matter  of 
set-off,  ought  not  to  be  'received  against  third  parties.     We  do  not 
feel  ourselves  at  liberty  to  review  that  decision  here ;  and  the  only 
question,  therefore,   which  we   have  really  to  consider  is  this — 
within  which  of  those  cases  does  the  present  case  properly  fall  ? 
If,  in  the  case  before  us,  there  was  not  a  balance  struck  in  favour 
of  Mr.  Furlong,  it  would  be  undistinguishable  from  Doe  v.  BevisSy 
because  it  would  be,  as  it  were,  two  separate  accounts  of  debts  and 
credits,  and  could  by  no  means  amount  to  a  case  of  payment.     The 
only  question  then  is  this,  whether  the  circumstance  of  Mr.  Furlong 
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having  entered  in  this  account  this  item,  ^'  By  balance  due  to  Wil-  H.  T.  1866. 

liam  Furlong  £42.  IGs.  7^.,"  alters  the  character  of  the  aecount,  and      < , '  ' 

renders  it  admissible  in  evidence  ?  We  have  come  to  the  conclusion 
that  that  is  not  so ;  we  have  come  to  the  conclusion  that  the  mere  cabusle* 
striking  of  the  balance  is  the  mere  mechanical  operation  of  sub- 
tracting the  debtor  from  the  creditor  side  of  the  account,  which 
anybody  could  do;  and  therefore  we  do  not  think  that  this  alters 
the  character  of  the  account,  so  as  to  distinguish  this  case  from  Doe 
V.  Bevus.  Another  question  was  this,  whether,  having  regard  to 
the  form  of  the  exception,  it  is  not  open  to  the  objection  in  Bain 
V.  Whitehaven  and  Fumess  Railway  Company?  Of  course  we 
are  only  at  liberty  to  look  at  the  records ;  and  there  the  form  of  the 
exception  is  this : — *'  He  objects  that  these  later  entries,  namely,  the 
•<  component  parts  of  the  item  of  £46.  14s.  9|1*9  are  not  admissible 
^'  in  law,  on  the  ground  that  it  did  not  appear  that  the  said  William 
**  Furlong  charged  himself  with  any  sum  of  money."  It  is  true  that 
he  docs  not  charge  himself  with  any  sum  of  money,  but  the  contrary. 
During  a  portion  of  the  argument,  I  thought  I  oould  bring  this 
case  within  the  case  in  the  House  of  Lords  (Bain  v.  Whitehaven  and 
Fumese  Railway  Company) ;  but  we  have  come  to  the  conclusion, 
upon  consideration,  that  we  cannot  do  so.  In  that  case,  an  objection 
was  taken,  on  the  ground  that  the  call-letters  were  not  in  writing. 
Evidence  was  given  that,  according  to  the  Law  of  England,  upon 
the  construction  of  the  English  Companies  Clauses  Consolidation 
Act,  which  was  almost  exactly  in  the  same  terms  as  the  Scotch  Act, 
such  letters  did  not  require  to  be  signed  in  writing.  The  objection 
was,  that  the  evidence  of  the  English  Barrister  ought  to  have  been 
rejected,  on  the  ground  of  surprise  ;  and  no  objection  was  taken  to 
the  reception  generally  of  the  evidence  of  English  Law,  on  the 
ground  that  it  had  nothing  to  do  with  the  case.  The  parties  were 
held  to  be  tied  down  by  the  form  of  the  exception  ;  and  the  House 
allowed  the  evidence,  which  they  could  not  have  done  if  the 
evidence  had  been  objected  to  at  the  trial.  But  this  case  does 
not  come  within  that  one ;  for  here,  though  they  gave  a  bad  reason 
for  their  objection,  yet  they  took  a  proper  objection.  The  other 
objection  was,  to  the  attested  copy  of  the  affidavit  of  Lord  Massa- 
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H.  T.  1866.  reene'd  solicitor,  made  in  the  Chancery  suit  o£Massareene  ▼.  Wha- 
ley,  and  the  order  of  the  25th  of  February  1 805,  which,  it  is  alleged, 
were  not  admisaible.  We  think,  however,  that  there  were  sufficient 
grounds  to  justify  us  in  receiving  that  evidence. 

With  respect  to  the  objections  as  to  the  registration,  the  case  has 
been  already  decided.  We,  therefore,  overrule  all  the  objections, 
except  that  relating  to  the  admissibility  of  the  entries  in  Mr.  Fur- 
long's books — this  exception  we  allow,  and  direct  a  venire  de  novo 
to  issue. 


Christian,  J.,  said  that  he  deferred  to  the  opinion  of  the  other 
Members  of  the  Court,  but  would  have  more  willingly  concurred  in 
a  contrary  judgment. 


O'Haoan,  J. 

I  concur  in  the  judgment  of  the  Court,  and  do  not  think  it  neces- 
sary to  add  anything  to  the  reasons  on  which  it  has  been  grounded. 
I  do  not  entertain  a  doubt  as  to  the  question  on  the  admissibility  of 
evidence ;  but,  with  reference  to  the  point  upon  the  form  of  the 
exception,  I  have  entertained  serious  doubts,  which  are  not  yet 
removed.  I  am,  however,  unable  to  distinguish  this  case  from  the 
cases  of  Doe  v.  Beviss  and  Knight  v.  Marquis  of  Waierfwd;  and 
I  think  that  a  venire  de  novo  must  therefore  issue. 

Venire  de  novo  granted. 


INDEX. 


ACTION. 

See  Lord  Lieutenant. 
Pleading. 

ACTION,  NOTICE  OF. 
See  Illicit  Whisket. 

ACTION,  PENDENCY  OF. 
See  Practice,  1. 

ACTS  OF  STATE. 
See  Lord  Lieutenant. 

AGENCY. 
See  Husband  and  Wife,  2. 

An  acceptance  in  the  words  '*For  Rich- 
ardson &  Son,  Thomas  Popple  "  is  not 
equivalent,  according  to  the  Law  Mer- 
chant, to  the  form  '^  Per  proc.  Richard- 
son and  Son,  Thomas  Popple."  The 
former  expression  does  not,  like  the 
latter,  import  a  special  and  limited 
authority  to  do  a  specific  act;  nor 
does  it  put  the  drawer  of  a  bill,  ac- 
cepted in  that  form,  upon  discovery, 
whether  the  agent  has  exceeded  his 
authority. 

Acceptance  in  ^^  the  form  *'  For 
Richardson  and  Son,  Thomas  Pop- 
ple," is  to  be  governed  by  the  general 
rule  of  law  applicable  to  principal  and 
agent.  Therefore  the  course  of  deal- 
ing by  the  agent  acting  for  his  princi- 
pal with  third  parties,  is  evidence  to 
go  to  a  jury  towards  determining  the 
extent  of  the  agent's  authority. 

It  is  not  necessary  to  serve  notice 
of  motion  for  liberty  to  appeal.  E. 
O'Reilly  v.  Richardson  and  another 
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AMENDMENT. 
See  Practice,  I. 

APPEAL. 

See  Costs  ov  Affeal. 
Fishery  Affeal. 

APPRENTICESHIP  DEED. 
See  Damages. 

ARBITRATION. 
See  Practice,  4. 

ARBITRATOR. 

See  Practice,  4. 

Railway  Cobcpany,  2. 

ARREST. 

M.  having  obtained  a  writ  of  habeas  cor- 
pus^ directed  to  the  Marshal  of  the 
Marsha Isea,  and  to  the  Sheriff  of  D., 
the  Marshal  returned  that  M.  had 
been  handed  over  to  him,  under  a 
writ  of  ca.  «a.,  by  the  Sheriff  of  D., 
and  had  been  in  his  custody  since; 
that  while  in  such  custody  a  Judge  of 
the  Bankruptcy  and  Insolvency  Court 
had  required  the  production  of  M.  as 
a  witness  in  that  Court ;  that  he  was 
brought  up  on  two  occasions,  in  the 
Marshal's  custody,  without  the  know- 
ledge or  consent  of  the  Sheriff,  and 
was  again  brought  back  to  the  Mar- 
shalsea.  On  the  second  occasion  M. 
refused  to  return  with  the  Marshal, 
but  was  compelled  to  do  so. 

Heldf  that  those  facts  did  not  con- 
stitute an  escape,  and  that,  accord- 
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iDgly,  he  was  still  in  the  lawful  cus- 
tody of  the  Marshal.  Q.  B.  In  re 
Moylan  674 

ASSAULT. 
See  Pleadino,  1,  2. 

ASSAULT  AND  BATTERY. 
See  Costs. 

AVERMENT    OF   DELIVERY  OF 
BILL  OF  EXCHANGE. 

See  Pleading,  6. 

BAIL. 

Where  the  depositions  make  out  a  prima 
facie  case  of  felony  against  the  pri- 
soners, and  show  a  state  of  things 
which  indicates  that  the  prisoners 
enjoy  a  large  amount  of  sympathy  and 
support  from  the  public,  the  Court  will 
not  be  influenced,  on  an  application  to 
admit  to  bail,  by  the  fact  that  the  pri- 
soners are  able  and  ready  to  procure 
bail. 

(Hates,  J.,  disseniienie).     Q.  B. 
The  Queen  v.  M'Cormick  4 1 1 

BANKRUPTCY. 
See  Wakramt  op  Attoehey. 

> 

BIGAMY. 

Indictment  for  bigamy. 

A.  was  married  to  M.  S.,  accord- 
ing to  the  rites  of  the  Established 
Church,  in  1858,  and  in  April  1865, 
during  the  lifetime  of  M.  S.,  he  was 
married  to  C.  B.,  in  a  Roman  Catholic 
church,  in  Dublin.  C.  B.  knew  A. 
six  months  previous  to  the  marriage, 
and  believed  him  to  be  a  Roman  Ca- 
tholic. He  told  C.  B.  that  he  was  a 
Roman  Catholic.  He  had  been  born 
and  reared  a  Protestant,  and  had  at- 
tended the  Protestant  service  on 
Christmas  morning  1865. 

The  jury  found  that  A.  was  a  pro- 
fessing Protestant  within  twelve 
months  previous  to  the  marriage,  and 


BOROUGH. 

that  he  had  held  himself  out  as  a 
Roman  Catholic  to  the  clergyman 
who  married  him,  and  had  told  the 
woman  he  was  a  Roman  Catholic; 
and  they  convicted  him  of  bigamy. 

jyc/rf_(M0NAHAN,    C.   J.,    PiGOT, 

C.  B.,  Eeooh,  and  O'Haoah,  J  J.,  dis- 
seniientibus),  that  the  conviction  was 
bad.  Cr.  Cas.  Resvd.  The  Queen  v. 
Fanning  289 

BILL  OF  COSTS. 
See  Solicitors  Act. 

BILL  OF  EXCEPTIONS. 
See  QuABE  Impedit. 

BILL  OF  EXCHANGE. 
See  Pleading,  6. 

BILLS  OF  EXCHANGE,  SUM- 
MARY PROCEDURE  ON. 

See  Pleading,  6. 

BOROUGH. 

The  special  Act  for  the  borough  of  B. 
enacts  that  the  limits  of  the  Act  shall 
be  the  borough  of  B.  for  the  time 
being ;  and  the  Act  is  to  be  put  in  force 
within  those  limits  subject  to  the  subse- 
quent provisions  of  the  Act.  Section 
276  enacts  that : — ''  It  shall  be  law- 
ful for  the  Council  from  time  to  time 
to  direct  and  declare  what  districts 
within  the  limits  of  this  Act  shall  be 
lighted  and  watched  under  the  autho- 
rity of  this  Act ;  and  in  like  manner 
from  time  to  time  to  declare  and  di- 
rect whether  any  and  what  districts 
shall  be  added  to  the  parts  already 
lighted  and  watched ;  and  the  districts 
so  appointed  to  be  lighted  and  watched 
as  aforesaid,  and  the  districts  from 
time  to  time  added  thereto,  shall  be 
considered  as  the  districts  to  be  lighted 
and  watched  by  the  Council  under  the 
authority  of  this  Act,  until  the  same 
shall  be  altered  by  the  Council ;  and 
the  owners  and  occupiers  of  any  mes- 
suages, houses,  shops,  buildings  or 
premises,    not  within  the  district  so 
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from  time  to  time  set  out  and  lighted 
and  watched,  shall  not  be  subject  or 
liable  to  payment  of  any  of  the  rates 
by  this  Act  directed  to  be  raised." 
The  Act  contained  sections  giving  ap- 
peal to  P.  S.  A  was  owner  of  certain 
premises  within  the  limits  of  the  bo- 
rough, in  a  district  "  directed  to  be 
lighted  and  watched/*  but  not  actually 
lighted  and  watched.  Having  been 
assessed  for  certain  rates,  A  did  not 
appeal,  and  now  sought  to  raise  the 
question  of  bis  liability  by  action  of 
replevin. 

Held  (Fitzgerald,  J.,  dissenti' 
ente)  that  A's  position  ousted  the  ju- 
risdiction of  the  Town  Council ;  and 
so  that  the  question  could  be  raised  by 
action. 

By  a  subsequent  special  Act  (16 
and  17  Vic,  c.  114)  it  was  provided 
that  the  owner  of  a  demesne  of  forty 
acres,  under  certain  circumstances, 
should  be  exempt. 

Held,  that  this  section  does  not  oust 
the  jurisdiction  of  the  Town  Council, 
but,  being  only  matter  of  exemption, 
should  be  raised  by  appeal,  and  not 
by  action  of  replevin.  Q.  B.  Murphy 
v.  Lyons  9 

BYE-LAW. 

A  bye-law  of  a  Railway  Company,  duly 
sanctioned  by  the  Board  of  Trade, 
declared  that  "  each  passenger  not 
producing  or  delivering  up  his  ticket, 
will  be  required  to  pay  the  fare  from 
the  place  whence  the  train  originally 
started ;  or,  in  default  of  payment 
thereof,  shall  forfeit  a  sum  not  ex- 
ceeding forty  shillings." 

Held  (PiooT,  C.  B.,  dissentiente), 
that,  although  this  specific  act  was 
not  mentioned  in  the  109th  section  of 
the  8  &  9  Vic.^  c.  20,  it  came  within 
the  scope  of  the  authority  given  by 
the  108th  section  of  that  Act  to  Bail- 
way  Companies  to  make  bye-laws 
'*for  regulating  the  travelling  upon 
the  railway ;"  and  that  the  arrest  of 
a  passenger  who  refused  to  show  or 
give  up  his  ticket  at  a  station,  and 


whose  name  and  residence  were  un- 
known, was  warranted  by  the  154th 
section  of  the  above  statute. 

An  act  which  may  result  in  an 
obstruction  to  the  officers  of  a  Rail- 
way Company  is  not  a  "  wilful  ob- 
struction," within  the  meaning  of  the 
3  &  4  Vic,  c.  97,  8.  16;  to  bring  it 
within  that  section,  the  act  must  have 
been  committed  with  a  direct  inten- 
tion and  tendency  to  obstruct. 

Per  PiooT,  C.  B. — The  power  of 
arrest,  for  the  purpose  of  bringing  the 
offender  before  a  Magistrate,  is  limited 
to  violations  of  the  8  &  9  Vic,  c.  20, 
the  bye-laws  contained  therein,  and 
of  the  special  Act  of  the  Company. 

When  passengers,  travelling  upon 
branch  lines  to  the  termini  of  the 
main  line,  have  to  await  the  arrival 
of  a  train  upon  the  main  line  to  reach 
their  destination,  the  terminus  of  the 
main  line  from  which  the  train  started 
is  ^*  the  place  from  which  the  train 
originally  started*^ 

A  passenger  took  a  ticket  from  a 
station  on  the  Cavan  branch  of  the 
Midland  Great  Western  Railway  to 
Dublin,  and  was  conveyed  from  the 
MuUingar  Junction  to  Dublin,  by  a 
train  which  had  been  specially  dis- 
patched from  Ballinasloe,  in  conse- 
quence of  the  train  from  Gal  way 
having  broken  down;  upon  his  re- 
fusal to  give  up  his  ticket  at  Dub- 
lin— 

Held,  that  his  fare  from  Ballinas- 
loe was  rightly  demanded,  notwith- 
standing that  the  tickets  on  the  Cavan 
line  had  been  inspected  at  the  station 
next  before  Mullingar.  £.  Barry 
v.  The  Midland  Great  Western  Rail- 
way Co.  103 

CARRIERS  BY  RAILWAY. 
See  Railway  Comfant,  1. 

CAUSE  OF  ACTION  ARISING 
WITHIN  THE  JURISDICTION. 

See  Practice,  5. 


824        CHANCERY,  &c. 

CHANCERY,  PROCEEDING  IN. 
See  QuARE  Impedit. 

CHATTEL  REAL. 

See  Mbrcaktile  Law  Amend- 
ment Act. 

CIVIL-BILL. 

A  having  sued  B  in  the  Civil-bill  Court, 
for  an  alleged  debt  of  £34,  a  settle- 
ment was  come  to,  whereby  it  was 
agreed  that  B  should  pay  to  A  £20  in 
cash,  and  should  secure  the  balance 
by  the  joint  and  several  promissory 
note  of  himself  and  C,  and  should 
also  pay  10s.  costs.  B,  in  consequence 
of  this  arrangement,  did  not  appear 
at  the  hearing  of  the  civil-bill,  and  A 
got  a  decree,  which  he  put  into  exe- 
cution. B  having  sued  A  for  breach 
of  the  express  contract — 

Heldy  upon  demurrer  to  the  special 
count,  that  the  action  properly  lay. 
C.  P.     Burhe  v.  O'Callaghan        42 

CIVIL-BILL  JURISDICTION. 
See  Trespass. 

CLAUSE  OF  SURRENDER. 
See  Lease. 

CONFESSION. 
See  Crown  Witness. 

COMMISSIONERS  OF  PUBLIC 

WORKS. 

See  Shannon  Navigation. 

COMMUNICATION, 
PRIVILEGED. 

See  Reports  ov  Public  Officers 

COMPENSATION. 
See  Railway  Company. 

COMPROMISE. 
See  Civil-bill. 


COSTS  OF  APPEAL. 

CONSIDERATION. 
See  Guarantee,  I. 

CONSTABULARY, 
SUB-INSPECTOR  OF. 

See  Pleading,  2. 

CONSTRUCTION. 
See  Guarantee,  2. 

CONTRACT,  BREACH  OF. 
See  Civil-bill. 

COPIES. 
See  Evidence. 

COSTS. 

See  Trespass. 

Action  for  assault  and  battery,  and 
obstruction  of  right  of  way,  against 
W.  and  J.; — W.  allowed  judgment 
to  go  by  default.  J.  paid  five  pounds 
into  Court  on  the  second  count,  and 
traversed  the  first;  and  issue  was 
taken  on  the  traverse ;  the  jury  found 
a  verdict  for  £1.  The  Taxing-officer 
allowed  plaintifi^'s  full  costs.  The 
Judge  gave  no  certificate. 

Held^  that  the  plaintiff  was  not 
entitled  to  costs.  E.   Walsh  v.  Walsh 

195 
COSTS.  BILL  OF. 

See  Solicitors  Act. 

COSTS  OF  APPEAL. 

A  consent  to  submit  a  case  to  the  Court 
of  Queen's  Bench  provided  that  if, 
"by  the  decision  of  the  Court,  &c, 
then  the  defendant  is  not  legally  enti- 
tled, and  judgment  is  to  be  entered 
for  the  said  relator  with  costs ;"  and, 
if  the  Court  were  of  a  contrary  opi- 
nion, **  judgment  is  to  be  entered  for 
the  said  defendant,  with  costs ;  and 
either  party  might  bring  error  upon 
the  judgment  of  the  Court  upon  this 
special  case."  The  Queen's  Bench  de- 
cided for  the  defendant ;  the  Exche- 
quer Chamber  for  the  relator.  No 
judgment  was  made  up. 

Heldy  that  the  relator  should  have 
costs  in  the  Court  of  Queen's  Bench, 


COSTS,  SECURITY  FOR. 

both  parties  to  abide  their  own  costs 
in  the  Exchequer  Chamber.  Ex.  Ch. 
The  Queen  v.  Crosthwaite  488 

COSTS,  SECURITY  FOB. 
See  Secubity  foe  Costs. 

CRIMINAL  INFORMATION. 
See  Libel. 

CROWN  WITNESS. 

A  constable  went  to  the  house  of  A,  to 
obtain  information  about  B,  and  was 
then  told  by  A  certain  facts  impli- 
cating A  in  a  treasonable  conspiracy. 
The  constable  left,  and  returned  next 
morning  and  asked  A  if  he  was  wil- 
ling to  come  down  and  repeat  his 
statement  to  the  superintendent  of 
police.  The  superintendent  asked  A 
to  go  before  a  Magistrate  and  make 
an  information  ''as  a  witness."  A 
consented,  made  an  information,  and 
afterwards  re-swore  it;  and  made  a 
further  information  in  the  presence 
of  B  and  others.  He  was  examined 
by  the  Magistrate  and  by  Counsel, 
and  received  no  caution  against  cri- 
minating himself.  Subsequently  he 
refused  to  give  evidence  on  the  trial 
of  B,  and  the  other  prisoners ;  he  was 
arrested  and  tried  for  treason-felony. 
His  own  informations  were  put  in 
evidence  against  him,  and  he  was 
convicted. 

Held  {dissentientibus  Mokahan, 
C.  J.,  and  Keogh,  J.,  dubitatUe 
Fitzgerald,  B.,  as  to  the  first  infor- 
mation) that  both  informations  were 
inadmissible,   and     that    accordingly 

the     conviction     was     erroneous. 

Cr.  Ap.     The  Queen  v.  Gillia      512 

DAMAGES. 

The  measure  of  damages  in  an  action 
upon  an  apprenticeship  deed,  for 
wrongful  dismissal,  is  the  loss  actualfy 
sustained  by  the  specific  breach  of 
covenant  complained  of  up  to  the 
time  of  action  brought ;  and  the  jury, 
in  such  an  action,  cannot,  therefore, 
take  into  consideration  the  possible 
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injury  the  plaintiff  may  have  sus- 
tained by  reason  of  his  wrongful 
dismissal,  as  such  damages  are  not 
damages  in  the  ordinary  course  of 
things  flowing  from  the  breach. 

Where  there  has  been  a  misdirec- 
tion at  the  trial,  the  Court  above  has 
no  discretion  to  refuse  to  set  aside  the 
verdict.     C.  P.    Parker  v.  Cathcart 

778 
DAMAGES  £5. 

See  Costs. 

DECREE. 
See  Civil-bill. 

DEFENCE. 
See  Pleading,  1,  2,  3,  4,  5. 

DEMURRER. 

See  Civil-bill. 

Pleading,  2,  6. 

DUBLIN  GAZETTE. 

Certain  Acts  of  Parliament  made  copies 
of  The  Dublin  Gazette,  •«  purporting 
to  be  printed  and  published  by  the 
Queen's  authority,"  conclusive  evi- 
dence in  certain  cases  under  those 
Acts.  On  the  trial  of  the  prisoner,  a 
copy  of  the  The  Dublin  Gazette  was 
given  in  evidence.  It  purported  to 
be  printed  and  published  at  The  Dub- 
lin Gazette  office.  No.  87  A.  street, 
by  A.  T.,  of,  &c.  It  also  contained, 
under  the  title,  the  words  "  Published 
by  authority." 

Held,  that  the  document  in  ques- 
tion was  not  evidence,  within  the 
Acts  of  Parliament,  and  the  conviction 
was  accordingly  erroneous.  Cr.  Cas. 
Resvd.    The  Queen  v.  Wallace    206 

EJECTMENT. 

See  Mercantile    Law    Amend- 
ment Act. 

ELECTION  OF  TOWN 
COMMISSIONERS. 

See   Towns   Imfbovembnt   (Ir.) 
Act,  1,  2. 


826  ENTRIES,  &c. 


GUARANTEE, 


ENTRIES  AGAINST  INTEREST. 
See  QuARE  Imfedit. 

ERROR. 
See  Practice,  3. 

ESCAPE. 
See  Arrest. 

ESTATE  FOR  LIFE  OR  IN  FEE. 
See  Will.  * 

EVIDENCE. 

See  Crown  Witness. 
Dublin  Gazette. 
Reports  of  Public  Officers 
Quare  Imfedit. 

Evidence. — A  witness  may  refresh  his 
memory  by  reference  to  entries  in  a 
book ;  which  entries  were  made  by 
another  person  under  witness's  direc- 
tions, from  documents  written  by 
witness  at  the  time  of  the  transac- 
tions, and  which  entries  were  regu- 
larly compared  by  witness  with  the 
original  memoranda.  Q.  B.  Lord 
Talbot  V.  Cusack  213 

EXCEPTIONS,  BILL  OF. 
See  Quare  Imfedit. 

EXCISE,  ACTION  AGAINST. 
See  Illicit  Whiskey. 

EXECUTION. 
See  Warrant  of  Attorney. 

EXECUTORY  DEVISE. 
See  Will. 

FALSE  IMPRISONMENT. 
See  Pleading,  1. 

FELONY. 
See  Bail. 

FL  FA. 

See  Mercantile   Law   Amend- 
ment Act. 


FISHERY  APPEAL. 

A,  owner  in  fee  of  the  shore  adjoining 
the  river  S.,  let  to  B,  by  yearly  tenancy, 
a  fixed  net,  erected  in  1815,  and  con- 
tinued down  to  present  time  in  the 
same  site. 

Held,  reversing  the  decision  of  the 
Commissioners  of  Fisheries,  that  the 
letting  to,  and  user  by  B,  did  not 
render  the  net  illegal  under  the  .5  &  6 
Fic,  c.  106,  s.  19.  Q.  B.  Vande- 
leur  V.  MaJcolfnson  569 


FRAUD. 
See  Husband  and  Wife,  1. 

FULL  COSTS. 
See  Assault  and  Battsrt. 

GENERAL  ISSUE. 
See  Pleading,  3. 

GOODS,  RETURN  OF. 
See  Trespass. 

GOODS  SOLD  AND  DELIVERED 
See  Pleading,  4. 

GREAT  OFFICERS  OF  STATR 
See  Quare  Imfedit. 

GROUNDS  OF  SUSPICION. 
See  Illicit  Whisket. 

GUARANTEE. 

L  A  guarantee  was  entered  into  in  the 
following  terms: — "B.  M.  &  Son, 
Gentlemen, — Considering  that  you 
have  employed  W.  F.  as  your  agent, 
I  hereby  agree,  and  bind  and  oblige, 
as  cautioner  for  the  whole  intromis- 
sions, actings  and  doings  of  the  said 
W.  F.,  as  your  agent ;  it  being  under- 
stood however  that  the  above  caa- 
tionary  obligation  is  not  to  exceed  the 
sum  of  £100  sterling. — ^I  am,  gentle- 


GUARANTEE. 
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men,  your  obedient  servant,   F.  H. 
W." 

In  an  action  bj  R.  M.  and  Son 
against  F.  H.  W.,  for  goods  supplied 
to  W.  F.,  as  their  agent,  since  the 
date  of  the  guarantee — 

Heldt  that  the  action  lay. 

Held  also,  that  the  terms  were  of 
themselves  sufficiently  intelligible. 

The  parties  to  whom  the  guaran- 
tee was  given  were  named  as  K.  M. 
and  Son.  In  the  plaint  the  plaintiffs 
were  described  as  W.  Y.,  C.  H.,  and 
J.  P.,  trading  as  R.  M.  &  Son. 

Held,  that  the  names  of  the  plain- 
tiffs sufficiently  appeared  on  the  face 
of  the  guarantee.  Q.  B.  Gorrie  v. 
Woodley  22 1 

2.  Action  against  sureties  of  one  A.  R., 
under  a  bond  which  recited  that  said 
A.  R.  had  been  taken  into  service  and 
employment  oF  the  B.  Banking  Co.,  as 
a  writing  clerk ;  said  bond  to  be  void 
if  said  A.  R.,  during  his  continuance 
in  the  service  and  employment  of  the 
Co.,  duly  discharged  the  said  service, 
and  *'  all  and  every  other  service  of 
said  Co.  wherein  he  is,  shall,  or  may 
be  employed  ;"  and  should,  whenever 
required,  account  for  all  moneys, 
notes,  bills,  bonds,  &c.,  which,  in  the 
said  service  or  employment,  should 
come  into  his  handg,  and  make  good 
the  balance  of  such  account ;  and 
should,  at  the  expiration  or  other  de- 
termination of  said  service  or  em- 
ployment, hand  over  all  moneys,  &c., 
and  keep  the  said  Co.  indemnified 
against  all  loss ;  said  A.  R.  to  remain 
in  the  employment  of  the  said  Co.  for 
three  years ;  subject  to  discharge  for 
misconduct.  After  said  three  years, 
said  sureties  to  have  power  to  with- 
draw, by  giving  three  months'  notice 
in  writing ;  said  A.  R.  to  have  like 
power  to  terminate  his  engagement. 

The  plaint  set  out  several  breaches 
by  A.  R. 

Defence — That,  after  three  years 
elapsed,  A.  R.  ceased  to  be  a  writing 


clerk,  and  was,  without  the  consent  of 
the  defendants,  appointed  cashier  of  a 
branch  bank  of  said  Banking  Co.,  and 
in  that  capacity  committed  the  alleged 
breaches. — Demurrer  thereto. 

Held — reversing  the  decision  of  the 
Queen's  Bench,  and  allowing  the  de- 
murrer— (MoNAHAN,  C.  J.,  and  Pi- 
OOT,  C.  B.,  dissentietUibus)^ — that  the 
recital  did  not  control  the  words  of 
the  condition,  and  that  the  defendants' 
liability  continued  while  A.  R.  was 
employed  in  the  service  of  the  Co., 
and  no  notice  of  withdrawal  was  given. 
£xch.  Cham.     Thompson  v.  Roberts 

490 

HALF  COSTS. 
See  Practice,  2. 

HUSBAND  AND  WIFE. 

1.  To  a  count  in  an  action  by  a  hus- 
band and  wife  upon  a  promissory  note 
passed  to  the  wife  dum  sola,  the  de- 
fendant pleaded  that  the  note  was 
passed  in  fraud  of  his  (defendant's) 
marriage,  and  therefore  void.  The 
plaintiffs  replied,  upon  equitable 
grounds,  that  the  plaintiff,  the  hus- 
band, had  married  before  the  note  be- 
came due,  upon  the  faith  that  it  would 
be  duly  paid,  and  without  notice  of 
the  fraud.  To  two  other  counts  upon 
accounts  stated  and  settled  before  and 
since  plaintiff's  intermarriage  respect- 
ively, the  defendant  pleaded  that  the 
accounts  therein  mentioned  were  stated 
concerning  the  promissory  note  in  the 
first  count  mentioned,  and  not  other- 
wise. 

Held,  on  cross  demurrers  to  the  re- 
plication, and  to  the  second  and  third 
defences,  thai 


1 — Where  a  document  is  referred 
to  in  a  plea,  the  Court  will  look  at  it, 
and  treat  it  as  incorporated  in  the 
plea. 

2-~The  fact  that  a  plea  purports  to 
be  pleaded  on  equitable  grounds  does 
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not  prevent  the  Court  from  treating  it 
as  a  legal  plea,  in  case  it  be  found  to 
amount  to  one. 

3— Tlie  note  was  void  ab  initio^ 
upon  grounds  of  public  policy,  and 
was  not  set  up  by  the  mere  fact  of  the 
marriage  of  the  payee  before  its  ma- 
turity. 

4 — The  rule  as  to  indorsement  for 
value  without  notice  is  confined  to 
cases  where  the  security  is  in  fact  in- 
dorsed for  value. 

5 — The  second  and  third  defences 
are  bad,  because  the  mere  reference  in 
them  to  the  promissory  note  in  the 
writ  of  summons  and  plaint  mentioned 
does  not  incorporate  the  allegations 
contained  in  the  first  defence. 

Semhle — If  the  first  defence  had 
been  unsustainable  at  Law^  the  equi- 
ties being  equal,  the  legal  right  to 
recover  upon  the  note  would  have 
turned  the  scale  in  favour  of  the  plain- 
tiffs. 

Semhle — An  equitable  replication, 
which  goes  to  show  that  the  right  to 
sue  is  only  an  equitable  one,  is  bad. 

Setnble — In  a  Court  of  Equity  the 
plaintiffs  would  fail,  because  the  equi-> 
ties  being  in  other  respects  equal,  the 
defendant's  equity  would  be  preferred, 
as  prior  in  point  of  time. — Rice  v. 
Rice  (2  Drew.  77-8). 

Qucere — Can  fraud  upon  a  mar- 
riage contract  be  pleaded  at  law  to  an 
action  upon  a  bond  ? 

Roberts  v.  Roberts  (3  P.  Wms.  65) 

discussed.     C.  P.     Lee  v.  Hayes  394 

• 
2.  Action  for  goods  sold  and  delivered. 

Traverse. — At  the  trial  it  appeared 
that  goods  had  been  supplied  to  de- 
fendant's wife,  and  payments  mttde 
by  her  on  account;  that  a  bill  had 
been  accepted  by  defendant's  wife,  and 
made  payable  at  plaintiff's  house,  in 
order  to  conceal  it  from  defendant ; 
that  the  goods  were  supplied  for  the 
consumption  of  defendant's  family, 
and  consumed  by  them  at  his  house, 


and  with  his  knowledge ;  that  he  bad 
never  known  of  the  dealings  with 
plaintifiT,  or  authorised  dealing  on  ac- 
count ;  that  he  bad  made  his  wife  a 
weekly  allowance  for  necessaries,  and 
had  always  paid  for  all  necessaries  in 
cash.  The  Judge  told  the  jury  that  a 
mere  private  arrangement  would  not 
be  sufficient  to  rebut  the  presumption 
of  the  wife's  agency.  Verdict  for  the 
plaintifiT. 

On  motion  for  a  new  trial,  on  the 
ground  of  verdict  being  against  evi- 
dence, and  misdirection — 

Held  (O'Brien,  J.,  dissentienie) — 
That  the  direction  was  right. 

On  the  question  of  evidence  the 
Court  was  equally  divided  ;  Lefbot, 
C.  J.,  and  F1TZQEBAI.D,  J.,  holding 
that  there  was  no  sufficient  evidence 
to  rebut  the  presumption.  C Brier 
and  Hates,  JJ.,  entertaining  a  con- 
trary opinion.  Q.  B.  Motion  v. 
Nolan  427 

ILLICIT  WHISKEY. 

The  17th  section  of  the  1  &  2  W.  4,  c. 
55,  does  not  justify  an  excise  officer 
in  forcibly  entering  and  searching  a 
house  where  illicit  whiskey  is  sus- 
pected to  be  concealed,  but  hns  refer- 
ence only  to  cases  where  whiskey  in 
the  process  of  manufacture,  or  the 
materials  or  appliances  of  the  process 
are  supposed  to  be  concealed. 

The  search-warrant  issued  nnder 
the  authority  of  this  section  should  be 
directed  to  the  officer  who  has  made 
the  information. 

A  constable  who,  without  malice, 
aids  or  assists  in  such  forcible  entry  is 
entitled  to  a  month's  notice  of  action. 

Since  the  passing  of  the  Common 
Law  Procedure  Act  1853,  actions 
against  the  Excise  are  transitory, 
though  the  statute  localising  the  venue 
is  not  expressly  referred  to  in  it. 

Qtuere — Should  the  plea  of  justifi- 
cation set  out  the  grounds  of  suspicion 


INFRINGEMENT,  &c. 

which  lead  to  the  making  of  the  in- 
formation upon  which  the  warrant 
had  been  issued?  C.  P.  Tute  v. 
Mathew  641 

INFRINGEMENT  OF  PATENT. 
See  Practice,  6. 

INTEREST,  ENTRIES  AGAINST. 
See  Quake  Imfedit, 

INTERROGATORIES- 
See  Practice,  6. 

INTERRUPTION  TO  NAVIGA- 
TION. 

See  Shannon  Navigation. 

JUDGMENT. 
See  Warrant  of  Attorney. 

JUDICIAL  NOTICE. 
See  Qdare  Imfedit. 

JURISDICTION. 

See  BoROUOH. 
Tresfass. 

JUSTICE  OF  THE  PEACE, 
ACTION  AGAINST. 

See  Pleading,  1. 

Warrant  of  Committal. 

JUSTIFICATION. 
See  Tresfass. 

LEASE. 

A  lease  contained  a  proviso  that  it  should 
be  lawful  for  the  lessee  to  surrender 
the  premises  to  the  lessor,  **  first  giv- 
ing unto  the  lessor,  &c.,  &c.,  six 
months'  previous  notice  in  writing  of 
such  intention  to  surrender,  paying  off 
all  rent  and  arrears  of  rent  that  shall 
or  may  be  due,  including  the  day  of 
such  surrender  taking  effect,  and  per- 


LIBEL. 
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forming  all  covenants,"  &c.,  <&c.  No- 
tice of  surrender  for  the  25  th  of  March 
1863  was  served  by  the  lessee  upon 
the  lessor ;  but  the  rent  then  due  was 
not  paid  for  some  months  afterwards. 

Held^  that  no  surrender  took  place 
under  the  proviso  in  the  lease ;  that 
no  new  tenancy  was  created ;  and 
that,  under  the  facts  in  the  case,  a 
surrender  could  have  taken  place,  or 
a  new  tenancy  have  been  created,  only 
by  deed.     E.      M'Grath  v.  Shannon 

128 

LIBEL. 

See  Reports  of  Public  Officers. 

R.  wrote  a  notice  to  L.,  Mayor  of  B., 
and  certain  members  of  the  Town- 
council,  saying  that,  in  a  certain 
event,  he  would  use  said  letter  to 
charge  them  with  the  felony  of  man- 
slaughter; "and  take  further  notice 
that,  as  regards  those  whom,  with  the 
Mayor,  I  intend  to  have  returned  for 
trial  at  the  next  Assizes,  for  the  con- 
spiracy alleged  to  have  been  carried 
out  on  the  13th  of  December  last,  I 
will,  if  they  again  conspire  illegally  to 
exclude  the  said  burgesses,  &c.,  use 
this  notice  to  charge  the  said  persons 
accused  as  conspirators,  with  the 
felony  of  murder."'  R.,  being  con- 
victed on  a  criminal  information  moved 
in  arrest  of  judgment. 

ffeld^  that  this  letter  disclosed  a 
good  ground  for  a  criminal  informa- 
tion. 

Held  further  (by  Lefrot,  C.  J., 
and  Hayes,  J.),  that  slanderous  words 
spoken  of  and  to  a  Mayor,  in  the  dis- 
charge of  his  office  as  Mayor,  and  of 
him  in  the  execution  of  his  office,  the 
said  Mayor  being  also  a  Magistrate 
in  virtue  of  his  office,  are  the  subject 
of  a  criminal  information. 

Held  (by  O'Brien  and  Fitzge- 
rald, JJ*))  that  such  words  are  not 
the  subject  of  an  indictment,  nor,  con- 
sequently, of  a  criminal  information. 
Q.  B.     The  Queen  v.  Rea  584 

105  L 


830        LIMITATIONS,  &c. 

LIMITATIONS,  STATUTE  OF. 
See  Illicit  Whiskey. 

LORD  LIEUTENANT,  ACTION 
AGAINST. 

No  action  is  maintainable  against  a 
Lord  Lieutenant  of  Ireland  in  an  Irish 
Court,  during  his  continuance  in  office, 
for  any  act  done  by  him  qua  Lord 
Lieutenant;  and  where  such  an  ac- 
tion has*been  brought,  the  Court  will, 
on  motion,  direct  that  the  writ  of  sum- 
mons and  plaint  be  taken  off  the  file, 
without  putting  the  Lord  Lieutenant 
to  his  plea. 

The  question  whether  the  act  com- 
plained of  was  or  was  not  done  by  the 
defendant  in  his  capacity  of  Lord 
Lieutenant  is  not  a  proper  one  to  be 
submitted  to  a  jury.  C.  P.  Lvby  v. 
Wodehouse  6 1 8 

MANDAMUS. 
See  Railway  Coup  any,  2. 

MARRIAGE    BY    A    ROMAN 
CATHOLIC  PRIEST. 

See  Bigamy. 

MARSHAL. 

See  Abbest. 

Pleading,  3. 

MAYOR. 
See  Libel. 

MERCANTILE  LAW  AMEND- 
MENT  ACT. 

Mercantile  Law  Amendment  Act — 
Chattel  real. — F  issued  a  writ  ofJi.fa. 
against  the  defendant,  and  lodged  it 
with  the  Sheriff  on  the  3rd  of  August. 
Warrant  to  seize  under  ^rit  delivered 
to  bailiff,  but  no  seizure  proved.  On 
the  6th  of  August  defendant  assigned 
his  interest  in  a  term  of  years  to  W. 
and  Co.,  who  had  no  notice  of  the 
writ.  On  the  12th  of  August  the 
Sheriff  sold  the  term  to  plaintiffs,  and 
executed  a  deed  of  assignment  on  the 
4th  of  September. 


PLEADING. 

Held^  that  plaintiffs  were  not  en- 
titled to  recover  in  ejectment.  Q.  B. 
0*Brien  v.  Murray  46 

MISDIRECTION. 
See  Damages. 

MUTINY  ACT. 
See  Pleading,  3. 

NAME  OF  FIRM. 
See  Guarantee,  1. 

NEW  TENANCY. 
See  Lease, 

NOTICE. 
See  Summary  Jurisdiction  Act. 

NOTICE,  JUDICIAL. 
See  Qua  RE  Impedit. 

NOTICE  OF  ACTION. 
See  Illicit  Whiskey. 

NOTICE  TO  APPOINT  ARBI- 
TRATOR  UNDER  19  &  20  Vic, 
c.  118,  s.  16. 

See  Practice,  4. 

PARTY  EMBLEM. 
See  Pleading,  2. 

PATENT,    INFRINGEMENT   OF. 
See  Practice,  6. 

PAYMENT  INTO  COURT. 
See  Practice,  2. 

PLEADING. 

See  Guarantee,  2. 
Illicit  Whiskby. 

1.  Where,  in  an  action  against  a  Justice 
of  the  Peace,  for  assault  and  false 
imprisonment,  the  defendant  com- 
plained that  he  did  the  act  complained 
of  in  the  execution  of  his  duty  as  such 


PLAIST. 

Justice  of  the  Peace,  and  with  respect 
to  matters  within  his  jurisdiction  as 
such  Justice — 

Heldy  that  the  defence  was  embar- 
rassing, for  not  setting  forth  facts  to 
show  the  grounds  of  the  alleged  juris- 
diction.    C.  P.     Danahoe  v.  Keogh 

39 

2.  Action  for  assault.     The  defendant 
pleaded  that  he  was  a  Sub-inspector 
of  Constabulary ;  that  plaintiff  went 
through  the  street  wearing  a  party 
emblem,    the   wearing   whereof  was 
calculated    and    tended    to    provoke 
animosity ;  that    a   crowd    followed, 
threatening  her,  and  on  the  refusal 
of  the   plaintiff  to  remove   the  said 
emblem,  the  defendant,  *'  as  such  Sub- 
inspector,  in  order  to  preserve    the 
public  peace,  which  was  likely  to  be 
broken   In  consequence  of  the   said 
conduct  of  the  plaintiff,  and  to  pro- 
tect the  plaintiff  from  the  said  threat- 
ened violence,  and  which  violence  the 
said  several  persons  who  were  pro- 
voked by  the  conduct  of  the  plaintiff, 
in  consequence  of  the  said  conduct, 
were  likely  to  inflict  on  the  plaintiff, 
and   in  order   to  restore   order    and 
tranquillity  in  said  town,  then  gently 
and  quietly,  and  necessarily  and  una- 
voidably removed  said  emblem  from 
the  plaintiff,'*  &c.     Demurrer  thereto. 

Held  (dubitante  Fitzgerald,  J.), 
overruling  demurrer,  that  the  defence 
was  good.  Q.  B.  Humphries  v.  Ctm- 
nar  1 

3.  Plea  to  an  action  for  false  imprison- 
ment, that  the  action  is  brought 
against  defendant  solely  for  acts  done 
by  him  as  Governor  or  Provost- Mar- 
shal of  the  military  prison  of  A,  duly 
constituted,  &c.,  under  the  Acts  for 
the  time  being  in  force  for  punishing 
mutiny,  &c.,  and  in  relation  to  the 
custody  and  imprisonment  of  the 
plaintiff  as  a  military  offender,  with 
and  by  the  defendant  as  such  Gover- 
nor and  Provost-Marshal ;  and  he 
further  says  that  he  is  not    guilty. 

Held,  that  the  plea  should  be 
amended  by  striking  out  the  induce- 
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ment,  and  saying  ''That  defendant 
pleads  not  guilty  under  and  by  virtue 
of  the  Mutiny  Act  and  the  several 
Acts  incorporated  therewith."  E. 
Murphy  V.  Fielding  375 

4.  Plea  to  the  ordinary  count  for  goods 
sold  and  delivered,  "  That  no  money 
was  owing  from  the  defendant  to  the 
plaintiff  for  goods  sold  and  delivered 
by  the  plaintiff  to  the  defendant  as 
alleged,'*  is  bad.  E.  Kennedfy  v. 
Kelfy  391 

5.  To  a  summons  and  plaint  in  eject- 
ment for  non-payment  of  rent,  against 
A,  alleging  that  A  "holds,  &c.,  as 
tenant  to  the  plaintiff,**  it  is  a  good 
defence,  that  '*A  does  not  hold  the 
premises  in  plaint  mentioned  as  te- 
nant to  the  plaintiffs,  as  alleged."  E. 
Keene  v.  M^Blaine  654 

6.  It  is  not  necessary,  in  an  acti9Q 
against  the  drawer  of  a  bill,  for  non- 
acceptance,  to  aver  the  delivery  of 
the  bill  to  the  plaintiff.  In  an  action 
for  the  non-acceptance  of  a  foreign 
bill,  where  the  bills  have  been  drawn 
in  sets  of  three,  it  is  not  necessary 
to  aver  either  the  non-acceptance  or 
non-payment  of  the  second  and  third 
bills. 

It  is  no  ground  of  demurrer  to  an 
action  under  the  Summary  Procedure 
on  Bills  of  Exchange  (Ireland)  Act 
1861,  that  the  plaint  does  not  aver 
that  the  cause  of  action  arose  within 
six  months  before  action  brought. 
C.  P.    Devereux  ▼.  Morrissey     785 

PLEADING   SEVERAL  COUNTS, 
COSTS  OF. 

See  Practice,  2. 

POPULAR  SYMPATHY  WITH 
ACCUSED. 

See  Bail. 

POSSIBLE  INJURY, 
See  Damages. 

POSTPONEMENT  OF  TRIAL. 
The  Court  will,  under  special  circum- 
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stances,  postpone  a  trial  from  one 
After-sittings  to  another,  where  it 
appears,  from  the  affidavit  of  defend- 
ant's attorney,  that  there  is  a  reason- 
able prospect  of  defendant's  being 
enabled  by  the  delay  to  procure  mate- 
rial witnesses ;  though  the  affidavit 
does  not  specify  the  witnesses,  nor 
the  particular  facts  they  are  expected 
to  prove.     E.     Murphy  v.  Fielding 
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Lord 


See  Action    against    a 
Lieutenant. 
Postponement  op  Trial. 

1.  Plain tiflp  served  a  plaint  on  the  23rd 
of  October,  and  filed  it  on  the  9th  of 
November,  but  gave  no  notice  of 
filing  to  defendant.  On  the  9th,  de- 
fendant served  notice  to  amend  plaint. 
On  the  11th,  plaintiff  served  cross- 
notice  consenting  to  amend;  and  on 
the  13th,  Court  made  an  order,  on 
consent,  staying  proceedings  until 
certain  amendments  made  and  certain 
costs  paid.  No  amendments  made, 
and  no  costs  paid.  On  the  12th  of 
May  1866,  plaintiff  issued  another 
writ  for  the  same  causes  of  action. 

Held^  these  facts  sustained  a  plea 
of  another  action  pending.  E.  Do- 
ran  V.  Chancellor  140 

2.  Plaint  contained  two  counts  in  con- 
tract for  non-delivery  of  goods ;  also 
counts  for  trover  and  for  detinue. 
Defendant  traversed  contracts  alleged 
in  the  two  first  counts,  and  paid  £14. 
2s.  6d.  into  Court  on  the  other  two. 
Issues  were  taken  on  the  two  first 
counts,  &nd  as  to  the  sufficiency  of 
money  paid  into  Court.  Verdict  for 
plaintiff  upon  one  of  the  counts  in 
-contract,  with  £14.  5s.  damages,  but 
for  defendant  on  the  other  counts. 
The  Taxing-master  allowed  only  half 
plaintiff's  costs. 

Beld  {by  Lefrot,  C.  J.,  and  Fitz- 
gerald, J.),  affirming  the  Master's 
decision,  that  the  plaintiff  had  reco- 
vered less  than  £20  in  an  action  of 
contract. 


PRACTICE. 

ffeU  (by  O'Brien  and  Hates,  J  J.) 
that  all  the  counts  should  be  consi- 
dered as  one  aciion,  and  therefore 
that  defendant  was  entitled  to  full 
costs.  Q.  B.  Detfine  v.  The  London 
and  North  Western  Railway  Com- 
pany 174 

3.  In  error  in  fact  by  defendants,  the 
memorandum  of  error  directed  by  the 
179th  section  of  the  Common  Law 
Procedure  Act  1853  to  be  lodged 
with  the  Master  of  the  Court,  need 
not  be  signed  by  all  the  defendants 
in  the  cause :  it  is  sufficient  if  it  be 
signed  by  those  of  the  defendants  who 
allege  error,  or  their  attorney.  Where 
there  are  several  defendants,  the  179th 
section  still  necessitates  the  proceeding 
by  summons  and  severance  in  error  in 
fact,  after  the  lodgment  of  the  me- 
morandum of  error.  Tkerefore,  an 
assignment  of  error  by  two  out  of 
fourteen  defendants,  without  having 
given  to  all  the  defendants  by  sum- 
mons and  severance  the  option  of 
joining  or  not,  is  null  and  void.  An 
assignment  of  error  by  two  defend- 
ants, when  only  one  signed  the 
memorandum  of  error,  is  void.  £rror 
in  fact  lies  for  the  appearance  of  an 
infant  by  attorney. 

Semble — ^Whether  the  175th  sec- 
tion, which  purports  to  abolish  sum- 
mons and  severance  in  error  in  law, 
applies  to  error  in  fact  or  not,  the 
record  must,  in  some  way,  by  sug- 
gestion or  otherwise,  show  that  the 
other  defendants  declined  to  join  in 
the  assignment  of  error,  or  had  an 
opportunity  of  electing  to  do  so.  E. 
Greene  v.  Leclerc  357 

4.  After  the  service  of  the  notice  given 
by  the  19  &  20  Ftc,  c.  113,  8.>16, 
requiring  the  opposite  party  to  ap- 
point a  new  arbitrator  as  a  condition 
precedent  to  the  appointment  of  a  «o^ 
arbitrator,  seven  clear  days  must 
elapse,  upon  any  of  which  the  oppo- 
site party  might  appoint  an  arbitrator; 
and,  therefore,  the  time  that  inter- 
vened between  the  expiration  of  a 
reference  and  the  subsequent  enlarge- 
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ment  of  the  time  for  making  the 
award  bj  order  of  a  Judge,  cannot 
be  counted  in  the  seven  days. 

Quare — Whether  the  refusal  of  an 
arbitrator,  after  having  heard  a  por- 
tion of  the  case,  to  act  any  further  in 
the  matter,  constitutes  such  a  "dis- 
agreement," within  the  meaning  of 
the  Common  Law  Procedure  Act 
1866,  as  would  authorise  the  inter- 
position of  an  umpire  ?  C.  P.  Healy 
y.  Healy  649 

h.  Where  a  sum  of  money  was  paid  by 
the  plaintiff  for  the  purchase  of  a 
floating  cargo,  upon  an  agreement, 
that  in  case  the  cargo  should,  upon 
its  arrival  at  the  port  of  discharge, 
be  found  to  contain  any  damaged 
grain,  such  grain  should  be  upon  sel- 
ler's account,  and  the  value  thereof 
returned : 

Held^  in  an  action  brought  upon 
this  agreement,  that  such  a  failure  of 
consideration  happening  to  occur  at 
an  Irish  port,  is  a  sufficient  portion  of 
the  cause  of  action  to  attract  the 
jurisdiction  of  the  Irish  Courts,  and 
enable  them  to  substitute  service  upon 
an  agent  in  Ireland. 

Adams  v.  Gerapolo  (5  Ir.  Jur., 
N.  S.,  217)  discussed.  C.  P.  Adams 
▼.  Mavro  and  others  686 

<6.  Common  Law  Procedure  Act  1856, 
ss.  56-7-  Form  and  extent  of  inter- 
rogatories which  may  be  exhibited  to 
a  defendant  in  an  action  for  the  in- 
fringement of  letters  patent,  before 
plea  pleaded.  Such  motions  need 
not,  in  this  Court,  be  upon  notice. 
C.  P.    Thomas  v.  Tillie  Sf  Henderson 
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PRELIMINARY  NOTICE. 
See  Security  fob  Costs. 

PRIVATE  ARRANGEMENT. 
See  Husband  and  Wife,  2. 

PRIVILEGED  COMMUNICATION 
See  Reports  of  Public  Officers. 


QUARE  IMPEDIT.       883 

PROCEEDING  IN  CHANCERY. 
See  Quake  Impedit. 

PROCEDURE  ACT. 
See  Practice,  3,  4,  6. 

PROCLAMATION, 
See  Dublin  Gazette. 

PROFESSING  PROTESTANT. 
See  BioAMT. 

PROMISSORY  NOTE. 
See  Husband  and  Wife,  1. 

PUBLIC  ROAD. 
See  Summary  Jurisdiction  Act. 

PUBLIC  WORKS, 
COMMISSIONERS  OF. 

See  Shannon  Navigation. 

QUARE  IMPEDIT. 

1.  The  Court  may  take  judicial  notice 
of  the  persons  who  filled  the  great 
Offices  of  State  so  long  ago  as  1803. 

2.  The  fact  that  the  balance  on  foot 
of  a  debtor  and  creditor  account  is 
struck  in  favour  of  the  party  having 
made  the  entry  and  since  deceased, 
does  not  prevent  the  entries  in  the 
account  from  being  admissible  in  evi- 
dence as  entries  against  interest. 

3.  Entries  of  a  debtor  and  creditor 
account,  in  the  books  of  a  deceased 
attorney,  are  not  to  be  admitted  as 
evidence,  merely  because  there  are 
items  on  the  other  side  of  the  account 
that  are  admitted. 

4.  The  facts  of  tlie  present  case 
bring  it  within  the  rule  in  Doe  d. 
Kinglahe  v.  JBeviss  (7  C.  B.  456),  and 
not  within  the  rule  in  Higham  v. 
Bidgeway  (I'EttAi.  109)* — Christian, 
J.,  dubitante, 

5.  The  Court  cannot,  go  behind  the 
bill  of  exceptions  on  the  record  to 


884     RAILWAY  COMPANY. 

ascertain  what  the  objections  made  at 
the  trial  really  were. 

6.  The  aflSdavit  of  a  deceased  soli- 
citor, made  and  filed  in  the  course  of  a 
Chancery  suit,  may  be  admitted  in 
evidence  in  conjunction  with  an  order 
of  the  Court  made  upon  a  motion  in 
.the  suit  shortly  afterwards,  although 
it  does  not  appear  on  the  face  of  the 
order  that  the  affidavit  was  used  upon 
the  motion.  C.  P.  Whaley  v.  Car- 
lisle  792 

RAILWAY  COMPANY. 
See  Byb-law. 

1.  The  delivery  or  risk  note  of  a  Rail- 
way Company,  whose  station-masters 
were  empowered  to  book  cattle  through 
from  stations  in  Ireland  to  market 
towns  in  England,  contained  a  notice 
that  **  The  Company  will  in  no  case 
be  responsible  for  any  damage  done  to 
live  stock  arising  from  over-crowding 
any  waggon,  or  for  the  delivery  of 
cattle  or  live  stock  at  any  particular 
time,  or  for  any  particular  market." 

Held,  that  such  stipulation  did  not 
qualify  the  implied  contract  to  deliver 
within  a  reasonable  time,  but  only 
prevented  the  question  of  reasonable 
time  from  being  affected  by  the  ex- 
press wish  of  the  consignor  to  have 
his  cattle  delivered  at  a  particular 
time,  or  for  a  particular  market. 

The  sailing  bills  of  a  Steam  Packet 
Company,  whose  vessels  formed  a  link 
in  a  through-booking  system,  con- 
tained a  condition  as  follows : — "  Cat- 
tle to  be  forwarded  by  this  route  are 
received,  subject  to  this  express  sti- 
pulation, that  if  it  shall  be  found,  on 
the  arrival  of  the  cattle  in  Dublin, 
that  there  is  not  room  for  the  convey- 
ance of  the  cattle  by  the  next  ordi- 
nary vessel  of  the  London  and  North 
Western  Railway  Company  proceed- 
ing to  Holyhead,  the  Company  shall 
not  be  bound  to  forward  the  cattle 
until  the  sailing  of  the  ordinary  vessel 
next  following  that  of  the  vessel  in 
which  there  shall  not  be  room  for  the 


REPORTS  OF,  &5. 

cattle.*'  Part  of  a  contract  to  carry 
cattle  was  in  writing,  viz.,  the  above 
sailing  bill,  part  by  parol. 

Heldy  that  it  was  a  question  for  the 
jury  whether,  upon  the  evidence,  the 
contract  between  the  parties  had  been 
made  subject  to  the  above  stipulation 
or  not.  K.  Mathews  v.  The  Dublin 
and  Drogheda  Railway  Co.  87 

2.  M.*s  lands  were  injuriously  affected 
by  a  Railway  Co.,  and  A  applied  ver- 
bally to  arbitrator  sitting  at  N.  to 
assess  compensation.  Arbitrator  re- 
fused compensation,  on  the  ground 
that  none  of  M/s  lands  were  taken. 
On  an  application  for  a  mandamus. 
Counsel  urged  that  tliough  the  ground 
of  refusal  was  erroneous,  yet  that  the 
mandamus  ought  not  to  go,  as  there 
was  no  written  claim  for  compensa- 
tion, as  directed  by  statute. 

Held  {disseniienie  O'Bribn,  J.), 
that  the  arbitra]x>r  was  not  precluded 
from  raising  this  objection  now. 

Held  also,  that  the  objection  was 
decisive  against  M.'s  right  to  a  maii- 
damus.  Q.  B.  The^  Queen  v.  Fish- 
bourne  I 48 

REPORTS  OF  PUBLIC  OFFICERS. 

Reports  made  in  discharge  of  the  duties 
of  their  respective  offices,  by  Govern- 
ment officials,  to  the  Crown,  or  its  re- 
presentatives, are  state  documents,  and 
their  production  in  Court  cannot  be  en- 
forced. A  report  made  by  an  Inspec- 
tor-General of  Prisons,  Ireland,  under 
the  59ih  section  of  the  7  G.  4,  c.  74, 
to  the  Lord  Lieutenant,  is  a  state 
document,  and  privileged,  as  its  pro- 
duction would  be  injurious  to  the 
public  interest. 

Therefore,  in  an  action  of  libel, 
brought  by  an  officer  of  the  Marshal- 
sea  of  the  Four-courts,  upon  his  dis- 
missal, against  the  Inspector-Greneral, 
who  had  held  an  investigation  into 
the  discipline  of  that  prison,  and  had 
made  a  report  thereon  to  the  Lord 
Lieutenant,  the  inspection  and  pro- 
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RETURN  OF  GOODS. 

duction  of  the  report,  under  the  64th 
section  of  the  Common  Law  Procedure 
Act  1853  and  the  55th  section  of  the 
Common  Law  Frocedure  Act  1856, 
was  refused.  At  the  trial  of  the  action 
the  plaintiff  was  non-suited,  and  the 
cause  shown  against  the  conditional 
order  for  a  new  trial  was  allowed.  E. 
M^Elveney  v.  Connellan  55 

RETURN  OF  GOODS. 
See  Tbesfass. 

RIGHT  OF  WOMEN  TO  VOTE. 
See  Towns  Impeovememt  Act,  2. 

ROAD,  PUBLIC. 
See  SuMMART  Jurisdiction  Act. 

ROMAN  CATHOLIC  PRIEST, 
MARRIAGE  BY  A. 

See  Bigamy. 

SEARCH  WARRANT. 
See  Illicit  Whiskey. 

SECURITY  FOR  COSTS. 

The  preliminary  notice  for  security  for 
costs,  under  the  52nd  General  Order 
1854,  must  be  served  at  least  twenty- 
four  hours  before  the  service  of  the 
notice  of  motion,  and  no  order  will  be 
made  for  security  for  costs  if  this  has 
not  been  done.     E.     Jack  v.  Noble 
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SERVICE,  SUBSTITUTION  OF. 
See  Practice,  5. 

SETTING  ASIDE  VERDICT. 
See  Damages. 

SEVEN-DAY  NOTICE  TO  AP- 
POINT ARBITRATOR. 

See  Practice,  4. 

SHANNON   NAVIGATION. 

The  S.  Navigation  Act,  2  &  3  Vic.,  c. 
61,  s.  58,  imposes  a  penalty  on  any 
person  who  should  throw  or  deposit  in 
the  river  S.  any  ballast,  gravel,  or 


SOLICITORS  ACT. 
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other  matter  or  thing,  so  as  to  inter- 
rupt or  obstruct  the  free  passage  of 
water  through  the  same,  or  the  navi- 
gation thereof. 

Held, — that  C,  having  placed  nets 
attached  to  movable  frames  in  the  S. 
for  catching  eels,  was  not  liable  to 
conviction  under  this  section. 

The  same  Act,  sec.  38,  imposes  a 
penalty  on  making,  &c.,  any  weir, 
dam,  watercourse,  or  other  matter  or 
thing  in  the  river  S.,  or  any  weir  di- 
verting the  waters  of  the  S.,  or  intro- 
ducing into  it  other  waters,  &c.,  which, 
in  the  opinion  of  the  Commissioners 
of  Public  ^or^9,  may  prove  injurious 
to  the  navigation  thereof,  or  to  the 
drainage,  &c. 

Held  (Hayes,  J.,  dissentiente) — 
That  in  order  to  enable  Justices  to 
convict  under  this  section,  the  Com- 
missioners should  first  determine  the 
act  complained  of  was  productive  of 
such  injury.  Q.  B.  Hornsby  v.  Con- 
sidine  660 

• 

SLANDER. 
See  Libel. 

SOLE  ARBITRATOR. 
See  Pbacticb,  4. 

SOLICITORS  ACT. 

A  bill  of  costs,  in  order  to  comply  with 
the  statute  12  &  13  Vic,  c.  63,  s.  2, 
must  clearly  point  out  on  the  face  of 
it,  or  by  some  writing  connected  with 
it,  the  party  or  parties  to  be  charged. 

K.,  an  attorney,  was  jointly  retained 
by  R.,  W.,  and  C.,  to  conduct  certain 
proceedings  in  Chancery  and  in  the 
Landed  Estates  Court,  and  delivered 
two  bills  of  costs  to  R.  One,  a  bill  of 
Chancery  costs,  was  entitled  in  the 
margin  in  the  causes  and  matters,  and 
and  endorsed  *'  Miscellaneous  costs  of 
R.,  and  directed  to  R.  The  other,  of 
Landed  Estates  Court  costs,  was  en- 
titled in  the  matters,  and  headed 
••  Costs  of  R.,  W.,  and  C,"  and  en- 
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SPECIAL  ACT. 


TOWN  COUNCIL. 


dorsed  '*  Costs  between  solicitor  and 
client,"  and  directed  to  R.  There 
were  some  items  in  the  bill  of  Chan- 
cery costs  with  which  K.  alone  was 
chargeable. 

Held,  that  the  bill  of  Chancery 
costs  was  insufRcient  to  charge  W. 
and  C.     E.     Kieman  v.  Brereton 

203 

SPECIAL  ACT. 
See  Borough. 

STATE,  ACTS  OF. 
See  Lord    Lieutenant,  Action 

AGAINST. 

STATE,  GREAT  OFFICERS  OF. 
See  QuARB  Imfedit. 

STATUTE  OF  LIMITATIONS. 
See  Illicit  Whiskey. 

STATUTES  QUOTED. 
8  &  9  Vic,  c.  20,  8.  108. 

SUB-INSPECTOR  OF  CON- 
STABULARY. 

See  Flsadinq,  2. 

SUBSTITUTION  OF  SERVICE. 
See  Practice,  5. 

SUMMARY  JURISDICTION  ACT. 

The  summary  Jurisdiction  Act  forbids 
the  erection  of  any  house,  or  part  of  a 
bouse,  within  thirty  feet  of  the  centre 
of  any  public  road,  with  certain  ex- 
ceptions. It  also  enables  the  county 
surveyor,  on  giving  ten  days'  notice, 
to  summon  the  offending  party  before 
the  Petty  Sessions. 

A  had  an  old  wall,  erected  before 
the  passing  of  the  Act,  within  thirty 
feet  of  the  centre  of  a  public  road ;  he 
subsequently  raised  it,  and  made  it 
part  of  a  cow-shed.      Some  corres- 


pondence passed  between  the  eoonty 
surveyor  and  A.  No  formal  notice 
was  given ;  and  he  was  summoned 
and  fined ;  the  summons  not  negativ- 
ing the  exceptions. 

Held,  that  notice  was  only  required 
where  the  county  surveyor  sought  to 
do  the  necessary  work  at  the  cost  ef 
the  offending  party. 

Held  also,  that,  though  the  sum- 
mons was  defective,  the  Court,  in  the 
exercise  of  its  discretion,  would  not 
grant  a  writ  of  certiorari,  Q.  B.  The 
Queen  v.  Justices  of  Tipperary    564 

SUMMARY  PROCEDURE  ON 
BILLS  OF  EXCHANGE  (IRE- 
LAND) ACT,  1861. 

See  Plbadino,  6* 

SUMMONS. 
See  SuMMABT  Jurisdiction  Act. 

SURETY. 

See  GUABANTEB,  1. 

TAKING   PROCEEDINGS    OFF 
THE  FILE. 

See  Lord  LiEUTENAifT. 

TAXATION  OF  COSTS. 

See  Assault  and  Battery. 
Practice,  2. 

TENANCY  AT  WILL. 
See  FisHERT  Appeal. 

TENANCY,  NEW. 
See  Lease. 

TOWN  COMMISSIONER,  ELEC- 
TION OF. 

See  TowKS  Improvement  Act,  2. 

TOWN  COUNCIL. 
jS^  Borouoh. 
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TOWNS  IMPROVEMENT  ACT. 

1.  Towns  Improvement  (Ir.)  Act  1854, 
section  22,  defines  the  qualifications  of 
voters  at  the  election  of  Town  Com- 
missioners, **  Every  person  of  full  age 
who  is  the  immediate  lessor;''  also 
'*  Every  person  of  full  age  who  shall 
have  occupied  as  tenant  or  owner,  or 
joint  occupier,  or  shall  have  been  the 
immediate  lessor  of  any  lands,"  &c. 

JBeldt  that  women  of  full  age  were 
admissible  to  vote  under  this  section. 

QtuBre^  whether  women  were  eli- 
^ble  as  Town  Commissioners  ?  Q.  B. 
The  Queen  v.  Crosthwaite  157 

2.  Towns  Improvement  (Ireland)  Act 
1854.  Section  22  defines  the  quali- 
fications of  voters  at  the  election  of 
Town  Commissioners ; — "  Every  per- 
son of  full  age  who  is  the  immediate 
lessor,"  &c.,  abo  "  Every  person  of 
full  age  who  shall  have  occupied  as 
teifant  or  owner,  or  joint  occupier,  or 
shall  have  been  the  immediate  lessor 
of  any  lands,"  &c. 

Held (MoJXAu AS f  C.  J.,  Pigot,  C.  B., 
and  Ball,  J.,  dissefUientibus)^  revers- 
ing the  decision  of  the  Queen's  Bench, 
that  women,  though  possessing  the 
qualifications  mentioned  in  these  sec- 
tions, were  not  eligible  to  vote  at 
such  election.  Ex.  Ch.  S.  C.  The 
Queen  v.  Crosthwaite  463 

TRESPASS. 

A  brought  an  action  of  trespass  and 
trover  against  B,  who,  after  service 
of  the  writ  of  summons  and  plaint, 
but  before  filing  his  defence,  returned 
to  the  plaintiff  the  goods,  the  seizing 
of  which  was  the  substantial  cause  of 
action.  He  afterwards  pleaded,  jus- 
tifying the  seizure  of  the  goods  under 
a  civil-bill  decree.  The  plaintiff  then 
applied  to  the  Court  for  an  order  that 
the  defendant  should  pay  him  the 
costs  of  the  suit  up  to  the  time  of  the 
return  of  the  goods,  on  the  ground 
that,  inasmuch  as  the  parties  resided 
in  the  same  civil-bill  jurisdiction,  and 
the  value  of  the  goods  did  not  exceed 


£5,  the  plaintiff  would  be  deprived  of 
his  costs  in  the  event  of  the  Judge  at 
the  trial  refusing  to  certify. 

Held,  that  the  motion  should  be 
refused. 

Held  also  (Christian  J.,  dubi- 
tante\  that,  independently  of  the 
question  of  merits,  the  Court  had  no 
jurisdiction  to  grant  such  an  applica- 
tion.    C.  P.     Barry  v.  O'Brien     36 

TROVER. 
See  Trespass. 

VENUE. 
See  Illicit  Whiskey. 

VERDICT  UNDER  £20. 
See  Practice,  2. 

VERDICT,  SETTING  ASIDE. 
See  Damages. 

VICEROY,  ACTION  AGAINST. 
See  Lord  Lieutenant. 

VOTER. 
See  Towns  Improvement  Act,  1. 

WARRANT  OF  ATTORNEY. 
The  defendant  obtained  a  warrant  of 
attorney  to  confess  judgment  against 
A,  but  did  not  file  the  warrant  pur- 
suant to  20  &  21  Vic,  c.  60,  s.  334. 
Defendant  marked  judgment  within 
twenty-one  days  after  the  execution 
of  the  warrant,  duly  registered  said 
judgment,  and  levied  the  amount  of 
his  debt  by  writ  of  ^.  fa.  Subse- 
quently A  became  a  bankrupt,  and 
his  assignees  sued  defendant  to  reco- 
ver the  goods. 

Held  {dissentiente  Fitzgerald,  B.), 
affirming  the  judgment  of  the  majo- 
rity of  the  Court  of  Queen's  Bench, 
that  the  assignees  could  not  recover. 
Exch.  Ch.  Assignees  of  Shelly  v. 
Keeffe  232,  266 
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838         WARRANT,  &c. 

WARRANT  OF  COMMITTAL. 

A  warrant  of  committal  for  trial  stated 
^*  J.  P.,  of  N.,"  as  complainant,  and 
"  W.  K.,  J.  H.,  and  J.  S.,"  as  defend- 
ants, recited  a  complaint  against  the 
said  defendants,  and  then  proceeded, 
"  This  is  to  command  you,  &c.,  to  lodge 
the  said  ,  of  N.,  in  the  gaol  of 

N.,"  &c. 

Held,  that  this  warrant  was  no 
defence  to  an  action  for  false  impri- 
sonment by  J.  H.  against  the  Justice 
who  signed  the  warrant.  E.  Hodgens 
V.  Poe  383 

WILL. 

A  testator,  seised  of  lands  in  fee  and 
quasi  fee,  by  his  will  devised  **  all  his 
property,  lands,  tenements  and  pre- 
mises" at  and  about  the  two  denomi- 
nations, and  his  plate,  library,  pictures, 
and  furniture  to  A.  He  directed  an 
annuity  to  be  paid  to  his  wife  "otf^ 
of  the  rents,  issues,  dividends^  interest 
and  profits  of  my  said  estates  J*  By 
a  codicil  the  testator  directed  that, 
"  if  it  should  h€tppen  that  my  son  A 
die  without  heirs  of  his  body  lawfully 
begotten,  or  to  be  begotten,  in  that 
case,  and  in  default  of  such  heirs" 
then  his  lands  of  both  denominations, 
charged  with  the  annuity  to  his  wife, 
and  with  any  reasonable  provision  A 


WOMEN,  &c 

should  make  for  his  wife,  should,  ai 
A!s  death,  descend  to  his  grandson  D, 
who  was  to  take  the  testator^s  name  in 
addition  to  his  own.  The  codicil  also 
declared  that,  in  case  of  A's  death 
without  heirs  of  his  body  lawfulfy 
begotten  or  to  be  begotten,  in  that  case^ 
and  in  default  of  such  heirs^  the  tes- 
tator gave  the  sum  of  £6000  to  his 
daughter  M.  A  entered  into  posses- 
sion on  the  testator's  death,  executed 
disentailing  deeds  of  both  denomina- 
tions, and  died  without  ever  having 
had  issue. 

Held,  that,  under  the  above  devise, 
A  took  either  an  estate  for  life,  or  in 
fee,  in  both  denominations,  with  an 
executory  devise  over  to  D  in  fee. 

Coltsman  v.  Coltsman  (15  Ir.Com. 
Law  Rep.  171)  followed  by  the  Ex- 
chequer Chamber.  The  Judges  were 
equally  divided.  Ex.  Ch.  Coltsman 
V.  Coltsman  692 

WITNESS    REFRESHING  ME- 
MORY, BY  ENTRIES. 

See  Evidence. 

WOMEN,  WHETHER  ENTITLED 

TO  VOTE. 

See  Towns  Impbovemsnt  Act,  1. 
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